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MURRAY  V.  Lord  ELIBANK.  ^W  2W,  22rf- 

Juiy  2Ui. 
TN  this  causei  tbe  demurrer  of  the  Defendant  Manio^'  Right  of 
Ueu  having  been  over-ruled  (1)4  answers  were  put  in  jc^ii^'®**  *®  ■ 

and  the  cause  came  on  to  be  heard*  provision  out 

of  the  pro- 
perty of  their 
Mr.  Aledcander  imd  Mr.  Coote^  for  the  Plaintiffs,  fe^  mother  under 

lied  upcm  the  opinion,   expressed  by  the  Lord  CAaii-  a  Decree,  di- 
cettor{9)  upon  the  dennirrer.  reeling  a  set- 

tlement on  her 

Mr.  JUehards  and  Mr.  W.  Agar,  for  the  Defendant  w»d  her  chU- 
MonioUeu.  dren;  notwith- 

This  is  a  very  important,  and  a  new.  question,  which.'.     /"^  ^ 
.1.    r     J  ^r         ,,    ^.  1  i.  ;    . ,  .1.     death  before 

the  Lord  Chancellor  did  not  profess  to  decide  upon  ttie^  ^   Report : 

demurrer.     The  opinions,    that   have    been  expressed,  ^^  ^^|  being 

shew  the  notion,    that  has  prevailed  as  to  the  prac-  ^q^^^  by  her 

tice:    but  there   is  no  decision  upon  it.    The  Order  to  waive  the 

by  Lord  Akanley  would  tiot  have  been  made,  if  the  equity. 

Court 

(1)  Reported  ante^  Yd.  X,  84.  (a)  Lord  Eidtm. 

Vol.  XIII.  A 


inoG. 

Murray 

v. 

Lord 

Eubank. 


CASES  IN  CHANCERY. 

Court  had  been  aware,  that  the  creditors  were  not 
parties:  the  husband  and  wife  having  assigned  the 
fund,  to  secure  a  debt,  and  it  was  delivered  ont  of 
Court  upon  the  statement,  that  it  was  very  small:  the 
creditors  not  being  parties;  and  no  contest.  The 
cases  of  Martin  v.  MticheB,  and  Rowe  v.  Jackson  ( 3 ), 
were  also  upon  petition;  and  no  contest.  It  is  true, 
this  equity  is  the  creature  of  this  Court;  it  has  been 
held  both  here  and  by  Lord  Eldon,  that  it  has  no  ana- 
logy to  a  fine;  and  it  does  not  arise,  if  the  husband 
gets  the  property ;  if  it  is  not  intercepted  in  the  way : 
but,  if  the  Order  of  the  Court  is  necessary,  either  upon 
the  bill  of  the  wife,  which  must  now  be  admitted  (4)^ 
or  of  the  husband,  the  Court  will  make  him  do  what  is 
just:  otherwise  there  is  no  jurisdiction  against  hrm;  and 
he  cannot  be  held  guilty  of  a  contempt.  He  may  run 
his  life  against  her's.  The  Court  goes  no  farther  than 
refusing  to  assist  him,  unless  he  will  make  a  provision : 
not  acting  upon  the  interest  of  the  wife ;  for,  if  so,  they 
would  give  it  to  her.  The  Court  has  no  dominion  upon 
the  subject;  but  etemaet^  a  sort  of  arbitrary  authority ; 
there  being  no  interest  in  her  in  point  of  law ;  and  can- 
not compel  him  to  give  her  an  interest;  but  merely  re- 
fuses to  interfere  in  his.  favour,  except  upon  certain- 
terms.  There  is  no  doubt,  that  after  a  reference  di- 
rected, as  to  a  provision  for  the  wife  and  children,  she 
may  come  the  next  day,  and  by  her  own  act  of  consent 
defeat  that  provision  for  her  children;  though  with- 
out her  consent  the  Court  would  not  give  the  fund  to 
her  husband ;  but  there  is  no  jurisdiction  to  prevent  her 
giving  it  to  him.  Mr.  Justice  BuUer  attempted  it;  Mid 
refused  to   take   the  consent;  but   Liord  Thtirlow  held, 

•  that 


(3).  As  to  these  cases  see 
the    former    Report,    sote, 

Vol.'X,  84. 

» 

(4)  Ses  ante,  Oswell  v.  Pro^ 


beri.  Vol.  II,  680.  FreemMn 
V.  Parsley,  III,  4^1.  Mitfard 
V.  Mitfard,  IX,  87. 
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that  he  could  not  refuse  it;  and  with  great,  reluctance 
gave  the  money  to  the  husband.  The  power,  'which 
the  wife  has  in  that  way  to  defeat  the  reference  in  fa- 
vour of  the  children,  shews  clearly,  that  the  reference 
is  directed  upon  her  account,  not  their's. 


1B06. 
Murray 

V, 

Lord 
Elibank; 


In  the  case  o{  Alexander  V.  M^CuUock{5)  it  was  never 
thought  possible  to  give  the  property  to  the  wife:  but 
each  came  from  time  to  time,  to  get  a  little;  and  Lord 
Thurlow  fed  the  husband  occasionally,  in  order  to  in- 
duce him  to  make  a  proposal.  But  she  might,  have 
come  to  give  it  away  to  him;  and  in  fact  they  did  at  last 
agree;  as  they  did  also  mMacauley  y.  Philips {6)»  The 
protection  subsists  only  as  long  ds  the  wife  chooses* 
When  she  is  gone,  the  equity,  which  is  attached  to  her, 
and  to  her  only,  must  be  gone  also.  What  interest 
can  the  children  have  against  their  father?  Are  they 
purchasers  as  against  him?  He  is  a  purchaser  of  hi^ 
wife's  choses  in  action  by  the  act  of  marriage,  com^ 
pleted  by  the  administration.  What  right  have  the 
children  as  against  their  father  to  insist  upon  a  part  of 
the  fortune? 

I 

In  Scriven  v.  Tapley  (7)  the  Lard  Chancellor  held 
this  equity  personal  to  the  wife;  reversing  a  decree  at 
the  RoU$  in  favour  of  the  children.  Bond  v«  Sim^ 
mons{S)  also  is  an  authority,  that,  the  wife  surviving, 
is  entitled  to  the  whole,  and  the  consequence  is,  that  by 
her  death  the  equity  is  gone,  and  the  children  cannot 
file  a  bill  to  bring  the  money  into  Court.  These  au-. 
thorities  outweigh  the  loose  Dicia,  upon  the  petitions, 

and 


(5)   Cited   ante.   Vol.  II,      p.  18, 19,  and  the  references 
192.  in  the  notes. 

(0)  Ante,  Vol.  IV,  15.  See  (7)  Amb.  609. 

(8)  3  Atk.  20c 
A2 


1806w 


MUBRAT 
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Lord 
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and  without  contest,  in  favour  of  this  bill;  and  it  stands 
upon  no  foundation  of  principle. 

Mr.  Alexander,  in  Reply. 
The  opinion  of  Lord  Eldon  is  expressed  in  favour  of 
this  bill.  It  is  supposed,  the  Plaintiffs  must  contend, 
diat  this  equity  would  bind  the  wife  herself,  if  she  chose 
to  relinquish  it.  But,  admitting,  that  notwithstanding 
an  order  for  a  settlement,  if  the  husband  dies,  the  wife 
surviving  is  not  bound  to  make  a  setdement,  can  it  be 
said,  therefore  the  husband  is  not  bound  ?  There  is  no 
doubt,  the  equity  is  that  of  the  wife ;  and  she  may  in 
any  stage  come  into  Court,  and  relinquish  the  equity 
both  for  herself  and  her  children. 


The  Master  of  the  Rolls. 
Down  to  what  time? 


Reply. 
To  the  time,  at  which  the  settlement  is  actually  made. 
It  is  an  equity,  in  opposition  to  the  husband's  legal 
right;  upon  which  it  is  imposed  as  a  burthen  in  favour 
of  herself,  and  those,  in  whose  favour  she  may  think 
fit  to  apply ;  and  which  she  may  at  any  period  abandon. 
There  is  nothing  inconsistent  in  her  right  to  relinquisli* 
that  claim,  which  she  has  on  behalf  of  herself  and  her 
children.  But  after  her  death  the  Court  will  suppose, 
dhe  died  with  the  intention  to  insist  upon  it  for  her 
children;  in  whose  behalf  it  shall  subsist  after  her 
death,  unless  expressly  waived  during  her  life.  After 
the  order  made  upon  her  application,  and  not  waived, 
which  by  the  event  of  her  death  is  now  become  impos- 
sible, the  right  of  the  children  is  vested :  the  effect  of 
the  order  bemg  a  specific  lien  upon  t)ie  particular 
fund,  in  respect  of  which  the  husband  makes  the  appli- 
cation. 
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cation^  notwithstanding  the    general    terms  x)f  AeOr^ 
"der. 


tS06. 
Murray 

V. 

Lord 
Elifakk. 

JuhfUiL 


The  Master  of  the  Rolls. 
This  case  iirises  out  of  the  case  of  JLady  EUbani  v« 
MontoUeu  (9) ;  by  the  result  of  which  the  right  of  Lady 
MUbani  to  maintain  a  suit  for  a  settlement  against  her 
husband  and  the  administrator  was  established ;  and  it 
was  determined,  that  the  claim,  which  the  administrator 
had,  as  a  creditor  of  her  husband  did  not  stand  in  the 
way  of  her  right.  The  question  now.  Lady  Elibank 
baring  died,  before  any  thing  was  done  under  the  de- 
cree, by  which  the  Master  was  directed  to  approve  a 
settlement  upon  her  and  the  children,  is,  whether  the 
children  have  a  right  to  the  benefit  of  that  decree. 


It  is  contended  on  the  part  of  the  Defendant  Monto^ 
Ueu,  that  the  right  to  demand  a  settlement  is  a  per- 
sonal equity,  attaching  to  a  married  woman,  and  in  no 
sense  the  right  of  the  children;  for,  if  it  were,  the 
mother  could  not  relinqmsh  it;  as  it  is  admitted  she 
may;  that,  though  the  children  may  derive  a  conse- 
quential benefit  from  having  the  fiiettlement,  made  upon 
their  motherj  extended  to  them,  yet,  when  her  right 
is  out  of  the  question,  as  it  is  in  this  instance  by  her 
death,  there  must  likewise  be  an  end  of  their&  Upon 
the  other  side  it  was  contended,  that,  when  a  settle- 
ment was  by  th^  decree  directed  to  be  made  upon  the 
mother  and  the  children,  the  right  of  the  children  is 
80  tax  fixed,  thajt  the  Court  will  recognize  and  carry  it 
into  effect,  notwithstanding  her  death:  provided  no 
acjt  was  done  by  her,  to  waive  the  benefit  of  it.  It  As  to  the 
seems  4o  be  assumed  in  the  argument,  both  here  and  "fi^^^  ®f  ■  "•^" 

before  ""^  "^^"^^ 
after  a  pro- 

(0)  Ante,  Vol.  V,  737.    See  the  references,  and  the  note,  posal  by  her 
II,  009.  husband  for  a 

settlement  of  her  property,  to  waive  it,  so  as  to  bind  the  interest 
of  the  children,  Qntere, 


({ 
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Murray 

V, 

Lord 
£libank. 


iefore  Lord  Eldon,  that  it  was  competent  to  the  mother 
to  waive  the  settlement  at  any  time,  before  it  was  ac- 
tually completed :  that  is,  even  after  a  proposal  given  in 
by  the  husband.  Lord  Hardwicke  however  determined 
the  contrary  ( 1 0 ) ;  stating,  that  though  the  wife  might 
give  up  her  interest  in  the  money,  if  she  pleased,  yet 
nobody  could  consent  for  the  children,  which  may  be. 
That  does  not  directly  apply  to  this  case;  as,  I  be- 
lieve, no  proposal  was  laid  before  the  Master  in  this 


case. 


ried  woman 
stauds  upon 
the  pecaliar 
doctrine  of 
the  Court. 
When  money 


The  equitable        With  regard   to   this   equitable  right,  which   a   mar- 
right  of  a  mar-  ^jg j  woman  has  in  this  Court  to  a  provision  out  of  her 

own  fortune,  before  her  husband  reduces  it  into  pos- 
session, it  stands  upon  the  pecuhar  doctrine  of  this 
Court.  It  is  vain  to  attempt  by  general  reasoning  to 
ascertain  the  extent  of  that  doctrine.  We  must  look  to 
the  practice  of  the  Court  itself.  It  is  sufficient  to  say, 
is  carried  over  t^e  habit  of  the  Court  has  always  been  of  itself,  and 
er  accoun  ,  wJthQ^^;  ^^y  application  previously  made  by  the  mari'ied 

the  habit  of  ^     A'      .  •       •         \  ^        i 

woman,   to   direct    an  inquiry,   when  money  has    been 

carried  over  to  her  account,  whether  any  settlement 
has  been  made;  for  tlie  money  is  carried  over  subject 
to  that  inquiry ;  and  the  constant  habit  has  been  to  di*- 
rect  a  settlement,  not  upon  the  wife  only,  but  upon 
the  children  also.  I  am  not  aware,  that  she  has  in 
any  case  been  permitted  to  say,  she  claims  a  settle- 
ment for  herself,  but  not  for  her  children.  She  has 
the  option  not  to  have  any  settlement  made :  but  if  a 
Btant  habit  has  settlement  is  to  be  m^de,  it  is  always  directed  for  the 
been  to  direct  benefit  of  the  wife  and  the  children.  When  she  comes 
a  Settlement,  to  give  up  her  right  to  her  husband,  she  is  examined, 
not  upon  her  whether 

only,  but  upon  •  • 

the  children  (10)  Awm.  2Fe*.  671. 

also :  her  op- 
tion to  waive  a  Settlement  not  enabling  her  to  have  it  conGocd  to 
herself^  cxclading  her  children. 


the  Court  is 
without  any 
previous  ap- 
plication by 
her  to  direct 
an  Inquiry, 
whether  any 
Settlement  has 
been  made; 
and  the  con- 
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whether  she  wishes  for  any  settlement    If  she  does  not  1806. 

desire  any  settlement,   then  the  money  is  paid  to   her  „  ^^^^^ 

husband.     If  she  desires  a  settlement,  the  settlement  is  i^. 

upon  her  and  the  children  (11).  ^"l 

The  question  has  been  madfe,  whether  the  children    Whether 
have  any  substantive  and  independent  right  to  claim  a  children  have 
settlement  after  the  death  of  theur  mother,  if  a  settle-  f  »«b8tontive 

mentwas  not  directed  during  her  Hfe.    In  the  case  of    .  ,f^     ,  . 
__      _         _,  -.^  right  to  claim 

Hearle  w.  Greenbank(li)  hotd  Hardwieke  appears  to  g  Settlement 
state  that  as  k  doubtful  point;  and  that  he  conceived,  out  of  the  pro* 
there  was  no  case,  determbiihg,  that  the  children  have  perty  of  their 
such  right*    His  Lordship  seems  not  to  have  recollected  mother  after 
die  ease,  that  was  before  him,  Grosvenor  Vs  Lane  (13) f  t«'  death,  if 
in  which  he  took  notice  of  such  a  decree;  though  the  '^ot  directed 
question  before  him  was  not  upon  the  point»    That  was  ^"°^  ®'     ®» 
the  case  of  the  second  husband,    endeavouring  to  re- 
duce his  wife's  fortune  into  possession ;  and  the  Court 
directed  a   setderaent  upon   die  child;  the  immedUate 
point  in  the  cause,  before  hord  Hardtoicie,  turning  upon 
the  right  (^  the  child  absolutely  to  the  whole  legacy,  in 
consequence  of  an  appropriation  of  it  by  the  second 
husband* 

In  a  subsequent  ease,  Serhen  v^  Tapky{l4f),  Sir 
Thomas  Clarke,  as-  a  matter  of  course,  taking  it  as  the 
ordinary  equity,  directed  a  proposal  by  the  representa- 
tive for  a  settlement  upon  the  child;  the  wife  being  dead* 
That  part  of  the  decree,  it  is  true,  was  reverted  by  Lqtd 
NoriMngtan:  but  the  opinion,  that  children  have  that 
equity  in  thdr  own  rights  and  independent  ief  ainy  cltAm 
through  the  mother,  prevailed  so  ntuch,  that,  notwith* 
standing  that  reversal,  m  a  year  and  a  half  afterwards 

Sir 

(11)  1  Jbc.  4*  WM.  47D,         (13)  2Aiki  180. 
Jokmmmw.JokiuoH,  '(14)  ilm^.  MIH 

(12)  3  Atk.  095 ;  see  p.  71?. 
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Murray 

V. 

Lord 

il^IBAMI^, 


Sir  Thomas  Sewell  in  Cockel  v.  Phips  ( 15  )  made  precise- 
ly the  same  decree.  Every  one  knows,  how  intimately 
Sir  Thomcu  Sewell  was  acquainted  with  the  practice  of 
the  Court, 

There  is  therefore  a  great  deal  of  authority  in  oppo- 
sition to  that  decision  by  Lord  Nortkington  in  Scriveti 
V.  Tapley  {16) :  all  weighing  strongly  in  favour  of  the 
right  of  the  children,  claiming  under  a  decree  in  fa- 
vour of  their  mother ;  for,  if  their  right  to  come  with 
an  original  demand  for  a  settlement  upon  them,  their 
mother  having  died  without  demanding  any  settlement, 
is  established,  a  fortiori,  if  she  has  claimed,  and  the 
Court  has  directed,  a  settlement,  the  children  must  be 
entitled.  As  to  that  there  are  very-  few  cases :  but  all. 
are  one  way.  The  doctrine,  as  far  as  there  is  any  me- 
morial of  it,  is  uniform ;  and  it  is  upon  the  uniform, 
habitual,  doctrine  of  the  Court  that  you  are  least  likely 
to  find  cases;  and  in  the  cases,  that  have  occurred, 
the  Court  has  interposed,  not  upon  any  controversy  be- 
tween the  parties,  but  upon  its  own  doctrine.  In  Mar-i- 
th  Yf  Mitchell {17)  the  husband  claimed  the  fund;  and 
the  Court  would  not  permit  him  to  take  it;  .but  di^ 
rected  the  former  Order  for  a  settlement  upon  the  wife 
to  be  prosecuted.  In  J^owe  v,  Jackson  (48)  a  similar 
application  appears  to  have  produced  a  similar  re- 
fusal ;  and  both  these  cases  were  before  Lord  Tlmrhw. 
No  ground  is  laid,  upon  which  I  should  be  induced  to 
depart  from  the  established  doctrine.  We  can  look  no 
>vhere  but  to  the  practice  of  the  Court  for  the  extent  of 
that  doctrine.  Here  we  find  it.  There  is  no  instance, 
in  which  the  h\isband  has  succeeded  in  getting  money 

...  out 


(15)  iDick.  391. 

(16)  Amb.  509. 

(17)  Statcc}  in  ti^c  former 


Report,  ante,  Vol.  X,  84. 

(18)  Stated  in  the  fonpei? 
Report,  ante,  Vol.  %f  84* 
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.out  of  Court  without  making  a  <  provision  for  the  chit* 
dren. 

These  Plaintiffs  therefore  are  clearly  entitled  upon 
their  supplemental  bill.  It  is  not  necessary  to  deter- 
mine, whether  they  could  have  got  at  it  by  aoy  other 
mode  ( 19). . 


1806. 


Murray 

V. 

Lord 
Eubank. 


<19)  Murray  v.  *Lord  EU- 
bank,  post,  Vol  XIV,  49G. 


U<nfd  r.  WiUiams,    I  MtM, 
450. 


ANTROBUS  V.  The  EAST  INDIA  COMPANY. 

^T^HIS  bill  was  filed  under  the  Decree  tod  Act  of  Par- 
liament (JXS)  for  the  payment  of  tithes  in  London^ 
seeking'payment  at  the  rate  of  2$.  9d.  in  the  pound  upon 
the  annual  value  to  be  let  of  premises,  consisting  of 
extensive  warehouses,  lately  erected  by  the  East  India 
Company,  and  used  by  them,  in  the  course  of  their  trade. 
These  warehouses  were  erected  upon  the  scite  of  small 
tenements ;  some  of  which  appeared  by  the  answer  to 
have  been  fprmeHy  occupied  at  low  rents:  as  to  the 
others  the  antient  rents  were  not  known.  The  answer 
did  not  state  any  specific,  customary,  payment  in  lieu  of 
tithes ;  but  alleged  generally,  that  some  less  sums  than 
after  the  rate  of  2^.  9d.  in  the  pound  were  paid;  specify- 
ing by  a  schedule  some  payments ;  not  however  carrying 
tjiem  back  to  the  date  of  the  Statute. 

The  Defendants  insisted,  that  the  payment  accord- 
ing to  the  Statute  could  be  only  upon  such  of  the  old 
rents,  as  were  ascertained ;  and  that  nothing  was  to  be 
paid  in  respect  of  those  premise,  the  antient  rent9  of 
yirere  not  known;   and  they  contended,  tliat  an 

issue 
(90)  SUt.  37  Hen.  VII{. 


Rolls. 

1806.' 
Juhf  Itt,  2d, 

2UL 
Decree  under 
the  Statute 
37  Hen.  VIII, 
for  payment  of 
tithes  in  Xoa- 
cfefi,  as   to 
warehoases, 
erected  by  the 
East  India 
Company  upon 
the  scite  of 
old  buildings, 
and  occupied 
by  them,  at 
2f .  M.  in  the 
pound  upon 
the  value  to  be 
let;  without 
an  Issue:  no 
specific,  CU8-' 
tomary,  pay- 
ment in  Ken 
of  tithes  being 
alleged. 


io 
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AvnoBvs 

V. 

The 

jBisT  India 
Company. 


kme  ought  to  be  directed ;  which  was  opposed  by  the 
Plaintiff;  insisting,  that  no  specific^  customary,  pay* 
ment  being  set  up,  no  foundation  was  laid  for  an 
issue. 

Mr.  BiehardSf  Mr.  Leach,  and  Mr.  Wetherell,  for 
the  Phdntiff. 
These  premises  not  being  exempted  from  tithes  by 
any  accustomed  payment,  the  rector  of  this  parish  has 
the  same  right  as  other  rectors  in  the  city  of  London 
have  under  the  Decree  and  Statute.  To  avoid  that 
right  the  Defendants  must  shew  a  certain  customary 
payment;  otherwise,  the  general  right  by  Common 
Law  or  Statute  not  applying,  the  rector  would  not  be 
entitled  to  any  thing.  The  fact  also,  that  there  is  such 
eostomary  pajrment,  must  be  put  in  issue;  and  there- 
fore those,  who  insist  upon  the  particular  right  against 
the  general  right  by  Law^  must  state  with  accuracy 
that  particular  right;  as  they  could  not  resist  the  gene- 
ral right  by  alleging,  that  there  is  some  modus;  not 
stating,  what  that  modus  is.  A  Defendant,  by  his  an- 
awer  setting  up  a  particular  modus,  cannot  prove  an- 
other nibdus,  different  from  that  put  in  issue  by  the  an- 
swer :  as  the  Plaintiff  would  be  deprived  of  the  oppor^ 
tunity  of  disproving  that  modus,  which  is  not  put  m 
issue.  Here  is  no  allegation  of  any  certain,  accus- 
tomed, payment,  protecting  the  occupier  from  this 
payment  at  the  date  of  the  Decree  and  Statute,  lliey 
allege  merely,  that  at  certain  particular  times  there 
were  particular  payments;  with  a  general  allegation, 
that  some  less  sums  than  after  the  rate  of  2s.  dd.  in  the 
pound  were  paid ;  not  referring  to  the  particular  sums, 
before  stated,  as  those  less  sums.  The  question  there- 
fore, whether  an  aocustomed  payment  exists,  is  not 
raised  upon  this  record*      Though  now  it  is  not  ne- 

cessary^ 
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eessary  to  state  a  modus  with  the  same  striotntoa  as  10M. 
formerly,  it  must  he  stated  ^ith  conyeiiieiit  certainty*  a^^^ 
This  allegation  is  too  loose ;  as  to  customary  payments }  9. 

not  stating,  what  they  were ;  nor,  upon  what  rents  to  be  ^^ 

calculated.     Under  such  a  loose  assertion  of  customaarj   ^f^  iH^lA 
payments  they  cannot  ptove  customary  payments*    Lord 
Eldads  opinion  in  the  case  of  The  Ward^Mnd  Mmor 
Canams  of  St.  Paul's  v.  Morris  (01 )  was,  that  the  issues 
ought  not  tio  have  beeii.  granted. 

The  next  consideration  is»  there  being  no  rent,  snb* 
sisting,  whether  the  pa3riiient  is  to  be  calculated  upon 
the  t)Id  rent,  or  upon  the  present  a<itual  value  of  the 
premises,  to  be  let.  If  the  object  of  the  legislature  was 
to  impose  this  payment  only  upon  persons  pajring  ren^ 
and  not  upon  owQeca  occupying  themselvee,  the  Ska« 
tute,  as  making/i  provision  for  the  Minister,  is  perfect^ 
nugatory.  What  necessity  was  there  for  the  clause,  ex* 
empting  expressly  houses  of  noblemen  and  halb  of 
companies,  unless  under  the  general  enactment  ev^ry 
owner,  occupying  his  own  house,  was  liable  ?  That 
clause  is  certainly  involved  in  considerable  Obscurity. 
Ptobabty  such  houses  were  not  before  subject  to  tithes; 
and  therefore  were  not  inleBded  to  be  sab^ect  to^  tlia 
payment  under  the  Statute.  One  Casus  omissus  is  ob^ 
vious ;  that  the  Legislature  did  not  look  to  the  depre- 
ciation of  money;  when  they  made  the.  actual  rent,  at 
which  the  premises,  oeoii|Med  by  tfa#  #wner,  w^ce  last 
btmd  fide  let,  the  standard.  But  both  withm  the  lelilei 
and  the  meaning  the  houses  must  be  the  same.  Can-  it 
be  said,  that,  those  houses  being  taken  down,  and 
much  move  valuable  p^^nises  erected. oa  this  scite^  those 
premises  am  the  aawe;  andthe£mner  i^t  is  tc^  l^  the 
criterion?    ISvypp^s^  %  garden^  occupied  for  profit,  an4 

tlp«erefi)re 
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•1806.        therefore  charged  under,  the  act,  to  be  built  upon;  the 

"-^^         rent  of  5(M.   converted  to   10,0(K«.:    the  duty  of  the 

^^  clergyman  also  being  considerably  increased:  could  the 

The  proposition,  that  the  occupiers  of  those  houses  were  to 

'^^.J^^^^  P*y  ^V^^  ^^  ^wt  of  the  garden,  be  maintained?    To 

meet  such  a  case  '^Tent"  must  be  supposed  to  mean 
'.'value:**  the  only  standard  with  reference  to  premises, 
that  have  not  been  used  for  profit;  to  which  also  the 
words  ''  without  fraud  or  covin/*  particularly  point. 

•  In. Green  v*  Piper  (22)  the  construction  put  upon  the 
Act  is,  that  all  houses  are  chargeable,  eiccept  those,  as 
to  which  there  is  a  particular  clause  of  exemption ;  which 
was  considered  necessary  for  the  purpose  of  exemption. 
|n  Sheffield  v.  Pierce  (23)  2s^  9d.  in  the  pound  upon  the 
improved  rent  was  decreed  to  be  due.  Jvait  v.  War-' 
ren  (24).  Ward  v.  HUderfJtS).  Grant  v.  Cannon  (26) ; 
imperfectly  reported;  but  the  decree  was  for  payment 
upon  the  value  of  the  premises,  confessed  in  the  answer. 
Slayer  y,  Mwa^wd  (^  ). 

.  loL  WiXfiamioin  v.  6o«2Mig(S8),  wABramston  y.  He* 
ran  (29)  the  decree  was  according  to  the  yearly  value  of 
the  new  houses,  built  on  the  8cit;e  of  the  old  houses,  with 
costs. 

In  a  very  late  case,  Kjfnaitan  v.  7%e  Etui  India  Com^ 
pony  (SO)  to  a  bill  by  an  Impropriator  the* defence  was, 
diat  the  Defendants  having  built  the  warehouses,  and 
being  themselves  the  owners,  there  was  no  rent;  and 

the 

(22)  Cro.  JSHz.  276.  (27)  2  GwiL  546. 

(23)  2GM/.603.  1  Wood,  (28)  3  GwiL  902. 
Exeh.  38.  (29)  4  GwiL  1314. 

(24)  3  GwiL  1054.  (30)  In  the  Coart  of  Ex- 

(25)  2  GwiL  538.  1  Wood,  chequer,  Easter  Term,  1805. 
Exch.  305.  4  Pri.  84,  n. 

(96)  9  GwiL  54i. 
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the  buOdings  formeriy  on  that  situation  were  inhabited  1806. 


by  persons  of  a  low  descriptioni  paying  very  small  rents.      . 
An  inquiry  was  directed  as  to  the  annual  value;  and  a  p. 

decree  was  made  for  pajrment  upon  that;   from  wjiich  The 

decree  however  an  appeal  by  the  £a«/  India  Company   ^^  iNpfA^^: 
IS  now  dependmg. 

Mr.  Adam,  Mr.  Alexander,  and  Mr.  Wyatt,  for  the 
Defendants. 
The  customary  payment  is  stated  sufficiently  to  en-* 
able  the  Defendants  to  go  into  evidence.  It  is  not  ne- 
cessary to  state  it  as  a  modus.  It  is  stated,  as  it  was 
in  Bennett  v.  Treppdes  (31 ),  and  Kynaston  v.  The  Eakt 
India  Company.  If,  however,  thi6  is  to  be  so  strictly 
considered,  a  Plaintiff,  seeking  to  establish  a  modus,  must. 
proVe  it  strictly ;  and  prove  it,  as  he  lays  it.  But  a  De- 
fendant in  a  suit  for  tithes  is  not  under  the  necessity 
of  proving  a  modus  exactly  as  he  states  it.  If  upon  th6 
record  a  modus  appears,  that  would  repel  the  demand, 
the  Defendant  may  go  into  evidence  upon  that  In  Atkyns 
V.  Lord  WiUoughby  De  Broke  (32)  the  distinction  is 
taken  by  the  Lord  Chief  Baron.  In  several  cases  in 
Ambler,  a  modus,  though  very  loosely  stated  by  way  of  - 
defence,  was  allowed :  MaUoclc  v.  Browse  ( 33).  Wood  v. 
Harrison  (34).  Chapman  v.  Smith,  there  cited.  The  dis- 
tmction  of  The  Warden  and  Minor  Canons  of  St.  PauTs 
V.  Morris  (35)  is,  that  there  was  an  establishing  bill; 
and  therefore  it  was  necessary  to  prove  the  payment,  as 
laid.  The  result  of  the  authorities  is,  that  if  a  defence 
appear?  by  the  answer,  the  Court  will  not  make,  a  de- 
cree agamst  it ;  but  will  put  it  in  a  course  of  investiga^ 
tion.  This  defence  is  put  upon  the  same  ground  as  that . 
in  Bennett  v.  Treppctss  {26),  and  Kynaston  v.  The  East 

India, 

9 

(31)  2  GwU.  633.  6i76. 19 1 .         (34)  Amb.  56B. 
S  Bro.  P.  C.  437.  (36)  Ante,  VoL  IX,  15^. 

(38)  4  Owil.  1412*  (3^  2  Gwil.  633.  Gilb.  101. 

(33)  Amb.  423.  2  Bro.  P.  C.  437. 
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1809.  India  Company;  in  which  the  answer  was  very  general r 

^    ^^^'^^  and  no    objection  was   taken.     The  question  was   not 

^^  upon  customary  payments.    The  point  made  by  the  De-^ 

He  fendants  was,  that,  there  being  no  previous  rent  to  gc^ 

tAST  India  by,  the  Plaintiffs  were  entitled  to  nothing* 

2dly,  As  to  the  construction  of  the  act,  the  distinc- 
tion  between  rent  and  value  is   perfectly  understood, 
both  in   common  parlance  and  legal  acceptation:    some 
strong  reason   is  necessary  to  give  it  a  different  sense 
from   that,   which   it  has  naturally.    In    the'  instance 
put  of  a  garden  built  upon  could  a    construction  be 
adopted,  the  effect  of  which  wx)uld  go  infinitely  beyond 
the  object  of  the  Legislature  ?    The  object  was  to  fix 
the  provision  of  the  Minister  at  a  proper  compensa- 
tion ;  upon  a  criterion  not  fluctuating.    They  could  not 
have  contemplated,  that  a.  great  company  would  arise, 
anct  erect  great  warehouses  upon  premises  previously 
occupied  by  small  tenements,  that  in  such  an  event,  the 
Minister's  duty  also  being  diminished,    he  should  re- 
ceive upon  the  increased  value.    Recourse   should  be 
had  to  tne  Legislature:  but  this  Court  cannot  adopt  a 
construction,   that  will  give  to  this  provision  an  excess, 
that* could  not  be  intended,  and  'would  not  be  proper, 
for  any  Minister.     The  object  of  the  Decree  and  Sta- 
tute was  to  establish  peace  upon  this  subject  in  Zon- 
don;   not  to  raisie  the  revenue  of  the   clergy.     Dixon 

y.Burrett{37). 

* 

In  the  fi!rst  and  second  clauses  of  the  Statute  Rent 
cannot  possibly  be  referred  to  value;  being  firom  its 
ac(jUncts  clearly  fixed  to  its  proper  meaning.  Can 
the  expression  of  the  fourth  clause,  ''  after  the  quantity 
''of  such  yearly  rent  as  the  same. was* 'last  letten  for 

"  without 

(ST)  1  Gtti/,  2W. 
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''  witliaot  fraud  or  covin  be  construed/^  acconfing^  to 
the  value?  The  question  is,  whether  the  rent,  taken 
as  the  criterion,  is  fraudulent,  or  not.  Other  clauses 
are  equally  agaipst  tlsos  farced  construction ;  that  tbey 
were  to  go  into  the  investigation  of  a  subject  of  grcitt 
uncertainty;  upon  whichf  more  than  upon  any  other^ 
im>fessional  nen  differ:  na  other  word  than  ''rent;" 
having  a  determined,  appropriated,  meaning,  being  used% 
bi  the  8di  clause  as  to  mansbn-houses,  the  same  word 
"rent"  ia  U3ed:  not  "  vahe4"  The  Plamtiff  there- 
fore ia  compelled  to  rely  upon  the  16th  clause;  pro** 
riding,,  that  thb  decree  shall  not  extend  to  houses  «f 
noUemeui  haUs  of  companies,  &c.  That  is  a  regula* 
tion  ai  to  those  houses,  nderely  in  that  condition;  iiot^ 
when  they  may  fall  into  any  other  condition:  a  regulation 
for  exemption  in  that*  particular  situation,  not  provid- 
ing for  a  future  change :  not  laying  down  any  rule, 
iq^Iicable  to  an  altered  state;  when,  the  house  faffing 
into  other  occupation  than  that  of  a  nobleman,  rttit 
shall  be.  ascertained.  A  construction  agunst  the  natur 
ral  import  of  a  word,  unless  it  b  used  in  a  manaer 
so  vague  and  uncertain  as  to  force  another  constructioiir 
ia  inconsistent  with  every  rnlor 
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Thecase  otSUdmore  v.Eke  (38),  in  the  Court  of  CoM^ 
mon  Pleas,  decided  in  the  fifth  year  of  Kfaig  James  I., 
sixty  years  after  the  Deccee^  a  case,  therefore  of  very  con-* 
siderable  authority,  was  ]^t  upon  the  ground  of  £naud| 
inrreserving  less  rent  **  than>  hatfi  been  aecustomed,  ov 
"  is  paid.*'  The  second  resolution  is  an  express  airi» 
thority  for  these  Defendants ;  that  such  houses  as  were 
never  let  ia  casm  omissus;  shewing,  that  it  was  generaSy 
understood^  that  thia  Statute  had  not  provided  for  everjc 
case*.     The   16th    clause    certainly  has  difficulty:    bnt^ 


(3fl!)  2  Inst.  65ft. 
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the  other  pirts  of  the  act,  which  are  ctear,  caiuiot  b^ 
construed  with  refelrence  to  that. 

In  Ivait  V*  Wahren  (39),  the  next  case  in  pohit  of 
tfane^  the  S».  9d.  was  upon  a  rent  of  precisely  91.,  with- 
out a  fine.  The  word  "  value**  therefore  must  have 
been  used  in  a  loose  sense*  In  Ward  t.  HUder  (40)  both 
die  words  '^  rent  **  and  **  value  *'  are  used ;  as  it  is 
nuA,  as  synonymous  terms :  but  it  cannot  be  concluded 
from  thence>  that  "  value "  is  to  be  substituted  for 
rent;  and  that  those  terms  would  have  been  used  so 
loosely,  if  the  Legislature  had  supposeS,  that  such  a 
point  would  be  raised.  In  the  subsequent  cases  the 
Courti  finding  those  words  loosely  used  in  former  de* 
crees,  followed  them. 


'•  Mr.  Richards,  in  Reply. 

There  is  nothing  peculiar  in  pleading  a  modus.  Thd 
pleading  of  every  custom  is  precisely  the  same ;  and  a 
tnodus  is  only  a  customary  payment.  In  all  cases  of 
custom  or  prescription  a  grant  or  agreement  is  sup" 
posed.  But  whatever  is  in  derogation  of  the  general 
right  must  be  stated  precisely.  The  opinion  of  Lord 
Chief  Justice  Eyre  was,  that  a  modus  ought  to  be  pleaded 
with  much  the  same  nicety  as  that  or  any  other  custom 
b  pleaded  at  law.  Both  before  and  since  his  time,  the 
same  strictness  has  not  been  considered  necessary.  But 
the  custom  must  be  averred  in  the  answer;  or  the  Court 
cannot  proceed ;  and  ^  objection  is,  that  here  is  na 
custom  pleaded. 

Though  the  right  of  the  clergy  of  London  before' thiff 
Act  of  Parliament  is  very  obscure,  there  was  certainly  a 

general 


(39)  3  Gwil  1054. 


(40)  2  Gwil.  63&. 
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g^nctral  right  to  titb^a  previously ;  in  the  room  of  which         \B06. 
this  proVisioti  under  the  ^ct  was  substituted.  -  The  pc^     Antbobus 
tupier  must  in  his  defence  against  the  general  right  state  v. 

the  custom.     The  Rector  is  not  to  shew,  that  the  occur  '^°^ 

pier  has;  not  paid  less  than  2s.  9d.;  and  the  course  of     Coiii^ANT» 

Bennett  v.  Treppass  (41 ),  The  Warden  and  Minor  Canons    \ 

qfSt.PauFs,  and  the  other  cases,  has  been  accordingly^ 
that  the  Defendant  set  up  a  customary  payment,  upon 
which  he  relied.  In  this  answer  there  is  no  averment^ 
that  these  pajncni^nts,  which  tha  Defendants  state^  Were 
-pad  or  payable  at  the  time  the  Act  of  Parliam^t'iraB 
made:  stating  only;  that  in  1685  these  sums  were  paid; 
and  (bat  the  sums,  specified  by  the  Statute;  were  not 
paid :  not  carrying  it  back  to  the  date  of  the  Statute*; 
nor  averring,  that  it  was  a  customary  payment;  I« 
Bennett  y.  Treppass  particular  sums  were  stated  as  cus'*- 
tomary  payments.  The  dispute  was  as  to  the  issii^ 
which  was  viery  singular.  Except  that  case,  and  The 
Warden  and  Minor  Canons  of  Paul's  v.  Morm(4^),  in 
which  Lord  \EZfibii's  opinion  was,  that  the  issue  ought 
not  to  have  been  directed,  there  is  no  instance,  in  which 
the  particular  thing  has  not  been  stated-  for  the^  con- 
sideration of  the  Jury. .  The  case  of  Bennett  v.  Treppass 
is  anomalous;  and  throughout  the  other  cause  Lord 
Eldon  constantly  disputed, the  propriety  of  the  issue. 
The  Defendants  are  pressed  by  the  clause  as  to  houses 
of  pobtemen,  which  cannot  be  accounted  for  upon  any 
supposition,  but  that  the  owner  of  a  house,  occupjdn^ 
himself,  was  to  pay.  Many  clauses  6f  the  Act  admit 
no  other  construction  than  that  of  the  Plaintiff*  Rent 
is  in  many  places  used,  as  the  medium,  through  which 
tiie  value  is  to  be  ascertained;  and,  if  no  rent  is  ac- 
tually leserved,  the  ipayment  must,  bo  upon  the* valoev 

The 

(41)  ft  OwiL  683;  GiXh.  191.         (42)  Ante,  Vol.  IX,  15& 
S  J9/0.  P.  C  487. 
Vol.  XIU.  B 
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The  cases  ^f  Williamson  *.  GosUng {4S)f  followed  by 
Bramiianv.  Heron  (44),  andKynasUmv.The  East  India 
Company  ( 45 ),  sufficiently  shew  the  cbnstructiohi  that 
has  been  put  upon  this  Act. 


JmlftiMt. 


The  MAST&a  of  the  Rolls. 
The  question  in  thi^  cause  is,  in  what,  manner  the 
Defendants  are  to  pay  tithes  for  such  of  their  houses 
and  warehouses  as  lie  in  the  parish,  of  which  the  Pldn- 
tiff  is  Rector.  I  do  not  find  in  the  answer, .  that  there 
are  any  of  the  premises  belonging  to  the  Defendants 
within  thb  parish,  for  which  no  tithe  is  payable.  In 
dieir  Schedule  they  represent  some  tithe  to  be  actuaQy 
paid  for  every  part  of  their  property  within  the  parish. 
Where  any  tithe  is  payable,  it  must  be  at  the  rate  of 
£t.  9cf.  in  the  pound  of  the  rent,  or  value,  as  the  Sta- 
tute may  be  construed ;  except  where  at  the  time  the 
Statute  was  made  a  less  sum  had  been  accustomed  to  be 
paid :  I  say,  at  the  time  of  the  Statute ;  as  that  is  the 
proposition  to  be  made ;  though  it  may  be  ipade  out  by 
evidence  at  a  much  more  recent  period. 


When  the  Defendants  set  up  such  customary  pay- 
ment, as  «  bar  to  the  demand  of  the  full  statutory 
tithe,  the  usual  course  has  been  to  direct  an  issue, 
whether  tiiat  payment  has  had  such  an  existence  as 
brings  it  within  the  descripticm  of  a  customary  payment 
according  to  the  true  intendment  of  the  Act.  The  De- 
fimdants  say,  auch  issue  ought  to  be  directed.  That  is 
opposed  by  the  Pkintiff;  maintaining,  that  there  is  not 


in 


(48)  3  Owa.  902. 
(44)  4  QwH.  1314. 


(4&)  la  the  Court  of  Exche- 
quer, £(P»ferTerm,  1805. 
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m  tbe  answer  an  allegation  of  any  specific  customary 
^yment ;  and  ecnsequ^itly  no  foundation  is  laid  for 
audi  iaane.  I  ain  not  aware  of  any  ease,  in  which  an 
ifiBoe  has  been  granted,  where  the  Defendant  did  not 
fqpecifically  state,  what  was  the  customary  payment,  upon 
which  he  -meant  to  insist.  That  is  not  done  by.  this  an- 
swer, either  directly,  or  by  reference.  AH,  the  Defen- 
dants say,  is,  that  to  the  best  of  their  knowledge  and  be^ 
lie^  kss  sums  than  after  the  rate  of  Is.  4f^d.  in  10s,  ox 
2f •  9di  in  the  pound  have  been  accustomed  to  be  paid 
fer  and  in  lieu  of  tithes  of  the  said  premises.  In  thja 
part  of  the  ansiwer  there  is  ho  reference  to  the  Schedule. 
What  is  here  a^sserted  might  be  perfectly  true ;  though 
the  payments  had  varied  every  year,  if  they  had  not 
come  up  to  2s,  9d, 
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In  the  case  of  Bfinnett  v.  Treppass  ( 46  ),  that  has  been 
referred  to,  precise  ^ums  were  stated  as  the  customary 
payments,  upon  which  th^  Defendant  meant  to  insist  t 
and  those  sums  were  afterwards  found  by  a  Jury  to 
be  customary  payments  within  the  meaning  of  the  Sta- 
tute*. In  the  ca[se  of  The  Warden  and  Minor  Canons 
of  St.  Paul's  V.  Morris  ( 47 )  the  Defendants  insisted 
upon  payments,  rendered  certain  by  reference  to  the 
paper,  which  they  cdled  the  first  or  antient  rate. 
They  ifisisted,  that  the  payments  under  that  were  an- 
jdent  customary  payments.  Lord  EldarCs  objections  to 
the  issue,  directed  in  that  causle,  seem  to.  have  turned 
upon  this;  that  the  Defendants  Jiad  'set  up  .jppe'  ri^  by 
dieir  first  atiswer^  .and  a^^iffcarent  rate  by  the  answer 
to  dm'  ametiiled  bill  and  by  th^ir  own  cross  bill;  imd^ 
as  tte  isfilile  was  directed  in  both  causes,  his  Lordship 
up<m  the  whole'  record  no  specific  ciistomary 

payment 


(40)  %  GwU.  633.  Gilb.  191.         (47)  Ante,  Vol.  IX,  155. 
2  Bro.  P.  C.  437. 
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IBQdL         payment  was  set  up ;  as  two  different  payments  were  set' 

Antr*'  It      "P*     ^^®  objection  is  as  strong,  that  here  is  no  spe- 

f,^  cific  payment  alleged.    In  that  case  the  difierent  pay- 

The  ments  destroyed  the  specification:  in  this  any  specifica- 

fvflJ?!^'^   tion  is  altogether  wanting.     In  the  case  oi  Bramstonv. 

Heron  (48),  in  which  the  allegation  was  much  more  spe- 
cific than  this,  yet  an  issue  was  denied.  They  stated  the 
clause  in  the  Statute ;  and  then  said,  there  were  an- 
tient  payments,  made  in  the  parish,  less  than  2«.  9d.  in 
the  pound,  and  referred  to  an  antient  Record  of  16S9^ 
in  support  thereof.  The  proposition  in  this  answer,  that 
less  pa3rment8  than  at  the  rate  of  2s.  9d.  in  the  pound 
have  been  accustomed  to  be  paid,  says  nothing  more, 
Aan  that  the  tithe  has  not  been  paid  at  the  rate  of  Zs.  ddi 
in  the  poimd.  That  is  perfectly  immaterial,  unless  you 
can  shut  out  the  claim  to  the  full  statutory  tithe ;  un- 
less you  can  shew  some  specific  customary  payment,  that 
may  be  presumed  to  have  had  existence  at  the  time 
the  Statute  was  made.  That  is  not  done;  and  there- 
fore the  Defendants  have  not  entitled  themselves  to  an 
issue. 

Then,  no  exemption  being  claimed,  and  no  customary 
payment  sufiiciently  alleged,  the  Rector  is  of  course 
entitled  to  a  decree  at  the  rate  of  Zs.  9d.  But  the 
question  then  arises,  upon  how  many  pounds  is  the 
tithe  to  be  taken.  These  premises  are  not  in  lease. 
No  rent  therefore  is  reserved.  All  the  property  is  in 
the  occupation  of  the  owners.  Upon  what  is  the  pay- 
ment to  be?  The  Plaintiff  says,  the  tithe  of  property 
in  the  occupation  of  the  owner  is  to  be  paid  lipon  the 
value  of  the  premises,  to  be  let :  or  at  least  that  must 
be  the  rule,  where  4he  property  does  not  eiist  in  the 
same  state,  in  which  it  ever  has  been  let.     That  is  the 

case 

(48)  AGwiL  1314. 
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case  of  all  the  property.  None  exists  in  the  same  1806;. 
fomii  in  which  it  ever  paid  rent :  theae  buildings  being  .  ^>^^^^ 
all  newly  erected,  the  premises  are  materially  altered:  ^^ 

as  to  some  the  rent  last  paid  is  known:  as  to  others  The 

that  is  not  known.    The  Defendants  say>  m  to-  build*   East  IN914 
ings,  standing  upon  the  scile  of  those^  as  to  which  the  ^  ^     ' 

last  rent  is  known,  the  payment  is  to  be  upon  fhajt 
hst  rent  only;  as  to  the  others^  upon-  the  scite  of 
buildings,  of  which  the  last  rent  is  not  known,  I  under- 
stand them  to  say,  they  are  tQ  pay  no  more  than  the 
tithes,  which  may  be  presumed  at  2s.  9d.  in  the  pp^nd 
upon  the  last  rf^tf.  Upon  the  wx)rds  it  is  morp  easy 
to  contend, .  that  the  owner  of  a  house  is  not  to  pay 
any  tithe,  than  that  he  is  to  pay  according  to  the  rent 
of  the  last  house,  that  stood  upon  the  .sdte ;  for,  if 
rent  is  to  be .  the  criterion^  how  is  the  rent  of  one 
house  a  criterion  for  the  tithe  of  another;  merely 
because  a  scite  is  the  same?  The  two  houses  might 
be  very  different,  and  might  be  let  at  very  different 
rents. 

The  expression  of  the  Statute  is,  ^^  that  every  owper 
« occupying  himaelf  shaU  pay  after  the  quantity  of 
**  such  yearly  rent  as  the  same  w^  last  letten  for 
**  without  fraud  or  covin  (49)."  Thp  owner  mighf  sa^, 
his  house  never  was  let ;  and  therefore  there  being  no 
rent,  at  which  it  was  last  let,  it  is  not  liable  to  any 
tithe :  and  it  is  difficult  upon  this  clause  of  the  Statute 
to  maintain  the  claim  of  tithe  for  new  hpuses,  occu- 
ped  by  the  owners*  Yet  it  seems  strange,  that  the 
rector,  entitled  to  tithe  fpr  the  old  house,  should 
lose  his  rijght  to  any  tithe,  merely  because  a  new 
house  has  been  built  in  its  place:  all  other  circum- 
stances    renuuniog   precisely  the   same.     The  Plainti^ 

contendsi 

.    »  i^iV)  Sec.  4. 
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contends/  that  in  cases,  to  which  none  of  the  prc^visionft^ 
of  the  Statute  apply,  the  rector's  claim  rests  upon  the 
first  general  enacting  clause;  making  all  houses,  gene- 
rally, liable  to  tithe.  If  the  general  object  was  to  subr 
ject  all  houses,  particular  words  are  to  be  construed  so 
as  to  give  effect  to  the  general  purpose.  With  refierence 
to  that  there  is  no  reason  for  the  distinction  between 
houses  let,  and  not  let,  that  has  been  suggested.  Great 
incongruity  would  arise  from  that;  and  the  words  are 
large  enough  to  include  both.  The  express  exemption 
of  some  houses,  that  never  have  been  let,  forcibly  im- 
plies, that,  if  that  exemption  were  not  expressed,  all 
houses,  whether  let,  or  not,  would  be  Uable.  But  then 
the  difficulty  occurs,  that  the  payment  is  to  be  according 
to  the  rent :  therefore  where  there  is  no  rent,  no  tithe 
is  due.  But  upon  the  whole  less  violence  is  done  to  the 
Statute  by  construing  the  word,  ^'rent"  in  different 
senses,  as  it  is  used  in  different  clauses,  than  by  holding 
all  houses,  that  never  were  in  lease,  to  be  out  of  the 
Statute. 


But  this  is  a  difficulty,  with  which  I  have  not  to  en- 
counter; for  in  this  respect  the  construction  is  settled 
by  decision;  upon  which  ^' rent 'V  means  either  actual 
rent  or  estimated  rent  with  reference  to  the  value ; 
according  to  the  Statute,  to  which  it  is  applied ;  and  in 
opposition  to  that  there  is  nothing  but  a  dictum  of  Lord 
Coke  (50)^  (for  it.  is  not  the  point  in  the  cause)  that, 
where  houses  were  not  let,  that  is  casus  omissus,  and 
no  tithe  is  payable.  The  first  case,  referred  to,  contains 
il  general  declaration  as  to  the  construction:  Ivaii  v. 
Warren  (51),  in  1618.  The  question  was,  whether  a 
house,  erected  upon  the  scite  of  a  shed,  which  paid  no 
tithe,  was  liable  to  any  tithe.    The  Defendant  contended, 

that 


(50)  2  Insi.  6QQ. 


(51)  3  GwiL  I#54. 
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* 

(hat  the  house  was  not  liable  to  any  tithe:  but,  if  thai.  IBOe. 

4efenee  ahoiild  fail,  he  set  up  a  particular  agreement  a  jj-^^Tlug 

fisr  a  composition.    The  Court  declared,  that  the  mean*.  «. 

ing  was,  that  the  inhabitant  ought  to  pay  according  to  '^^^ 

the  true  value  the  same  was  worth  to  be  let;  and  if  the     J^^^  Inw^ 

Company* 
building  had  been  a  shed,  it  ought  to  be  discharged  no 

longer  thiMd  it  continued  a  shed ;  and,  being  converted 

into  a  dwelling-house,   it  ought  to  pay  tithe;  and  the 

decree  Iras .  accordingly  for  2s.  9d.  in  the  pound,  with 

costs. .  In  that  .ease  the  proposition  in  laid  down  jaa  to 

iiew4milt  hi^ises,  where  sheds  formerly  stood,  in  general 

terms,    without,  regard   to   the   circumstance,   whether 

the  house  was  let  or  not ;  that  the  exemption,  allowed 

to  the  shed,  is  at  an  end  the  moment  a  dwelling-house 

is  substituted ;  that  tithe  attaches  upon  it,  as  a  dwelling-* 

house;   and  it  is  not  a  necessary  proposition,   that  it 

should  be  let. 

The  case  of  Grant  v.  Cannon  (53)  proves,  that  in  the 
occupation  of  the  owner  the  pa3rment  for  tithe  is  to 
be  according  to  the  value,  admitted  in  that  instance  to 
he  60L  per  annum.  No  inquiry  was  directed,  at  what 
rent  the  house  had  been  last  let,  or  what  tithe  was  last 
payable:  but  the  declaration  was,  that  the  Defendant 
wamst  pay  at  tb^  rate  of  2f .  9d.  upon  the  value  confessed 
in  the  Answer.  There  is  a  great  number  of  cases,  in 
which  the  Decree  has  been  expressed  in  these  terms  i 
that  the  Defendants  shall  account  and  pay  after  the  jrate. 
of  Ss.  9d.  in  the  pound  for  the  yearly  rent  or  value  of 
their  premises.  .  I  do  not  understand  the  Court  to  mean» 
that,  where  there  is  a  yearly  rent,  recourse  shall  be  had 
to  the  value;  but  the  meaning  is,  that  the  Defendant 
is  to  aecount  accoiding  to  the  rent,  if  there  is  rent; 
and  according  to  the  value,  if  there  is  no  rent    Upon 

any 

($2)  2  Gtoit.  541. 
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1806.         anyoth^r  supposition  it  was  very  difficult  to  intrioduoe 
tibe  word    *' value"    in    such   a   number    of   decrees; 


J^NTROBUS 

„  liur  that  word  is  not  in  the  Statute.     The  Court  there- 

The  finre,   introducing  it   in    the   decree,    understands   the 

East  India   true . c<nistruction  of  the  Statute  to  be»  that  the  word 

'     •'rent"   may  bear  the  double    sense,    "reserved,"    or 

'/  estimated  "  rent. 

•  The  case  of  Williamson  v.  Gosling  (53)  is  precisely  in 
poipt.  That  case,  like  this,  arose  upon  new  buildings, 
erected  upon  the  sdte  of  old  houses.  Th^  Defendant 
set  up  a  I  customary  payment,  to  protect  himself  firom 
ine  claim  of  the  fyll  statutory  tithe.  He.  established 
that  as  to  three  of  the  old  houses;  and  the  Court 
seem  to  have  hdd,  that  a  customary  payment  protected 
any  houses  upon  the  same  scite;  as  the  premises  were 
altogether  out  of  the  Statute,  if  any  custoitnary  pay- 
ment at  the  time  of  the  Statute  was  established.  The 
Defendant  failed  in*  establishing  any  customary  pay- 
ment as  to  the  fourth  house.  Then,  according  to  what 
is  now  contended,  the  question  would  have  been,  at 
what  rent  that  fourth  4iouse  was  last  let;  and  the 
payment  ought  to  have  been  accordingly.  But  no  such 
.  inquiry  was  made ;  for  the  Court  immediately  decreed, 
that  the  Defendant  should,  account  and  pay  at  the  rate 
of  2s.  9ef.  in  the  pound  for  the  premises, .  where  the  old 
|iouse  once  stood*  according  to  the  yearly  value;  and 
tool^  it  so  clear,  that  the  decree  was  made  against  the 
Defendant  with  costs.  There  is  no  distinction  between 
0iat  case  and  this.  Upon  all  the  ground  occupied .  by 
the  Defendants  buildings  of  some  description  formerly 
iitood.  Of  some  .the  former  rent  is  known.  As  to 
pthersit  is  not  known*  But  that  is  not  the  point  of  the 
Inquiry  .according  to  this  decree.     The  point  is,  what 

is 
(9?)  3  GwiL  909. 
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is  die  value  of  the  buildings  erected  in  lieti  of  dioaei 
fonnerly  stood  there?  If  the  Statute  had  not  receired  a 
construction^  I  should  hare  thquj^t  it  necessary  to  put 
this  construction,  upon  it;  in  order  to  make  it  consistent! 
but»  if  I  had  any  doubts,  these  authorities  would  have 
over-ruled  theuL 


16061 


Antrobds 

The 

East  Ini>iA 
Company. 


The  Decree  declared,  that  the  Plaintiff  is  entitled  to 
the  payment  of  tithes  at  the  rate  of  2s:  9d.  in  the 
pound  upon  the  annual  value  of  the  messuages,  ware- 
houses, &c.  and  other  premises,  held  or  occupied  by  the 
Defendants  in  the  sdd  parishes;  and  it  was  referred  to 
the  Blaster  to  take  an  account,  and  ascertain  the  annual 
Value  of  the  said  premises  in  each  year  since  the  year 
1800,  and  of  what  was  due  from  the  Defendants  to  the 
Plaintiff  for  tithes  at  the  rate  of  2s.  9d.  in  the  pound 
upon  such  annual  value  (54). 


(54)  Affirmed  by  the  House 
of  Lords,  19th  Fe6. 1813.  7^ 
War^m  and  Minor  Camnu^of 
ik.  PauTs  y.  Kettle,  2  Ves.  ^ 


Bea.  1.  .  See  TheWarden  and 
Mmar  Canons  of  Si.  Pants  v. 
Crickett,  ante.  Vol.  II,  565; 
and  the  npte,  567* 


MASON  V.  ARMITAGE. 

nPHE  bill*  stated,  that  the  Defendant  Armitage  put  up 
to .  sale  by  auction  at  Norwich,  on  the  7th  of 
Angnsi,  i802,  a  freehold  and  copyhold  estate;  that 
there  were  severd  bidders;  and  the  Plaintiff,  being  the 
highest  bidder,  at  the  sum  of  8000/.,  the  estate  was 
knocked  down  to  him  at  that  sum;  and  he  was  declared 
die  purchaser.  The  Plaintiff,  after  the  sale  was  eon- 
'eluded,  tendered  the  deposit,  and  a  moiety  of  the 
auction  duty  to  the  auctioneer,  according  to  the  con- 
ditions 


1806. 
Jufy2&tk. 

Mth. 
SpeciGc  per- 
formance of  an 
agreement  the 
subject  of  dis- 
cretion: re- 
fused there- 
fore, in  the 
case  of  mis- 
take; though 
no  fraud. 
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ditions  of  sale:  but  the  auctioneer  declined  to  take 
the  money ;  as  the  vendor  seemed  dissatisfied  with  the 
sale;  and,  as  auctioneer  and  agent  for  the  Defendant, 
made  and  signed  the  following  memorandum  on  the 
printed  Particulars  and  Conditions  of  Sale : 

''Memorandum:  ScUurday  the  7th  o{ August ^  1802; 

''  attended  at  the  Blue  Bell  on  Hoghill,  Norwich. 
Mr.  Robert  Mason  was  the  iiighest  bidder  at  the  sum 
*  of  8000/. :  the  deposit  being  10  per  cent,  upon  the 

'^  purchase-money.  Mr.  Mcuon  offered  me  800/.  for  the 
same,  as  well  100/.  for  his  moiety  of  the  auction  duty : 
but  the  owner  nor  his  attorney  being  present,  I  did 

*'  not  think  proper  to  receive  the  same.    R*  Bacon  Auc-» 

*'  tioneer."     Then,    after  the  names   of   persons,   who 

were  present, 


€* 


€i 


t€ 


it 


''  N.  B.  There  was  a  misunderstanding  between  the 
*'  vendor  and  the  person  appointed  by  iiim  to  bid  for 
'*  the  estate." 

The  bill  prayed  a  specific  performance  of  the  agree- 
ment, and  a  conveyance,  &c. 

To  this  bill  the  Defendant  Armiiage,  put  in  a  plea 
of  the  Statute  of  Frauds  (55);  with  averments,  that  no 
contract  or  agreement  for  the  sale  of  the  freehold  and 
copyhold  estate  in  the  bill  mentioned,  or  any  part 
thereof,  or  any  interest  in  or  concerning  the  same,  no^ 
any  memorandum  or  note  thereof,  was  in  writing  signed 
by  this  Defendant,  or  any  person  by  him  thereunto  au- 
thorised; for  this  Defendant  saith,  that  although  the 
memorandum,  in  the  said  bill  mentioned  to  be  signed  by 
^chard  Bacon,  the  auctioneer  therein  mentioned,  may 
liave  been  signed  by  the  said  Richard  Bacon,  yet  the  said 

Richard 

(55)  Stat.  2U  Ck.  II,  c.  3. 
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Bithaird  Bacon  was  not  at  the  time,  when  he  signed  the 
said  memorandum,  audiorized  by  this  Defendant  to  sign 
the  same ;  and  this  Defendant  avers,  that  immediately 
upon  die  said  estate's  being  at  the  auction  knocked 
down  to  ^e  Plaintiff,  and  before  the  said  memorandum 
was  signed  by  the  auctioneer,  this  Defendant  in  the 
presence  and  with  the  knowledge  of  both  the  auc- 
tioneer and  the  Plaintiff  revoked  dl  the  authority  what* 
^  sbev^,  which  the  Defendant  had  committed  to  Baam^ 
his  auctioneer  and  agent;  and  thereupon  thenceforth 
disaOowed  all  and  whatsoever  Bacon  should  sign  or.  do 
fixr  the  Defendant  in  and  about  the  agreement  and  sale 
of  his  estate  to  the  Plaintiff;  and  the  Defendant  insists, 
that  the  said  memorandum,  signed  by  Bacon,  is  not  such 
a  writing  signed  as  is  within  the  meaning  of  the  Statute; 
espedally  as  the  same  was  signed  without  the  authority 
of  this  Defendant* 


leoe. 

MAsoir 

ArmitagBt 


[  •27] 


This  Plea  was  argued  upon  the  31st  of  January ,l8Mi 
when  it  was  ordered  to  stand  for  an  Aniiwer ;  with  li- 
berty to  except ;  saving  the  benefit  of  the  Plea  to  the 
hearing:  the  Lord  Chancellor  (56)  observing,  that  the 
Plea  was  rather  novel  in  the  form ;  and  that  the  De- 
fendant ought  to  have  stated  the  fact,  which  he  implied 
in  the  term  **  revoked/' 


The  circumstances,  upon  which  the  Bill  was  resisted, 
accOTding  to  the  evidence,  of  the  auctioneer,  and  otWr 
persons  present  at  the  sale,  were  these.    . 

ArmUage  in  the  usual  way,  by  writing,  appointed  Wil- 
liam  Rm9tg  to  make  one  bidding  for  him;  there  was  an 
interval  of  seventeen  minutes  between  the  time  of  Masons 
last  bidding  and  the  time,  when  the  estate  was  knocked 
down  to  him.     After  that  bidding  the  auctioneer  laid 

a  watch 


(56)  Lord  Eldoii^. 


27 


CASES  IN  CHANCERY. 


1806. 


Mason 
ArmitAqb. 


[•28] 


a  watch  upon  the  table  ;^  and  ssad,  if  no  fitrther  bidding 
was  roade^  it  would  be  necessary  for  him  to  call  on  the 
person,  appointed  to  bid  for  the  owner,  to  make  his  bid-* 
ding,  if  he  thought  proper.  After  waiting  about  seven 
minutes,  the  auctioneer  inquired  of  the  persons  present, 
if  they  were  inclined  to  make  any  farther  offer,  ad*< 
dressing  himself  to  each  individual;  to  those,  who  were 
*  known  to  him,  by  name ;  and  particularly  to  Rising,  by 
pointedly  looking  at  him :  he  being  the  person,  who  was 
authorized  to  make  the  reverse  bidding,  and  to  bid  once 
on  the  part  of  the  owner;  and  the  auctioneer  said, 
*'  it  is  with  your  free  will  and  consent  that  the  estate 
**  shall  be  knocked  down  at  8000/.  to  Mr.  Mason ;" 
and  Rising,  who  sat  upon  the  same  seat  vrith  Armitage, 
making  no  motion  whatsoever,  the  auctioneer  asked  the 
<^mpany  at  large,  whether  any  one  of  them  chose  to 
make  any  farther  advance  on  the  last  bidding;  observing, 
at  the  same  time,  that  the  seller  had  made  no  bidding : 
biit  no  farther  offer  being  made  -by  any  person  present, 
and  Rising  still  taking  no  notice,  after  some  farther 
pause  the  estate  was  knocked  down.  Immediately  aft;er 
the  auction  was  finished  Rising  remonstrated  with  the 
auctioneer ; .  insisting,  that  he  had  no  right  to  knock 
the  estate  down  to  the  Plaintiff,  as  he  (Rising)  expected 
to  h^ve  been  called  upon  by  name ;  and  said  to  the 
Plaintiff,  that  as  he  (Rising)  had  made  this  mistake,  he 
would  give  the  Plaintiff  100/,  out  of  his  own  pocket  to 
iblinquish  the  estate,  rather  than  the  vendor  should  be 
a  sufferer  on  his  account.  In  the  course  pf  the  sale  the 
auctioneer,  being  asked,  whether  there  were  any  setters 
itk  the  room,  answered,  not  that  he  knew  of;  but,  that 
the  vendor  had  reserved  one  bidding  for  himself;  and 
that  the  company  shpuld  know,  when  he  made  that  bid- 
ding; and  after  that  bidding  any  person  making  an  ad- 
vance of  10/.  should  be  the  purchaser.  The  auctioneer, 
being  farther  asked,  who  was  to  bid  for  the  vendor,  said, 
he  was  not  at  liberty  to  give  up  tlie  name. 

Rising 
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'  RiAng  by  his  depodtion. 'stated,  that  great  indmaey 
mibsiBted  between  the  Plahktiff  «id  the  Defendant  ilnml- 
iage\  and  previously  to  the  sale,  on  tiie  same  day,  Att 
mUage  told  the  Plaintiff  he  had  appointed  Risiftg  to  b|iy 
the  estate  in  for  him  at  90(XK.,  and  would  not  take 
^less;  and  that  the  Plaintiff  had  better  take  the  estate 
for  his  friend.  The  Plaintiff  replied ,  that  he  had  no 
money ;  and  would  have  nothing  to  do  with  it  either  for 
himself  or  his  friend.  Rising  also  stated,  that  he  ex- 
pected to  be  called  upon  by  name ;  and  did  not  conceive 
the  general  call  upon  the  company  to  be  addressed  to 
him;  otherwise  he  would  have  bid  9000/. 


1800. 


Masoii 

•      - .  '« 

V. 

Armitaoe. 
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Mr.  Pereeval  and  Mr.  Cooke,  for  the  Plaifttiff. 
ynAk  reference  to  the  fourth  section  of  the  Statute  of 
Frauds  ( 57  )y  it  is  sufficient  to*  establish,  that  the  auc- 
tioneer had  authority  to  sell;  and,  that,  haying  that 
authorityi  he  made  a  memorandum  in,  writiiig.  The 
result  of  the  evidence  is,  that  there  was  no  fraud  in 
this  transaction.  There  is  nothing  in  the  practice  of 
auctioneers,  requiring,  that  Rising  should  have  been 
called  upon  by  name.  Nothing  more  was  necessaiy 
than  that  he  should  have  a  full,  fair,,  imd  frecj,  oppor- 
tunity to  know  the  state  of  the  sale,  that  he  should  not 
be  taken  by  surprise.  It  will  be  contended,  that  the 
auctioneer  should  have  considered  himself  as  devested 
of  the  autiiority,  given  to  him  to  dispose  of  the  estate, 
by  the  countermand  given  to  him,  before  he  signed  the 
memorandum:  but,  signing  that  memorandum,  he  was 
acting  under  the  authority,  clearly  given  to  him  before. 
The  contract  for  sale  was  completely  closed  by  the  act 
of  knocking  down.  Until  that  moment  it  has  be^n 
held,  that  tiiere  is  locus  pnenitentiiB  to  each  party :  the 
bidder  may  withdraw  as  well  as  the  vendor.  But  the 
authority  of   this  auctioneer  was  not  withdrawn,   until 

the 


(57)  Stat  29  Ch.  II,  c.  3. 
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The  SoUcUor  General^  for  the  Defendant  itfrmt/o^^/ 
Mr.  Fonblangke  and  Mr.  HaUf  for  ttie  Purchaser 
.  from  him.  '  i 

This  Court  will  not  give  thig  extraordinary  asstfitance^ 
by  compelling  a  specific  performance,  unless  the  con- 
tract is  under  circumstances  perfectly  fair,  without  ad- 
vantage taken  of  miistake  or  ignorance.  Under. these 
*  circumstances  the  Court  would  decree  thia  contract  .to 
be  delivered  up.  A  specific  performance  will  not  he 
decreed,  where  the  party  seeking  it  has  put  himself  in 
Ae  situation  of  an  agent,  or  has  so  interfered  with  an 
agent  as  to  acquire  knowledge.  Thb  Plaintiff  by  hold- 
ing out  to  the  Defendant,  that  he  would  not  bid  for  the 
eistate,  acquired  the  knowledge,  that  the  vendor  would 
not  let  it  be  sold  for  less  than  9000/.;,  therefore,  that 
there  was  to  be  no  real  bidding,  until  it  reached  that 
som.  At  least  the  Plaintiff*  endeavours  to  take  advan- 
tilge  of  a  mistake;  having  thus  acquired  a  knowledge 
of  the  fiu^ts;  and  insisting  upon  the  strict  law:  the 
mistake  declared  the  instant  the  hammer  was  down. 
The  distinction  between  the  relief  by  delivering  up  a 
contract,  and  decreeing  a  specific  performance,  is  plainly 
marked  hy  Savage  v.  Taylor  (67),  and  the  strong  case 
Day  Y.Newman f  before  Itord  Alvanley,  of  a  bill  and 
cross  bill,  both  dismissed  (68).  According  to  Twining 
r. Morrice (69)  anything,  that  chilli  or  damped  the 
8a}e,  is  sufficient  to  repel  a  specific  performance;  and 
that  principle  has  beep  followed  by  Lord  Eldon  in  Mart- 
.  lock  Y.  Butter  (70^).  \ 


With  respect    to  the  question,  whether    a    sale   by 
auction  is  within  the  Statute,  except  the  late  case  (71) 

at 


(07)  For.  234. 
(88)   Ante,  Vol.  X,  800, 
Mariloek  v.  BuUer. 
(69)  2  Bro.  C.  C.  326. 


(70)  Ante,VoLX,202. 

(71)  Blagden  v.  Bradbcar, 
ante,  Vol.  XII,  466. 
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«t  the  Rolbg  there  k^  no  authority  but  Simon  ▼•  Meti" 
W0r(72);  in  which  case  hord  Mansfield  expressly  de- 
dines  to  give  any  opinion  upon  it  The  action  was 
-brought  ugainst  Ae  purchaser ;  and  Xiord  Mansfiejd  by  a 
Mfined  Action,  considering  the  auctioneer  as  the  *  agent 
<lf  both  parties,  held,  that,  the  name  of  the  purchaser 
.bong  put  down  by  the  auctioneer,  the  Statute  was  com- 
plied with.  But  that  .case  cannot,  be  an  authority  for 
this :  the  auctioneer  not  putting  down  the  name  of  the 
.▼endor;  who,  in  this  instance,  is  the  party  to  be  bound. 
The  case  bf  Buekmcuter  v.  Harrop{7S)  invplves  other 
-points;  that  may  exclude  the. question,  whether  a  sale 
by  auction  is  within  !the  Statute  of  Frauds.  The  Statute 
adojpts  tibe  largest  terms,  and  has  no  ex^^eption.  The 
kte  case  of  Blagden  v.  Bradbear  (74)  decides  both 
points:  1st,  that  sales  by  auctim  are  within  the  Statute : 
Sdfy,  that  the  vendor  may  at  any  time  before  an  agree- 
ment in  writing  withdraw  his  authority.  . 


18d6. 


Mason 

Armitagb. 
[  *33  ] 


Upon  die  question,  whether  there  is  an  agreement 
in  itriting  by  an  agent, ;  lawfully  authorized,  this  ap- 
pointment, which  was  merely  verbal,  .was  revocable ; 
and  wbidd  haVe  been  so,  even  if  it  had  bcfen  by  Letter 
of  Attorney.  A  submission  to  arbitration  may  be  re- 
vdced  at  any  time  before  the  award;  however. that 
may  violate  good  fiiith';  and  even  though  the  party  may 
be  Bable  to  an  action:  so  Letters  of  Attorney,  though 
dedared  to  be^  irrevocable;  and  though  upon  a  cove^ 
nant  not  to  revoke  an  action  would  Ue.  The  answer 
to  the  objection,  that.Ithis'  is  only  preventing  evidence 
of  the  fiu!t,  is,  that  the  Defendant  may  plead  the  Sta- 
tute to  the  discovery:  that  species  of  dishonesty,  not 
being    controlled    in  . such  cases.  .  But,  the   object   of 

.       the 


I  (750  iBImk.  6M.   Z.3wr.      .  (73)  Ante,  Vol.  VII,  341. 

(74)  Ante,  Vol.  XII,  406. 
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tihe  Statute  wae.  to  keep  the  party  free  .from  ofaligation^ 
until  certain  forms  were  observed.  Therefore  there  is 
nothing  immoral  in  the  resistance.  The  transactioa 
is  mere  negotiation,  lintil  the  terms  are  put  into  writ- 
ing, and  signed ;  and  that  is  the  consequence  of  the 
law ;  which  is  perfectly  understood.  There  is  no  doubts 
*^the  party  had  a  right  to  refuse  to  sign  the  agreement; 
and  therefore  he  might  prevent  his  agent.  If  the  haolf. 
was  evidence,  the  mere  circumstance  of  the  bidding,  taken 
down  by  the  atictioneer,  is  not  sufficient  evidence  of  an 
i^reement.  The  payment  of  the  deposit  is  a  condi- 
tion precedent;  and,  until  that  is  done,  nothing  is  com- 
pleted. Instead  of  die  agreement  in  writings  required 
by  the  Statute,  here  is  a  protest  against  agreement.  The 
attempt,  frequently  made,  to  render  Powers  of  Attor- 
ney irrevocable  has  fiiiled.  Every  power,  not  accom- 
panied widi  an  interest  in  the  party,  to  whom  it  is 
given,  is  revocable.  Here  is  a  distinct  declaration  by 
the  Plidntiff,  that  he  does  not  mean  to  bid;  the  conse- 
quence of  which  is,  that  confidence  is  put  in  him  by 
the  vendor ;  and  information  as  to  the  value  is  thereby 
obtained.  As  to  the  acts,  imposing  duties  upon  sales 
by  auction,  in  the  Aitomey-General  v.  ChrUtie  it  was 
contended  in  vain,  that,  after  the  lot  was  knocked 
down,  the  bidder  might  not  perform  his  part  of  the 
contract  by  paying  the  deposit.  The  answer,  given  by 
lAJftiRossfynj  was^  that  the  Defendant  must  obey  the 
Act  of  Parliament,  and  the  judgment  of  the  G)urt  of 
Exchequer  was  affirmed;  upon  the  principle,  that  the 
duty  was,  not  upon  the  sale,  but  upon  the  bidding, 
and  was  personal  to  the  auctioneer;  and  any  hardship 
by  the  failure  of  the  bidder  to  fulfil  his  engagement 
Was  a  hardship,  against  which  the  Legislature  did  not 
provide. 


The  Locus  PemUenius  remams  op  to  the  time  df  actual 
lignature :  whetiier  by  the  party  himself,  or  his  agoRt* 

there 
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theve  b  no 'difference.  Without  that  there  is  no  con- 
tnust;  The  Revenue  Laws  make  no  difference  between 
tlie  parties.  That  point  is  particularly  considered  by  the 
ifasier  iff  the  Rolls  in  Buckmtutet  v.  Harrop  (75). 

Aa  to  the  admission  of  an  agrcfement  by  the  answer, 
HMBstiDg  ako  upon  the  Statute,  the  Iresult  of  the  author 
iities,*  which  wexe  mudi  considered  in  Coo^A  v.  Jaek-^ 
JOS (76),  is,  that  it  is  a  good  defence;  and  the  agree* 
Inen  hte  been  executed,  only  where  the  Statute  was  not 
insisted  on. 


1800, 


Mason 
Anji^iTAoa 


[851 


Bfr.  Perceval^  in  Reply. 
Upon  the  cesult  of  ihe  evidence  there  is  no  fraud. 
AH  the  Jroowledge  acquired  by  the  Plaintiff  was  acquired, 
before  he  intimated  an  intention  not  to  be  a  bidder* 
There  was  no  confidence  between  these  parties.     In 
Simau  v.  MeUvier  (77)  the  opinion  of  Lord  Mansfield  is 
strongly  expressed ;  and,  if  the  caae  had  called  for  a  der 
dsion  of  the  point,  it  would  have  been  decided.    There 
is  no  ground  &r  the  dbtincticm  between  land  and  per* 
soaal   chattels.     Lord  MansfieW^  opinion  is  therefore 
fortified  by- the  subsequent  cases*    The  case  otMartlod 
v.  BuUer  turns  upon  a  very  different  principle :  a  couh 
tract  entered  into  by  an  agen^  .not  a  due  exercise  of  his 
authority.    The  alteration  made  by  the  Statute  respecta 
the  evidence,  not  the  contract.    Authorities,    in  their 
nature  revocable,  -are  in  many  instances  not  permitted 
to  be  levdcedf  as  in  the  case  in  Lalch  (JIS).    The  auc- 
tioneer ha^^  an  interest,  that  entitles  him  to  carry  on  his 
aolfaority  to  the  end;  being  bound  himself  to  pay  the 
duty. 

The 


(76)  Ante,  Vol.  VH,  341.        (77)  8  But.  IMl.  1  Blmk. 
PMt,4(MI.  6M. 

(70)  Ante,  Vol.  VI,  IS.  (78)  Uidi,  8. 
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If  the  enact- 
ing  part  of  a 
Stetate  will 
hetr  only  one 
iDterpretation, 
Ih6  preamble 
shall  not  con- 
fine  it;  if 
doabtfal,  the 
preamble  may 
be  applied  to 
throw  light 
upon  it. 


TTte  Lord  Chancellor.  ^ 

The  view  I  take  of  this  case  does  not  make  it  neoeg" 
torjr  to  come  to  a  decision^  as  it  relates  ^o  the  Statute  of 
frauds.  That  is  satisfactory;  as  there  is  a  case  (79), 
^now  depending  upon  appeal,  which  involves  the  im- 
portant doctrihe  belonging  to  that  subject.  I  shall 
therefore  only  obsei^re,  that  no  authority  has  yet  de- 
cidedy  that  Sales  by  auction,  in  the  abstract,  without 
reference  to  the  peculiar  circumstances  of  any  particukr 
taae^  are  not  within  the  Statute.  In  the  case  of  Simon 
Y.  Meiivier {^)  that  point  was  not  before  the  Court. 
The  ground,  that  has  been  suggested,  that  sales  by 
auction  were  much  less  frequent  at  the  date  of  the 
Statute  than  at  this  day,  when  the  commerce  of  the 
country  has  reached  its  present  flourishing  state,  and 
thence  considerable  difficulty  may  arise  by  adhering  to 
kll  the  strictness  of  the  Statute,  is  for  thb  consideration 
bf  Parliament.  It  is  said  iii  the  Report,'  that  the 
preamble  shews  the  intention:  but  the  kw  is,  that  if 
the  enacting  part  will  bear  only  one  iiiterpretation,  the 
preamble  shall  not  confine  it.  If  that  is  doubtful,  then 
the  preamble  m^y  be  applied  to  throw  light  upon  it  (81 ). 
If  the  Statute  relates  to  personal  estate,  it  relates  to 
land  also;  for  the  words  of  the  4th  and  17th  Sections, 
the  one  as  to  lands,  the  other  as  to  goods,  are  precisely 
the  same. 

But  in  this  case  I  am  not  called  upon  to  look  at  the 
Statute.  I.  admit,  there  is  nothing  in  this  contract, 
shewing,  that  any  thing  was  fraudulently  obtained  by  the 

PlaintifT; 


(70)  Buckmaster  v.  Harrop^ 
ante,  Vol.  VII,  341.  Post, 
466.    Ante,  Vol.  IX,  249. 

(80)  1  Black.  509.  8  Bur. 
1921. 

(81)  So,  where  the  not  re- 


straining the  generality  of  the 
enacting  clause  will  be  attend- 
ed with  inconyenience,  the 
preamble  shall  restrain.  1  Vu. 
365. 
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;  and  if  he  had  been  declared  the  purchaser,  and 
had  got  into  po98e68ioh,  so  that  the  Defendant  had  been 
obliged  to  come  into  this  Court  upon  the  head  of  fraud, 
diere' would  not  be  sufficient  ground  to  deprive  the 
Plaintiff  of  ihe  benefit  of  his  legal  contract.  But  that 
*  is  not  this  case.  This  Plaintiff  has  got  all  the  Law  can 
give  him;  and  applies  here,  desiring  more;  and  the 
question  is^  whether^  under  all  the  circumstances,  apd 
upon  the  audiorities  and  principles,  this  i^  a  case  fpr  i^ 
speoific  performance. 
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As  to  the  cases,  diat  were  cited,  independent  of  the 
authority  of  Lord  KentfOH,  I  find  a  more  antient  autho  j 
rity.  The!  same  rule  is  laid  down  by  Lord  Hardwicke, 
particularly  in  the  case  of  Underwood  y.  Hitchcox  (SS). 
A  sjfecific  performance  is  so  much  miatter  of  discretion,- 
that  it  is  very  rarely,  at  least,  granted  in  the  case  of 
perronal  chattels.  In  the  case  (83)  of  a  bill,  filed  for  No  specific 
die  performaBce  of  an  agreement  to  ti^msfer  stock  at  a  Performance 
given  day  and  price  in  consideration  of  two  guineas,  the 
decree  was  made:  but  it  was  upon  appeal  reversed  by 
Lord  Parker:  who  said,  the  Plaintiff  should  go  to  Law 
for  damages ;  one  mah*s  stock  being  the  same  as  another's; 
It'  is  hot  necessary,  that  fraud  should  be  made  out* 
Though  from  want' of  attention,  misrepresentation  and 
mistake^  a  party  may  have  acquired  a  right  at  Law,  this 
Court  will  hot,  especially  if  upon  other  circumstances  the 
case  is  hard,  decree  a  specific  performance:  but  th^ 
Li|w  b  open  to  him :   Joynes  v.  Staiham  ( 84)*     Upop 

* 

this  subject  the  Court  is  governed  by  a  ^oupd,  not  9 
capricious  and  arbitrary,  discretion  (86). 


of  an 

ment  to  trans- 
fer Stock. 


In.  thifl^  case  I  cannot  say,  the  Plaintiff  has  acted  sq 
as  to  be  an  example :  though'  his  c6nduct  does  not  coiq$ 

up 


(82)  1  V%t.  279.  • 

(83)  Cud  V.  Ruiier^  1  P. 
WUL  670. 


(fii)  SAik.  388. 
(85)  Ajite,  Vol.  VII,  35^ 
and  the  notes,  V,  734,  84Q. 
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up  to  fraud :  so  Aat  I  could  have  dealt  wkh  it  as  Buch| 
if  he  had  obtained  possession.  It  is  plain,  he  had  talke4 
of  purchasing  it  for  his  friend ;  and  his  answer  to  the 
dfer  made  to  him,  that  he  would  have  nothing  to  do 
^  with  it,  is  rather  against  him:  the  Defendant  on  that 
account  not  looking  to  him  as  a  purchaser.  Having 
thus  :put  the  Defendant  off  his  guard,  the  Plaintiff  went 
into  the  room ;  and  was  considered  by  every  one  as  a 
puffer.  This  is  not  a  damp  upon  the  sale  by  a  curcum* 
stance,  over  which  the  man  had  no  control ;  as  in  Twin-' 
ing  V.  Mortice  (fi&).  This  arises  from  his  own  act. 
Upon  the  suspicion,  that  the  Plaintiff  was  a  pufier,  the 
question  was  put,  whether  any  pufiers  were  present ;  and 
then  a  fair  account  is  given  by  the  auctioneer ;  that  the 
Defendant  had  reserved  one  bidding ;  and  any  one,  who 
would  advance  1(M.  upon  that,  should  have  the  estate* 
This  was  not  private ;  but  a  public  conventional  option 
not  to  let  the  estate  go  at  a  particular  bidding.  The 
result  of  the  evidence  is  plain  inisapprehensiop  and  nus* 
take;   not  an  after-thought  by  the  Defendant,  satisfied 

# 

at  the  moment  with  the  sum  of  8000/L  There  is  no 
difficulty  as  to  tiie  evidence;  which  is  embodied  upon 
die  written  memorandum ;  stating  clearly,  that  there  was 
a  misunderstanding.  If  however  the  Plaintiff  thinks, 
he  has  a  case,  which  the  Statute  will  not  meet,  upon 
which  I  do  not  give  any  opinion,  he  is  not  injured  by 
fhis  decision.  There  is  nothing  to  shew,  that  this  land 
is  of  any  peculiar  value  to  him;  as,  if  it  wiui  contiguous 
fo  his  own  estate,  pr  purchased  with  a  view  to  set  up  a 
manufacture.  Therefore  Lord  ParAr^r's  observation  as 
fo  stock  is  applicable ;  apd  as  the  Plaintiff  declared,  he 
did  not  intend  to  make  this  purchase,  and  he  has  obtained 
an  advantage  through  a  mistake,  a  Court  of  ^uity  will 
not  give  hkn  any  assistance  in  that. 


Dismiss  the  Bill  without  Costs. 

(86)  2  Bro.  (7.  C.  d2(t 
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1806. 
RAWLINGS  r.  JENNINGS.  JWoyMif. 

JOHN  JENNINGS  by  his  Will,    dated    the   1st  of    The  word 

February,    1805,    after  directing   the   payment  of  **  effects "  in  a 

bis  debt%    among  others,    made  the  following   disposi-  '^"*  restrain- 
^.  ^.  •  ed  to  articles 

CpiMatM  ff€H€TtS 

with  those  spe- 
I  give  and  bequeath  unto  my  wife  Alice  Jennings  eified ;  though 

SOO/.  per  year  being  part  of  the  monies  I  now  have  the  conse- 

in  Bank  Security  entirely  for  her  own  use  and  disposal  quence  was  a 

together  with  all  my  household  furniture  and  effects  of  residue  undis- 

"  what  nature  or  kind  soever  that  I  may  be  possessed  P^*^"   ®f* 

*^  of  at  the  time  of  my  decease.     I  eive  and   beqneath    .  ^^  ^f     ^, 

^  .  the  testators 

''  unto   my  son  Midgley  John  Jennings   20001.    that   I  ^^^^  ^^  u  200I. 

''  have  in  East  India  Stock  and  1900/.  being  part  of  a  p^  y^^  ^e* 

the  monies  that  I  have  in  Bank  Security  called  the  *'  ing  part  of 

New  Fives  for  his  use  during  his  natural  life  and  "  the  monies 

"  if  he  should  die  without  issue  I  then  give  and  be-  "  }  "^^  ***^® 

**  queath  to  his  widow  if  Kving  at   the   time   of  Ms  ^^  *°  .  *"      *' 

**  decease   the  sum   of  6001.   and   the   remaining   part  ^,  ^.    ,  ^\ 

.'  to  return  to  my  family.    I  give  «d  bequeath  to  my  l  Jr^^nU 

**  daughter  Frances  Rawlins  wife   of  William  Rawlins  «  and  dis- 

50/.  per  yesa  during  her  natural  life  and  after  her  ^^posal;"  to- 

decease  the  same  to  be  equally  divided  amongst  my  gether  with  all 

"  grand-children     sons     and     daughters    pf    the    said  ****  household 

**  Francis  Rawlins  r  nammg  them.    The  testator  then  ^"™^^«  ^^^ 
ft.       .  .  1  •       1        •      X  "  !.•        ••■  J    eflrects:  mte«» 

after  giving  several  peoumary  legacies  to  his  said  grand-       .   «     ..^ 

chSdren,  and  other  persons,   appointed  Charles  Danr  h^jn^  q^. 
vers^  Midgley  John  Jennings,  the  son,  and  AUce  Jew-  pregsly  given 

nings,  to  other  per- 
sons.   An  ab- 
sotdfe  interest  to  the  wife  in  Bank  Stock,  snflTicient  to  produce  2001. 
a-year :  not  a  niero  annuity  for  her  life. 

Executors,  with  unequal  legacies,  not  trustees  for  the  next  of  kin 
of  the  residue,  undisposed  of. 
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ningSf  the  wife,  of  the  testator,  his  executors  and  exe- 
cutrix;  the  two  latter  of  whom  only  proved  the  Will; 
Danvers  having  renounced. 

The  testator  died  upon  the  8th  of  March^  1805 ; 
leaving  his  wife,  and  the  two  children,  mentioned  in  the 
Will,  his  only  issue,  surviving.  The  bill  was  filed  by 
William  Rowlings  and  his  wife  Frances,  claiming  her 
annuity  under  the  Will;  and  insisting  also,  that  the  tes- 
tator died  intestate  as  to  the  residue  of  his  personal 
estate ;  and  claiming  accordingly,  in  the  right  o(  Frances 
RawUngSy  as  one  of  the  next  of  kin  with  the  Defendants 

Midgley  John  Jennings  and  Alice  Jennings. 

> 

The  Defendant  Midgley  John  Jennings,  by  his  answer, 
cliumed  the  interest  and  dividends  of  the  East  India 
Stock  and  Bank  Annuities  under  the  Will ;  and  sub^ 
mitted  the  questions,  whether  the  capital  of  those  funds 
will  upon  his  death  without  issue  sink  into  the  residue 
of  the  testator's  personal  estate,  or  not ;  and  whether  oh 
his  death,  leaving  issue,  the  said  capital  will  or  will  not 
belong,  and  become  payable  to,  and  divisible  betweenj 
such  issue ;  and  insisted,  that  Alice  Jennings  is  not  en* 
titled  to  the  capital  of  the  stock,  which  will  produce 
SOO/.  per  annum  ;  but  is  entitled  only  to  the  sum  of  200/. 
per  annum  for  her  life.  He  also  claimed  a  share  of  the 
residue,  imdisposed  of,  as  one  of  the  executors ;  or,  as 
one  of  the  next  of  kin. 


The  Defendant  AKce  Jennings  insisted,  that  she  was 
entitled,  not  only  to  the  sum  of  200/.  a-year  for  her  life, 
but  absolutely  to  so  much  stock  as  will  produce  SOOL  a- 
year.  She  also  claimed  the  whole  residue  of  the  per- 
sonal estate  under  the  direct  bequest  to  her;  and,  if 
not  so  entitled,  sh^  claimed  a  share  of  the  residue  un- 
disposed 


cases:  in  chancery. 

dupiMed  of,  as  executrix,  or,  under  the  Statute  of  Dis- 
tr3Mitioiis.(87).    . 

The  « ScUcitor  General  and  ]!ifr.  Trower^  -  for  the 
Plaintiffs. 
1st,  The  widow  of  the  testator  under  the  bequest  to 
hex  of  the  SOO/.  a  year,  can  take  only  an  faiterest  by 
way  of  annuity  for  life.  If  the  testator  had  intended  to 
gif e  her  capital  stock,  he  would  not  have  expressed  his 
purpose  in  this  way.  ■  .    .» 

2dly,  The  bequest  to  the  testator's  son  gives  him 
expressly  an  interest  for  life;  and,  whatever  inten- 
tion may  be  inferred  in  favour. of  his  children,  the 
only  event,  in  which  the  intention  is  expressed,  is  his 
death  without  issue,  ^he .  construction  of  tl|ose  words' 
in  this  context' must! be.  restrained  to  issue  living. at. his 
death :  part  of  the  fund  being  given  to  his  widow,-  if 
living  at  the  time  of .  his.  deceftse ;  immediately  upon 
wludi  event  therefore  it  was.  to  gq  over.  In  siich  a 
case  the  -  interest !  for  life,  expressly  given,^  cannot  be 
edarged  by.  implication  .  to  ao  interest  analogous  to  an 
estate  tail:  the  event  intended  being  . clearly  not  an 
indefinite  dying  without  issue,  but  dying  without  issue 
living  at  the  time  of  the  death.  -  In  the  case  of  land  an 
estate  tail  could  not  be  raised  by  implication  from  su^ 
words. 

The  third  question  is,  whether  a  trust  arises  for  the 
next  of  kin  as  to  the  residue ;  which  cannot  pass  to  the 
testator's  wife  under  the  general  description  of  effects; 
which  must  be. considered  restrained  to  articles  eyutdem 
g^n^r^  and,  not  comprising  thejwhole  personal  estate.  Of 
the  executors  two  have  unequal  legacies:  the  third  has 

no 


41 


1  » 


1840. 


EAWLmas 


(87)  SUt.22.&  23  €%.II^  c.  10. 


41 


CASES  IN  CHANCERY. 


ime. 


nd  legacy.  It  is  Qowclear,  ufohBowierv.HwUer{S8% 
that  executors^  having  unequal  legacies^  are  not  trua^ 
tees  for  the  next  of  kin.  But  independent  of  that^  a  de- 
cisive circumstance,  appears  in  the  bequest  to  the  son ; 
''the  remaining  part  to  return  to  my  family;"  indi-* 
oitaig  a  clea]^  understanding,  thM  his  family  would  be 
entitled  to  aU,  Which  he  had  not  before  disposed  of. 
Any  indication,  that  the  ejcecutors  are  not  to  take  the 
residue  beneficiaUy,  will  make  them  trustees^  and  slight 
circumstances  are  now  •  sufficient.  The  inference  from 
that  direction  is  irresistible ;  as  Danvers  certainly  was 
piot  one  of  the  family. 


Mr.  Richards  and  Mn  Spranger,  for  the  Defendant 
Mklgley  John  Jennings,  the  ^on  of  the  testator,  upon 
the  first  point  concurred  with  tAe  Plaintifis ;  and  ob- 
served, that  the  second  question,  whether  the  son  took 
a  vested,  absolute^  interest  in  the  specific  bequest  of 
India  and  Bank  Stock,  upon  the  general  intention,  the 
Bmitation  over  being  too  remote,  that  it  should  not  fiiH 
into  the  residue,  if  he  should  leave  issue,  was  not  ripe 
for  determination ;  as  there  w^  no  party  to  maintain  the 
interest  of  the  issue. 


3dly,  The  executors  are  clearly  not  excluded  by  un- 
equal legacies ;  and  there  is  no  expresabn  in  the  Will 
necessarily  taking  away  what  is  cast  upon  them  by  Law, 
and  marking  an  intention,  that  they  were  to  be  trus- 
tees. The  inference  &om  these  words,  ''  and  the  re- 
V  maining  part  to  tetam  to  my  famOy,''  is  too  refined. 
They  cannot  ascertain,  whom  be  meant  to  describe ;  nor, 
to  what  time  the  description  referred ;  whether  persons 
Ihdng  at  the  testator's  deatli,  or  at  the  period  of  distri^ 
b^tif»j  tr^reintendedt 

Mr, 


(9P)  ;  fro.  €.(7.320. 
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r  ib.Raiikby,  for  the  Defendant  Alice  Jemdngs,  the 
widow  of  Ae  testatoif,  contended,  that  she  was  entitled 
to  have  so  mtidi  ciq^tal  stock  as  will  produce  £002^  a 
^ear:  dbat  dispositiob  bebg  coupled  with  the  bequest 
pf  the  household  furniture,  and  the  general  disposi- 
tion of  his  effects;  as  to  which  it  was  not  ^gued,.  thai 
}ux  interest  could  be  restrained  to  her  life*  In  this 
WjD,  whene  an  interest  for  life  only  is  intended,  it  i$ 
plainlj  eacpressed.  In  Cop^e  v.Pa89et{89)  the  wordu 
^'  for  he^r  entire  use,"  were  considered  as  passing  the 
irhole  fund,  not  an  interest  for  life  only^  Hogcmy^ 
Jackson  {90)  is  another  instance  of  the  efiect  of  general 
words  to  pass  the  whole  hiterest.  The  intention  of  in* 
testacy  cannot  be  presumed* 


Y80a 


Rawukgs 


Sdljr,  The  effect  of  these  very  genera)  words,  unre* 
strained,  is  a  complete  iresiduary  bequest  to  the  wifie* 
These  genertd  words  cannot  be  restruned  to  articles 
ejusdem  gefieru  :  all  the  cdses  of  that  sort  turning  upon 
loddity.  In  Woolcom  v.  Wookmn  (91 ),  and  WUde  v. 
'HoUsgmeyer{9Z)^  there  was  an  express  bequest  of  the 
residue.  In  €ook  v.  Oakley  {9S)  the  reason  is,  that  the 
testator,  being  at  seai  did  not  know,  that  he  had  that 
leasehold  estate.    In  TimetoeU  v.  Perkim  (94 )  there  are 

« 

icestraining  words.    A  debt  by  bqnd  has  been  held  to  pass 
by  a  bequest  of  all  his  good&(95). 


The  SoUciicr  General,  in  Reply* 
'    The  bequest  of  the  stock  to  the  wife  is  amete^ues- 
tion  of  construction ;  and  cannot  ttipunt  to  more  than 

an  interest  for  life.     That  is  not  given  fai  the  same 

«...  .     •  1  *• 

.way 


•  .  •  i 


(80)  Ant^,Vol.III,  165. 

(00)  Cawp.  200. 

(01)  8P.IW«..1U. 

(02)  Ante,  Vol.  V,  «ll. 
See  ante.  Porter  y.  Toumayf 


Vol  III,  311,  und  the  note, 
314. 

(03)  iP.Witl.  302. 

(04)  2  Atk.  102. 

(05)  Anon.  I  P.  WiU.  267. 
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way  as  the  furniture.  The  testator  has  not  given  a 
capital  to  produce  that  fund ;  as  he  has  given  the  ai> 
tual  furniture; .  not  the  use  of  it  merely.  If  it  had 
been  expressed  in  thatway,  the  bequests  would  have 
had  a  resemblance:  but  then  the  argument  would  have 
been,  that  she  was  not  to  have  the  ftomiture  absolutely. 
The  obvious  way  of  ^ing  capital  stock  was  to  give 
it  expressly^  not  in  this  way.  It  is  true,  a  devise  of 
rents  and  prolKts  has  the  effect  of  a  devise  of  the  es^ 
tate :  but  then  the  analogy  to  real  estate  must  be  piur- 
sued  throughout. 

It  is  not  disputed,  that  the  word  'f  effects "  will  pass 
all  the  personal  estate ;  if  the  general  sense  of  that  word 
is  not  restrained ;  as  it  may  be  certainly.  That  word 
however  is  not  the  most  natural  and  prpper,  according  to 
the  legal  sense,  to  express  all  the  personal  estate.  The 
words  .'*  goods  and  chattels'*  are  much  mpre  proper. 
In  general,  a  man  speaking  of  his  **  effepts "  means, 
not  debts  due  to. him,  choses  in  action,  but  yisible,  tai^r 
^ble,  property. .  This  word  is  not  only  combined  with 
the  bequest  of  household  furniture,,  but  }a  followed*  by 
dispositions,  inconsistent  with  th^  intention  to  pass  all 
the  property  in  th^t  gepiSTsl  Y^s^y^  ^is  is  not  giyen  a^ 
a  residuary  disposition.  T}^e  supposition  is,  that,,  the 
Will  setting  out  in  this  way,  the .  testator  in  the  fir^^t 
instance  gives  the  whole :  no  residue  being  left  to  an* 
swer  the  several  specific  dispositions  that  follow.  Upon 
this  construction,  every  thing  being  given  to  his  i^ife, 
what  could  he  mean  by  the  direction,  that  pa^  should 
return  to  his  f'fiimilyr  |Iayipg  two  children,  he  coul^ 
^t  by  that  word  mean  his  wife  alone. 


As  to  the. claim  of  the  executors,  though  unequal 
legacies  will  not  make  them  trustees,  they  must  be  so 
upon  the  plain .  intention,  that  the  property  should  go 

to 
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to  hufiunQy,  and  not  to  his  executors.  He  conceifed, 
that  it  was  not  necessary  to  express  his  intention  as*  to 
what  was  not  particularly  disposed  of;  as  without  that 
it  would  return  to  his  family;  and  upon  that  alone 
the  Court  will  make  « the  inference  against  the  exe- 
aitorsi 
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1800. 


Rawli^os 

JfiMNlKOS. 


The  MAMfift  of  the  Rolls  (96); 
This  Will  is  very  obscure.     The  first  question,  thkt 

arises  upon  it|  is,  whether  the  testator's  wife  takes  only 

•  ■« 

an  annuity  of  200/.  for  her  life,  or  so  much  capital 
Stock  as  will  produce  900/.  a-yciar.  The  description  of 
the  subject  of  this  bequest>  *'  part  of  the  monies  I  now 
''  have  in  Bank  Security^"  is  the  correct  mode  of  giving 
the  absolute  property  in  Stock;  for  strictly  the  Proprie* 
tor  of  Stock  has  an  annuity  only,  and  no  capital.  It  is 
impossible  to  satisfy  the  words  of  this  bequest  without 
giving  the  wife  the  absolute  interest  in  something,  which 
the  testator  had  in  Bank  Annuities.  The  words  *'  en** 
5'tirely  for  her  own  use  and  disposal,**  are  niaterial. 
The  word  "  disposal"  seems  to  be  intended  to  confer  a 
power  of  disposition  after  her  death:  but, 'the Will  be- 
•mg  in  general  incorrect,  it  might  be  improper  to  lay  too 
-mnch  stress  upon  any  expression,  as  being  used  in  the 
accurate  sense;  if  there  were  any  words,  having  an 
opposite  tendency. 


Jul^  S9M. 


.  It  was  arguedi  that,  where  the  testator  meant  to  give 
an  interest  for  life  only,' he  has  done  so  in  the  plainest 
terms;  using  the  words,  as  in  the  bequest  of  the  An- 
nuity to  his  daughter,  **  during  her  natural  life.*'  This 
cUfference  of  disposition   is  a  circumstance,  whence  a 

di£ference 


(90)  The  jadgment  ex  rebiione. 
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dttferenee  aS  intoition  may  be  colkk^tedL  The  tekiA^ 
tor's  wife  also  was  to  take  absolutely  ike  fiimitnre  and 
the  efieots^  which  isure  coupled  with  that,  and  given  to  her 
in  the  same  clause.  All  this  is  in  &trottr  of  the  wi^ 
dow ;  who  is  therefore  entitled  to  the  absolute  interest 
in  so  much  Capital  Stock  as  will  produce  to  her  SOOk 
«-year(97). 

The  second  question  arises  upon  the  widow's  claim 
of  the  whole  residue  of  the  personal  estate,  as  passing 
to  her  under  the  general  word  ^*  efiects*'^  That  chim 
cannot  be  sustiuned*  Part  of  his  property  being  partir 
cularly  gtyen  to  her  afterwardsi  the  word  "  effects'^ 
must  receive  a  more  limited  interpretation;  and  must 
be  confined  to  articles  e/usdem  gemns  with  those  sped-  . 
fied  in  the  preceding  part  of  the  sentence :  viz.  house- 
hold furniture  (98  )• 

The  next  question  is,  what  is  to  become  of  the  re- 
mdue;  which  is  not  in  tenns  disposed  of.  To  one  of 
the  three  executors,  the  testator  has  not  given  any  le- 
gacy. But  that  executor  disclaims.  The  other  two, 
the  wife  and  son,  have  unequal  legacies.  They  are 
therefore  not  excluded  by  legacies ;  and  are  entitled  by 
their  legal  right,  as  executors,  unless  there  is  some- 
thing in  the  Will  to  raise  a  tnist(99).  The  words  after 
the  bequest  of  500/.  to  the  son's  wifci  *^  Uie  remainh 
''  ing  part  to  return  to  my  family*'  were  much  relied 
on.  It  is  not  easy  to  say,  what  he  meant  by  the  word 
<<  family.**  Supposing,  he  meant  his  next  of  kin,  this 
relates  only  tp  the  Stock  given  to  his  son;  and  does  not 
shew  an  intention  with  reference  to  any  part  of  his  pro- 
perty. 


'  (97)  Adamton  v.  Armiiage, 
post,  VoL  XIX,  416.  Coop. 
283.  * 

(98)  Post,  HMam  v.  fihe- 
torn,  Campbell  y.  Preseait,  Vol. 
XV,  319,  600.      Porter  v. 


Taumay,  ante.  III,  311 ;  and 
the  note,  314. 

(99)  See  Griffiths  v.  Hamil- 
IM,  ants.  Tot  XII,  298 ;  and 
the  references  in  the  note, 
I,  362,  Noune  v.  Finch. 
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perty,  except   that   specific   residue.    The  widow  and         1800. 

son  dierefore  must  take  the  general  residue  beneficially;     j^  ""^^ 

It  is  unnecessary  at  present  to  determine^  as  tp  the  funds  i^. 

bequeathed  to  the  son,  what  b  to  become  of  them  in  the     JaNJiiVQi. 

event  of  his  deatbi  leaving,  or  not  leaving,  issue.    If 

be  shall  leave  issue,  the  question  will  arise,  whether  he 

might  not  dispose  of  them;   or,  whether  his  issue  will 

be  entitled  to  them.    If  he  shall  not  leave  issue,  they 

are   given  over.    Declare  the  son  entitled  during  his 

life;   with   liberty  upon  his  death   for  any  parly,  whQ 

is  interested,  to  apply. 


1806. 
Lady  ORSIOND  p.  HUTCHINSON.  J^fy  28M, 

29M,  ^Oih. 

npHE  bin  in  this  cause  was  filed  by  an  heir  at  law'.    Account 

seeking  relief  against  the  Defendant  pn  different  against  a  con^ 
grounds:    1st,   that  as  Steward    of  Lord   W.   he    had  fidenlial  agent, 
been  in  possession  of  considerable  estates,  without  ren-  *"  possession 
dering  any  accoimt   since    1780;    though    called    upon    . 
by  his  principal;  who  resided  mIreUmd:  2dly,  as  to  a  without  irivinir 
lease  for  21  years,  granted  to  Lodge:  3dly,  as  to  a  lease  any  account 
in  reversion  of   the  same   premises  for  21  years  froni  to  his  prin- 
the  expiration  of  Lodge*s  term,  obtained  by  the  Defen-  cipal,  residing 

dant;  that  the  leases  may  be  set  aside,  and  that  the  De-  ***  h-elamd; 

•       •      • 

fendant  may  account,  and  be  charged  with  an  occupa^  f  °    ***  mqoiry 

don  rent.    The  lease  to  Lodge  was  not  produced ;  but  ^  , 

,      _  ®  cnmstances  of 

by  the  admissions   in  the  answers  it  appeared  to  have  « lease  irranted 
been  granted  upon  the  proposal  q{ Lodge,  to  pay  a  cleap  under  his  di- 
rent  of  900/.  a*year;   the   tenant   giving   security  for  rection,  and 

th^  in  which  he 
took  an  in- 
terest. 
Where  the  Answer  to  a  bill  for  discovery  only  is  used  as  evidence, 
the  whole  mast  be  read. 

Where  relief  is  prayed,  and'  the  Answer  repl^^  to,  the  Plaintiff, 
reading  admissions,  most  proceed  to  the  completion  of  the  immediate 
subject,  to  which  the  Defendant  is  answering;  according  to  the  coarse 
of  evidence  at  law :  bat  this  does  not  apply  to  distinct  matter. 
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the  rent;  and  proposing  an  extensive  plan  of  imprOiF&' 
ment;  erecting  bams^  and  other  buildmgSy  fencing  the 
woods,  &c.  The  Defendant,  soon  after  Lodge  became 
tenant,  acted  as  agent  to  him;,  and.  took  an  under- 
lease from  him  6f  part  of  the  premises.  The^  rever- 
nonary  lease  was  obtained  by  the  Defendant' at  a  trifling 
mcrease  of  rent;  and  contained  only  the  ordinary  cove- 
nants* The  Defendant  admitted^  that  he  was  the  confi- 
dential agent  and  adviser  of  Lord  W.  with  reference  to 
his  property. 


The  Solicitor  General^  Mr.  BichardSf  and  Mr.  FT/it- 
shaWi  for  the  Plaintiffl 
Upon  the  question  of  interest,  at  least  an  inquiry 
must  be  directed.  Lord  Eldon  in  Lord  Chedworth  v.  £c/- 
wards(lQQ)  states,  as  one  important  question,  whether 
a  steward  under  such  circumstances  ought  not  to  pay 
interest;  observing,  that  in  the  only  case  between  a 
person  of  great  property  and  his  Steward,  Lord  Salis* 
bury  V.  Wilkinson  ( 1 ),  Lord  Thurhw  held,  that  the  De- 
fendant could  not  be  liable  to  interest  under  the.  cir- 
cumstances, that  he  had  by  the  dedire  of  his  principal 
kept  the  money  in  his  hands ;  for  which  he  was  to  be 
responsible  from  time  to  time,  and  duly  account.  It 
cannot  be  supposed,  that  this  Defendant,  aii  attorney, 
did  not  make  interest;  and  even  if  he  kept  the  money 
at  his  banker's,  that  will  not  excuse  him  (S). 

This  is  to  be  considered  as  a  transaction  between 
trustee  and  Cestui  que  Trust;  which  may  take  place; 
provided  the  latter  has  the  benefit  of  that  protection, 
which  the  trustee  is  bound  to  give   him;   and  is  fully 

apprised 


(100)  Ante,  Vol.  VIII,  46. 
(1)  Stated  ante,  Vol.  Vlir, 


48. 


(2)  Ante,  Eg  parte  Hit- 
Kard,Vo\.  1, 89 ;  and  the  note, 
page  90. 
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apprised  of  all  the  circumstances  ( 3 ).    The  pri&cipal.  is  1806. 

disamied  by  the  knowledge  and  skill  of  the  steward.  .t^^ 

The  suspicion,  that  arises  from  the  relative  .situation  of  Ormon]> 


these  parties^,  is  confirmed  in  this*  instance  by'  the  resi^  v. 

dence  of  the  principal  at  a  considerable  distance  in  an?-  -"^^TCHiNSOit. 

odier  country.    The  Defendant  admits,    that  the  most 

unlindted  confidence  was  placed  in  him;   that  he  was 

the  cottBdenotial  agent  and  adviser  of  his  principal  with 

reference  to  his  property;  liaVing  the  uncontrolled  do^ 

minion  over  those  estates;    as  if  he  was  the  absolute 

owner;   dealing  with,  the  property  as  his  own,  without 

oommunicatibn  with:  his  prmcipal.    A  steward  is  to  aH 

intents  and  purposes  a  trustee  in  the  contemplation^ 

this  Court;    and  every  rule/  prevailing  between  this* 

tee  and  Cestui  que  frtuij  is  applicable  to  the  case  of 

principal  and  steward  :    Beaumont  v.  BouUhee  (4) ;  in 

winch  Lord /iof#/^*8' decree  was  reheard,  and  affirmed 

byLord£Moii.    The  case  of  theAttorhey,  Gibstm  v. 

Jeyes{&)  rests  upon  principles   perfectly  analogous  to 

tins.    A  steward  and  confidential  adviser  cannot  be  in 

a  better  situation. 


An  important  branch  of  this  case  is  Ae  reversionary 
lease.  That  is  against  all  policy.  It  contains  no  co- 
venant for  improvement;  not  even  a  covenant,  that  a 
valuable  house  shall  be  kept  in  repair.  '  It  has  only 
the, common  covenants,  that  are  in  ^e 'most  ordinary 
lease.  What  is  the  compensation  at  the  expiration  of 
forty  years  for  the  extravagant  act  of  granting  a  rever- 
sionary lease  of  this  nature?  While  the  value  of  all  the 
rest  of  the  estate  has  increased  in  a  triple  proportion,  that 

part^ 

(8)  See  ante,  CoUt  v.  Tre-  Lord  Hardwicke    v.  Verjum, 

€Mick,  Vol.  IX,  234.    Morse  IV,  41 1,  and  the  note,  418. 

V.  Royal,  Xil,  856,  and  the  (6)   Ante,  Vol.  VX,  207; 

references  in  the  note,  372^  see  the  notes,  280.    II,  204» 

(4)   Ante,   Vol.  V,    486.  Newmm  r.  Payne. 
VII,  699.    XI,  358.      See 

Vou  xm.  D 
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part,  which  was  in  the  Defendant's  owH  occupation,  te- 
.^  mains  just  as  it  wad  3D  years  ago,  kt  now  at  ono^ihird 

Obmono      ^^  ^  value.    Is  a  nobkman,  with  great  landed  propertyf 
••  setting  his  name  to  a  lease,   presented  to  him  by  his 

HiNsoK,  gi^^n^^  fQ  ijg  considered  as  bound  by  every  fact,  stated 
in  that  lease?  Can  such  a  person  be  supposed  to  read 
every  lease,  presented  to  him  for  execution  2  If  the 
transaction  was  recent,  there  could  be  no  hentation  as 
to  the  proper  decision.  The  only  difficulty  is  from  the 
length  of  time  $  which  has  effect  either  by  some  analogy 
to  the  Statute  of  Limitations;  or,  as  the  Def<^ndant« 
Bubmitting  to  account,  would  be  in  a  situation,  in  whidi 
lie  ought  not  to  be  placed  by  the  laches  of  the  party, 
calling  for  the  account*  There  are  many  cases  of  that 
liature:  but  no  sudi  inconvenience  occurs  in  this  in« 
ataiice*  There  cannot  be  any  vouchers.  The  question 
is  merely,  whether  this  person  shall  pay  more  or  less 
rent;  and  in  the  account  he  will  have  the  benefit  of 
all  substantial  improvements*  The  decree  must  there* 
lore  be  made  for  an  inquiry,  with  the  usual  direction, 
that  the  Master  shall  be  at  liberty  to  state  any  thing  spe** 
cial,  that  shall  come  out  in  the  course  of  the  inquiry; 
and  shall  appear  material. 

The  ol^edion  taken  to  the  use,  that  has  been  made 
of  the  Defendant's  answer,  cannot  be  supported.  With 
the  single  exception  of  the  rule,  that  a  decree  cannot 
be  obtained  upon  the  evidence  of  one  witness  against 
the  positive  averment  of  the  Answer  (6),  the  rules  of 
ei^ence  in  Equity  and  at  Law  are  not  different.  Here, 
'  as  wefl  as  at  Law,  if  any  instrument  is  nsied  as  evidence 
agtu^t  a  party,  the  whole  of  it  must  be  taken.    But 

when 

(6)  As  to  that  nde,  with  D&mU,  Vol  IX,  275,  and 
its  qiialifications;  see  ante,  the  references  in  the  notes. 
The  Eoit  tuKa  Ompaty  v.     VI,  177.    II,  244. 
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when  passages  are  read  from  an  answer;  which  is  re-         1806* 
pfied  tOy  it  is  not  produced  *  as  evidence  agunst   the  i^dv 

Defendant:  but  passages  are  read  to  shew,  what  he  has      Ormoics 
admitted;   as  to  which  therefore   it  is  unnecessary  to  v. 

produce  evidence:  as  to  the  rest  the  Plaintiff,  having      '^'^**^ 
replied  to  the  answer,  puts  him  upon  proof.    Upon  a 
bin  for  discovery  only,  the  answer  being  produced  as 
evidence,  the  whole  of  it  must  be  read:    not  a  part 
only. 

The  Aiiomey^General  and  Mr,  Healdy  for  the  Defen>» 
dant. 


The  Lord  Chancellor. 

The  principle,   upon  which  this  Court  acts,    giving 

tfie  relief  in  these  cases,  is  pkhi ;  and,  I  think,  not 

new.     The  jurisdiction  is  most  beneficial,    proceeding 

principally  Upon  those    confideritial   situations   in   Bfe; 

in  tespect  of  which  this  Court  assumes  a  guardiaoship 

over  mankind:  where  a  breach  of  confidence  has  been 

committed :  advantage  taken  of  men,  unguarded,  in  par* 

ticular  situations,  arid  under  circumstances,   Such,  that 

the  C<mrt8  of  Law,  though  firand,  according  to  the  or* 

dinary  understanding  of  the  term,  is  equally  the  subject 

of  iheir  jurisdiction,  cannot  ^ve  an  adequate  reniedy: 

a  Court  of  Equity,  for  instance,  prohibiting  a  party  firom 

taking  advantage  of  an  instrument  obtained  under  suck 

circumstances ;  which  a  Court  of  Law  has  not  the  means 

of  avoiding.    In  the  case  of  BeaumarU  v»  BauliBee  {7), 

which  resembles  this.   Lord  Rosilyn   and  Lord  EUkm 

have  not  lud  down  any  new  principle.    Every  case  of 

tihis  kiud  must  stand  upon  its  own  drcumstances ;  and 

the  Court  will  try  the  application. 


The 


(7)  Ante,  Vol.  V,  485.   VII,  689.    XI,  85B. 

D2 


■  \ 
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I8O64  Thfe  case  of  WeUes  v.  Middleion  ( 8 )  had  no  ingredient 

^TTjL         of  fraud :  but  the  deed  was  an  instrument/  which  the 

Ormond       policy  of  the  Law  would  not  sustain,  and  it  was  neces* 

V*  sary  to  set  aside  upon  the  relation  of  the  parties ;  the 

Hutchinson.  ^^.^^^  ^^  ^j^-^j^  .^^  ^^^^  ^j^^  ^^^^  ^^  ^^^  sufficient  evi- 
ct ed    f    'ft    dence,  that  one  party  had  given  the  other  the  benefit  of 
by  a  Client  to   ^  ^^^^  knowledgCi  which  from  the  situation,  in  which 
his  Attorney,    ^^  stood,  he  ought  to  have  supplied :  the  Court  taking 

different  views  of  contracts  between  such  parties  aiid 
between  strangers.  The  Defendants  in  that  case  were, 
the  attornies,  and-  relations,  of  the  ancestor  of  the 
Plaintiffs;  who  were  the  heirs  at  law.  The  question 
was,  whether  notwithstanding  all  that  advantage  had 
been  communicated,  a  deed  of  gifl  to  an  attorney  could 
stand.  The  evidence  was,  that  Wilcox,  the  ancestor, 
was  of  sufficient  understanding  to  make  the  deed ;  that 
he  made  it  knowing  the  contents ;  that  it  was  delibe- 
rately read  over  to  him;  attested  by  respectable  wit- 
nesses; and  that  he  frequently  afterwards  recognized; 
aind  admitted  it.  The  Defendants  had  not  done  any 
thing  immoral  Or  dishonest:  but  the  principle  of  that 
decision  was  the  policy  of  the  Law;  founded  upon  the 
safety  apd  convenience  of  mankind :  a  shield  against 
advantage  taken  by  persond  in  situations  of  confidence, 
preventing  acts  of  bounty,  which  in  other  situationa 
might  have  effect:  but  the  deed  being  taken,  while  the 
character  of  attorney  to  the  grantor  remained,  could  * 
not  be  permitted  to  stand  without  striking  at  the  root 
of  the  principle* 

Belief  against       The  case  of  Pierse  y.  Waring  {9)  is  another  author 

a  deed  of  gift    rfty  in   the  partictilar  instance  of  a  guardian.     There 

byaWardjost  ^^^,^ 

of  age  to  his 

Guardiao,  ( 8 )    SUted    by  the  Lord  648.    SUttd  from  the  Regis- 

Ckanceliifr  from  a  MS.  note,  ter  Book.    1  P.  Will.    118, 

See    ante.  Vol.  XII,    872,  Mr.  Cne^s  note.    See  Batch 

Mane  v.  fidyo/,  tod  the  note.  r.  Hatch,  atite.  Vol,  IX,  292. 

(9)  Cited  1  Fei.  380.  2Vet*  : 
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would  b^L  no  bounds   to  the  crushing  powet  of  attor-  1806L 

Dies  and  persons    having   confidential    communication,  ^T' 

when  ^o  oAer  person  is  present.^  That  case  did  not      Ormokd 
turn  upon  advantage  taken  in  the  particular  instance,  v. 

Biit  upon  Ae  general  rule,   that  thie  transaction  should  Hutchinson. 
not  tekt  effect. 

•  ■ 

As  to  the  rules  of  evidence,  an  important  consideniF 
tion  arises.    It  is  incumbent  upon  the  Court,  entering 
into  £icts  after  a  great  lapse  of  time,  to  have  an  inquiry. 
This  Defendant  admits,  that  from  the  year  1780  he  was 
in  possession,    as  Steward,    of  valuable    estates:'  the. 
owner  living  ia  Ireland;  and  not  one  account  has  been 
rendered,  though  called  for.     My  opinion  is,  that  it  is     Steward 
not  necessary  to  call  from  an  account  from  a  Steward^  bownd  to  ac- 
His  duty  reqwres  him  to  render  accounts  periodically;  ®®"°*  periodi- 

and,  if  fit>m  negligence,  or  any  other  cause,  he  fails  in      ^^\,   ,   ^ 

not  calied  pup 

that,  he  cannot  make  the  obscurity,  occasioned  by  that 
omia8ion>  a  cover  to  him.  It  is  therefore  properly  ad- 
mitted, that  the  Defendant  must  account.  If,  wheni 
called  upon  to  account  for  such  a  length  of  time,  he  suf- 
fers any  inco^ivenience  from  the  destruction  of  vouchers, 
the  fisiuk  is  his  own.  If  he  had 'duly  accounted,  he 
would -not  have  been  exposed  to  that  inconvenience; 
which,  considerable  as  it  may  be,  cannot  be  represented 
as  the  effect  of  any  new  principle,  impodng  the  proof 
upon  him. 

-  As  to  the  answer,  I  agree  to  what  has  been  stated  by 
ihe  Solit^ar^Generalk  When  the  bill  is  for  discovery 
only,  and  the ;  answer  is  read  for  that  purpose,  you 
^readthe  whole  (10).  But  when  relief  is  prayed,  and 
the  Plaintiff  replies  to  the  answer,  .putting  the  whole  in 
issue,  he  cannot,  reading  the  answer  as  to  the  con- 
tract and  the  coni^ideration,  stop  at  the  end  of  a  sen- 
iedoe^  but  must  proceed  to  the  completion  pf  the  in)- 

mediate 
<10)  Post,  Vol.  XVI,  302, 
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1808.         mediate  subject,  to  which  the  Defendant  is  answering; 

^I^T  aa    at   kw  a  witness  cannot  be    ^topped,  where  the 

Ormond      P^ty}  -wishing  to  elicit  from  him  particular  factsj  finds 

V*  it  eonv^ent  to   stop  him ;    but  must  be  allowed    to 

Hutchinson.  ^^^  ^j^^  particular  subject;  md  to  proceed  to  state 

any  thing  with  reference  to  It.  Otherwise  the  party 
might  obtain  an  advantage^  stopping  the  evidence  just 
at  the  qualification.  But  that  does  not  apply  to  dbtinct 
matter.   . 

* 

As. to  setting  aside  this  lease,  the  case  is  not  ripe 
for  that:  neither  can  the  bill  as  to  that  be  dismissed. 
Those  parts  of  the  answer,  which  the  Plaintiff  is 
obUged  to  read,  to  make  out  the  case,  though  not  to 
be  taken  as  true,  are  a  sufficient  ground  for  inquiry, 
^th  a  view  to  throw  some  new  light  upon  the  subject. 
Hie  Defendant  says,  that,  though  it  is  true.  Lodge  took 
a  lease,  he  applied,  not  to  him,  but  to  Lord  fV.  ^ 
who  desired  the  Steward  to  prepare  a  lease.  It.  is 
singular,  that  the  Defendant  dioidd  become  an  under- 
lessee  from  Lodge;  taking  part  of  it ;  stating  also  a 
promise  to  him,  not  specifying,  whether  verbally,  or  in 
writing,  that,  if  h^  would  lay  out  money,  he  should 
have  a  reversionary  lease  upon  that  lease  for  500  acres^ 
and  at  the  same  rent  in  substance ;  for  the  difference 
is  nothing.  The  Defendant  goes  fardier  ;  stating,  that 
Lord  FF.,  so  far  from  being  ignorant  upon  the  sub- 
ject, went  and  looked  at  it  in  the  presence  of  two 
persons,  a  clergyman  and  a  farmer.  The  Defendant 
cannot  object  to  farther  inquiry;  particularly  as  the 
qase  must  go  to  an  inquiry,  the  effect  of  his  own  de- 
fault and  negligence;  makmg  an  account  firom  the 
year  1780  necessary. 

The  proposal  of  Lodge  for  a  lease  for  SI  years  refers 
to  seyer^  important  particulars;  offering  security  for 

the 


CASES  IN  CHANCERY.  &5 

» 

ike  rent ;  proposing  «a  extensive  plan  of  improvementj         180e» 
with  judicious  fencin^g;,  (which   is  very  material,  where         ^T^ 
there  is  wood),  on  condition  of  ai^  abatement  of  rent;      ORMcniD 
Holding  out,  that  in  24f  years  the  estate  would  be  doublM  v* 

in  vahie.  What  is  the  duty  of  a  steward,  to  whom  Hutchinson^ 
die  landlord  sends  such  a  proposal?  Is  he  not,  having 
die  ezectttion  committed  to  him,  especially  where  he 
mixes  himself  in  the  transaction,  bound  to  take  care» 
that  covenants  shall  be  inserted  in  the  lease,  to  se- 
izure the  benefits  the  landlord  has  a  right  to  expect? 
The  CouiA  must  look  at  that  lease:  if  it  b  to  be  found: 
if  not,  the  Defendant  must  be  examined  upon  interro- 
gatories, as  to  the  covenants  contained  in.it;  and. whe- 
ther the  landlord  had  the  benefit  of  them.  Another 
subject  of  inquiry  is,  that  the  instant  the  lease  was 
jgtanted  he  became  agent  to  Lodge.  If  the  improve- 
ment was  to  be  by  liodge*n  money,  he  must  account  for 
it :  if  by  the  skill  of  the  Defendant,  that  was  the  skill 
of  an  agent,  due  to  his  principal,  for  his  benefit,  not 
fiir  the  benefit  of  the  agent  him3elf,  engaged  in  a  joint 
eoncem  with  the  tenant. 

Therefore  direct  an  inquiry  as  to  the  lease  to  Lodge, 
the  rent  reserved,  and  the  covenants  contained  in  it: 
what  the  lands  let  for,  and  the  value  of  them,  to  be 
lety  when  Lodge  became  tenant;  whether  any,  and  what, 
improvements  were  made  by  Lodge  or  the  Defendant, 
in  pursuance  of  such  covenants,  if  any:  the  Master  to 
be  at  liberty  to  state  any  special  circumstances  to  the 
Courtdl). 

(11)  This  Decree  was  reheard,  post,  VoL  XVI,  94,  as  to 
the  inquiries  directed ;  which  were  in  some  degree  varied/ 
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^®^'  SHELLEY  V.   — — 

Upon  a  ques-      k  MOTION  was  made  by  the  Plaintiff,  that  several 
tion  of  legiti-^  witnesses   should  be  examined  de  bene  esse  under 

macy,    epend-  ^^  following  circumstances^  suggested  by:  the  bill,  and 

,  .  ^  ^  ,.  supported  by  isiffidavit.  The  Plaintiff  claimed  in  the 
tinct  circam-  ^^^^^  o^  ^^  death  of  a  woman  without  issue;  suggest* 
stances,  in  the  ing,  that  she  has  no  issue;  having  left  town  without  any 
knowledge  of  appearance  of  pregnancy ;  or,  if  she  had  a  child,  that 
different  indi-  it  was  not  legitimate :  her  husband  during  the  whole 
vidaals,  and     time,  while  she  was  in  London,  having  been  in  Sussex. 

®.  ®  "*"*»  The  Plaintiff  proposed  to .  examine  the  witnesses  re- 
^  ,  ^  spectively  to  several  distinct  circOmStappes,  estabUshing 
an  examination  ^^^  ^^^*  ^®  affidavit  represeHl^g  ^t)ie  several  cir- 
de  bene  esse  cumstances,  material  to  the.  Plaintiff's  case,  as  resting 
woold  have  solely  in  the  knowledge  of  those  individCials  respectively, 
been  granted;  An  infant  was  made  Defendant,  as  claiming  to  be  a  le- 
tnongh  not  gitimate  child.  An  appearance  was  put  in;,  but  no  an- 
-  rt,  ^'"^  swer;  after  two  cnrders  for  time ;  and  an  attachment ;  and 
oases    v'  it  was  suggested,  that  the  Defendant  was  conveyed  out 

witnesses  of  ^^  *«  ^*y- 

Ibe^eof  70, 

or  quitting  the  :       The  Solicitor.  Oeneral,  Mr.  lUehards^  and  Mr.  Whi^ 

kingdom,  or  a         .  ,  ^haw,  in  support  df  the  Motion. 

fapt  depending      Generally,    there  are  but  three  cases,  in  which  the 

^  ^      examination  de  bene  esse  is  ^ranted:  ist,  where  the  wit- 
ivitness.  .       ® 

nesses  are  of  such  an  age,  that  there  is  probability  of 

.  •  ^,  •  death,  before  the  cause  can  be  heard;  which  age  is 
to  nave  the  m-        .  '  »      r-         o 

fant  brongljt  ^^^"^°  *^  ^®  ''P  years :  2dly,  Where  they  are  abortly  to 
into  Court  and  9^^  ^^  kingdom;  Sdly,  Where  the  &ct  depends  upon 
the  Six  Clerk  ^^  examination  of  a  sii^le  witness.  In  the  two  last 
assigned  as  cases  the  examination  de  bene  esse  b  permitted  without 
guardian  to  regard  to  age.  The  cases  of  Shirley  v.  Earl  Ferrers  (12), 
P^^  ^  •*"  «»-  Pearson 


swer,  was 
fMlppted. 


(12)    3  P.  Wm.  77.    See  ante,  Vol.  VI,  254;    and  the 
OOtOi  2$9. 
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Pearson  V.  Ward  (13),   and  Lord  Dursley  v.  FHxhard-         1866. 
inge BerJceley {\4i\  are  authorities  for  such  a  bfll.    The      ShelleY 
distinction. of ^  this  case,  which  is  much  stronger  than  v. 

those,  is,  that  this  is  an  application  to  examine  several  • 
persons  to  a  long  chain  of  distinct  circumstances,  which 
are  necessary  to  make  out  the  Plaintiff's  negative  case ; 
and  which  he  undertakes  to  prove :  important  facts  being 
sworn  to  lie  in  the  knowledge  of  particular  individuals; 
towhich.no  other  person  is  privy:  and  which  may  be 
Teiy^material  to  the  Plaintiff's  case;  and  this  infant 
Defendant  is  kept  out  of  the  way :  so  that  the  Plaintiff 
is  not  in  a  situation  to  hear  hii^  cause.  The  best  course 
will  be,  that  the  place,  where  the  infiuit  is,  should  be 
disclosed ;  that  he  might  be  brought  into  Court  by  the 
messenger;  and  that  one  of  the  Six  Clerks  may  be  as* 
signed  as  a  guardian  to  put  in  an  answer  for  him. 

'  •  •  • 
Mr.  Belli  for  the  infant  Defendant,  resisted  the  mo« 
tion;  observing,  that  the  allegation  is,  that  the  De- 
fendant, an  infant,  bom  in  1789,  is  a.  supposititious,  or 
at  least  an  illegitimate,  child ;  that  the  father  was  one 
of  the  witnesses  to  be  produced ;  and  the  infant,  there* 
fore,  completely  unprotected;  unless  protected  by  the 
Court ;  and  that  by  the  advice  of  Counsel  no  answer 
was  put  in. 

f 
' «  _    '  ■  _^ 

The  Lord  Chancellor. 
The  best  course  will  be  that,  which  had  been  pro* 
posed;  for  upon  the  reason  and  justice  of  the  case  I 
should  have  no  doubt  in  granting  this  application;  though 
this  does  not  come  within  any  of  .the  three  cases:  1st, 
witnesses  of  the  age  of  70  years :  2dly,  witnesses  quit* 
ting  the  kingdom:  3dly,  a  fact  depending  upon  a  single 

witness; 


(13)  %  Dick.  648.  (14)  Ante,  Vol.  VI,  25lt.  , 
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1806L         vritness;  and,  as  Lord  Tkurldto  said(15)9 1  would  make 


^  a  precedent,  if  there  is  not  one.    The  kw  ofEnglamf 

9^  has  been  more  scrupulous  upon  the  subject  of  legitir* 

— •       macj  than  any  o^r :  to  the  extent  eyen  of  disturbing 

Access  or  bott- ^lie  yyjgg  of  reason.    Formerly .  access  was  presumed  { 

^^ess  may       .^  ^^^^  parties  were  withhi  the  narrow  seas;  (hough  there 
liow  be  proTed:  • 

lh«  oM  rafe  '*"  >°  •***"^*  «^  *«  «*"*^'  ^^**  **^  time  (16) 
jto  presoipe  ucr  ^^ecess  or  non-access  must  be  proved  like  any  otihe? 
cess  within  the  btt :  but  it  must  be  proved  by  witnesses,  who  alto* 
liarrow  seas  gether  prove  that;  though  each  spe^  only  to  somd 
fcaviDg  giFcn  particular  drcnmstance. 
WV«  \* 

The  ^effect,  of  ibis  affidavit  is,  that  these  are  neces* 
^ary  and  material  witnesses  to  prove  circumstances  of 
this  kind*  The  death  of  one,  by  which  one  link  in  the 
'  chain  would  be  lost,  might  have  the  same  efibct  as  the 
death  of  all.  From  the  peculiarity  of  the  case  of  a^ 
cesB  or  non^-access,  legitimacy  or  {Qegitimacy,  great  in- 
dulgence b  to  be  apphed.  I  have  frequently  witnessed 
the  misery  occasioned  by  die  death  of  witnesjses, 


^ng,  6f  A.         The  infant  Defendant  was  produced  in  Court  In  cus- 
tody of  the  Messenger. 

Mr.  Hart  moved,  that  the  Senior  Six-Glerk,  not  to- 
wuds  the  cause,  should  be  assigned  as  guardian,  to  put 
in  his  answer. 

The  Order  was  made  accordingly, 

(15)  'Pearson  v.  Ward^  2  sumptipn  of  access  and  ita 
pick.  648.  consequence. prevails,  unless 

(16)  PendreU  v.  Pendrell,  the  evidence  raises  an  irre-' 
2  Sir.  926.  The  King  r.  Luffe,  sistible  presumption  the  other 
8  East,  193.    Head  v.  Bead,  way. 

1  Sim.  8f  Stu.  ISO.    The  pro* 
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TAYLOR  p.  POPHAM, 

MONKE  V.  TAYLOJl.  1809. 

'  Ang.lth. 

A  PETITION,  presented  by  fhe  solicitors  of  Robert    Solicitor's 

Paris  Taylor i  deceased,  stated  various  proceedings  in  U®o  for  Costs 

fliese  smts  originally  instituted  in  the  years  1777  and  1778,  '"P^"  *  ^^^  of 

upon  the  aflBurs  of  Peter  Taylor  deceased,  the  father  of  ^^*  "PP"*^ 

Bobert  Paris  Taylor;   in  the  course  of  which  by  the      xf  ,  \f*^', 
»!••  -■..  i*«^>        »*.    ▼wed;  thooirh 

exertions  of  the  petitione|rs,  as  solicitors  of  Roqert  Pans  ^^  annroDi^ 

TayloTf  a  considerable  demand  on  his  behalf  was  esta-  atioo  was  sab* 

blished  against  the  estate  of  his  father  on  account  of  ject  to  a  debt ; 

Farious  dealings  between  therii  in  the  German  war  of  in  respect  of 

175/;  and  by  ati  Order,  dated  tst  of  August,  1791,  an  which  the  tea- 

appropriatipn  was    made    out  of  the  assets  of  Peter  ^^^»  ^ 

_Z_  BOrotv      WAS 

Taylor  to  answer  various  sums,  reported  due  to  Robert       i.'?*     .  . 
Paris  Taylor ;  the .  ampimt  of  which  was  directed  to  be  client  to  a 
bud  out  in  Bank  S  per  cent.  Annuities,  and  placed  to  greater 
die  account  of  Robert  Parts  Taylor :  but  a  claim  hav-  amount,  (See 
ing  been  made  by  the  executors  of  Lord  Holland  of  note  (18),  post, 
38,185/.  9s.  5d.  as  due  from  Robert  Paris  Taylor  to  the  ^) 
estate  of  Lord  Holland,  for  which  they  contended  Peter 
Taykn^B  estate  was  liable,  in  respect  of  bonds  given  hy 
him  to  the  late  Lord  Holland,  as  surety  for  Robert  Paris 
Taylor,  under  which  bonds  judgments  have  been  reco- 
vered, it  was  declared  by  the  Order  of  1791,  that  what 
should  be  so  placed  to  the  account  of  Robert  Paris  Tay^ 
lor  was  to  be  considered  as.  a  security  to  answer  the 
debt  due  to  Lord  Holland  from  die  estate  of  Peter  Tay- 
lor.   That  debt  was  ascertained  by  the  Master's  Report 
at  16,612/.  19«.  U. 

The  Master's  Report,  dated  the  1st  of  April,  1792, 

stated,  that  he  had  taxed  the  costs  of  all  the  parties, 

including  those  of  Robert  Paris  Taylor.    He  died  in 

1792. 

By 
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1806, 


Taylor 
r. 

POPHAM. 


By  another  Order,  dated  the  19th  of  July,  1799,  it 
was  ordered,  that  the  sum  of  14,990/.  4fS.  4cf.  Bank 
3  per  cent.  Annuitie9>  heing  the  amount  of  the  appro* 
priations  directed  by  the  former  Order  to  the  account 
o{  Robert  Paris  Taylor,  shooldr'be  placed  to  the  account 
of  the  real  estate  of  Petet  Taylor;  and  that  the  value 
thereof  should  be  taken  in  part  satisfaction  of  the  debt, 
due  to]t;he  estate  of  Lord  Holland;  which  debt  was  paid 
by  sale  under  an  Act  of  Parliament  of  the  real  estate 
pf  Peter  Taylor,  In  July  1801  the  farther  sum  of 
24^/.  12s.  9d.  which  had  been  since  got  in,  was  paid 
into  the  Bank  to  the  account  of  Robert  Paris  Taylor^ 
imd  laid  out  in  385/,  Qs.  3d.  S  per  cent.  Annuities* 


The  prayer  of  the  petition  was,  that  the  sum  of 
3851.  6s.  3d*  Bank  Annuities  may  be  sold ;  and  that 
the  proceeds, .  together  with  the  sum  of  34/.  13s.  6d. 
cash,  on  the  same  account,  may  be  paid  to  the  peti- 
tioners, in  part  satisfaction  of  the  sum  of  33^1/.  9^.  4c/. 
the  amount  of  their  costs,  As  taxed  under,  the  Order  of 
1791 ;  dnd  that  the  residue  of  their  posts  may  be  riused 
and  paid  out  of  the  3  per  cent.  Annuiti0s,  standipg  to 
the  account  of  the  real  estate  of  Peter  Taylor,  or  any 
pther  fund. 


Mr.  Perceval  and  Mr.  Hart,  in  support  of  the  Peti* 
tion,  contended  for  the  solicitor's  Hen  for  the  costs; 
insisting,  that,  except, in  the  instance  of  ,a  creditor  of 
the  soUcitor,  there  is  no  case,  in  which  taxed  costs 
are  not  directed  to  be  paid  to  the  soUcitor, 

Mr.  Richards,  for  the  executors  of  Peter  Taylor,  re- 
sisted the  Petition;  insisting,  that  under  the  circum- 
stances the  whole  fund,  recovered  by  the.  estate  of 
Robert  Paris  Taylor  against  the  assets .  of  his  father, 
3hoi|ld  go  to  reimburse  those,  assets  on  account  of  Lord 
HoUand*B  demand,  without  any  deduction  for  the  cost3» 

The 
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CI 


7Ae  Xon/ Chancellor^  '    "- 

The  subject  of  this  petition  is  of  great  and  general 
idiportanoe.    The  lien  of  an  attorney  for  his  costs,  as 
between  him  and  his  dient,  cannot  be  'dispUte4(17).    If 
an  Attorney,    employed  to  sue,   recovers  600/.,    and  Ui 
entided  to  tax  the  costs,  and,  the  client  being  a  debtor 
to  the  De&ndant  itiihat  Action  to  a  gteater  amount  than 
Ae  sum  recbve^red,  that  Defendant  did  not  plead  a  set* 
off^    but  afterwards  brings  an  Action,   and  recovers  )& 
greater  smn,  that  would  not  deprive  the  Defendant  in 
that  Action  of  his  right  to  costs  in- the  other.    The  attor« 
ney  undertakes  the  suit  upoq  the  personal  credit  of  the 
client;  which  has  a  good  effect  in  preventing  vexatious 
suits;  as  the  attorney,  imless  he  sees  a  probability  of 
success,  will  not  encourage  the  client.    But  the  result 
b^g,  that  the  client  is  entitled  to  Costs,  it  is  admitted^ 
they  are  the  costs  not  of  the  client,,  but  of  the  attorney ; 
the  effect  of  his  lien;  of  which   he  is  not  to  be  de- 
prived;.  uidess  satisfied  by  other  means.    The  answer 
to  that  is,  that  it  is  true,    if  Robert  Parti  Taylor  was 
entitled  to,  the  costs,  the  attorney  had  a  lien :  but .  they 
were   not  the   property  oi  .Robert  Paris  Taylor;    as, 
diough  he  had  rea>verQd .  a  demand  from .  the  executow 
of  his  fiither^  yet  by  the  claim  of  Lord  HoUand*s  estate 
before  the.Master  against. the. assets  of  the  father,   as 
having  been  surety  for  the.  son,  the  balance  as  between 
them  was  turned  the  other  way;  the  Plaintiff,  in  the 
action,  in  which,  these  petitioners  were  the   attorneys,, 
suddenly  converted  into  a  debtor. 


1906. 
Taylor 

V. 

Popham; 


■>  • 


If  such  a  rule,  is  adopted  in  Equity,  it  will  be  at- 
tended with  extreme  hazard  to  attorneys.  My  opinion 
is,  that  in  tihis  case  the  attorney  is  entitled  to  his  costs ; 

and 


(17)  MUchett  V.  OUfield,  4  Term  Rep.  123!  Ex  parte  Price, 
S  Ve$.  407.    Bearn^  ok  Co$t8,9l0^  Ac. 
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ttM.        and  the   orders,    that  have  been  made  wiK  bMr  that 

^^"^^         eonstruction.    Tliey  are  the  costs  of  the  Plaintiff  m  the 

9.  first  instance.    Lord  Thurhw  and  Lord  Roesfyn  cfould 

PoPHAM*      not  know,    how  th€(  account  stood  wi&'the  attorney. 

The  client  might  bliTe  advanced  money  to  him.  The 
Sen  of  the  attorney  must  depend  upon  the  account 
between  themi  which  the  Court  had  not  then  invest!* 
gated.  The  prayer  of  this  petitbn  must  therefore  be 
granted  ( 18). 

(18)  See  this  Order  reversed  by  Lord  Eldon,  post.   Vol. 
XV,  72. 


180e.  CONWAY,  Ex  parte. 

Commission  of  HPHE  prayer  of  this  petition  in  bankruptcy  was,  thai 
bankroptcy  sii«*  a  Commission  of  Bankrupt  should  be  supersededi 

perseded  with  as  having  been  obtained  by  fraud,  and  improperly  exe« 
eosU,  for  fraud  ^^  •  ^j^  |]^  f^^  ^osts  should  be  paid  by  all  the  par* 
and  miscon-  ^^^  concemede  The  fiEUSts,  appearing  by  the  affidavits, 
Th  8  r  'to  ^^^9  ^^^  ^  petitioning  creditor's  debt  was  under 
chaisedwith  l^^i  ^^»  ^^  person,  against  whom  the  Commis* 
costs;  not  as  ^^n  issued,  Uving  at  Newport  Pagnelf  the  Commission 
having  taken  was  executed  by  three  Solicitors :  no  Barrister  attend* 
the  creditor*s  ing;  and  no  order  having  been  obtained  to  dispense 
acooont  of  the  ^^  j^^^  Rossfyn*s  Qenetti  Order  (19).  The  object 
amoun  o  is  ^^  ^  defeat  the  execution  of  a  creditor,  who  indicted 
j:2^rr  «.d«™c..dn,orf*.p.rtie.f.r.™upi„C.  T^ 
quiry  being  Solicitor  to  the  Conunission  was  charged  by  the  petition 
pressed  by  an  fts  having  been  privy  to  the  conspiracy  and  fraud;  or 
Execution;  but  at  least  as  grossly  negligent  in  taking  out  the  Commis- 
as  having  by  a  gion  without  making  proper  inquiry  as  to  particulars  of 

false  descrip.  ^^  petitionmg  creditor's  debt,    and   the    facts    nece^ 
tion  obtained 

the  Doeket  ^^^ 

contrary  to  (19)  13th  Auguit,  1800,  ante,  Vd.  V,  578. 

the  General 

Order  of  Lord  JIom^,  requiring  in  a  country  commission  two  Bar- 
risters, &c. ;  which  Order  is  upon  application  in  a  proper  case  dis« 
pensed  with. 
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saty  to  support  the  Commission:    the  Act  of  Bank'         10OC. 


The  Secretary  of  Bankrupts  stated  in  Court,  that  he 
was  deceired  upon  the  application  for  the  docket^  by  the 
addition  ''Esq'"  to  the  names  of  the  two  Solicitors; 
and  should  have  refused  it,  if  they  had  been  properly 
described^ 

■ 

The  Lord  Chancellor. 
.  As  to  the  conduct  of  the  Solicitor,  if  there  is  any 
thing,  from  which  fraud  may  be  properly  inferred,  I 
would  make  him  pay  the  costs  on  that  ground  (20).  But 
I  do  not  find  it  distinctly  laid  down,  that,  if  an  attorney 
has  not  made  all  the  inquiries,  that  prudence  might 
auggest,  where  there  b  sufficient  time,  before  he  strikes 
A  docket,  he  shaD  be  liable  to  pay  costs.  Is  an  attorney, 
applied  to  upon  a  market-day  by  a  man,  who  states, 
that  he  is  a  creditor  for  100/.,  and  that  an  execution  is 
then  in  the  house  of  his  debtor,  to  permit  all  the  goods 
to  be  sold  under  the  execution?  The  objection  would 
apply  equally  to  an  affidavit  to  hold  to  bail.  Some 
eonversation  about  the  note  for  100/.,  upon  which  the 
docket  was  struck  appears  to  have  taken  place;  as  if 
he  had  made  some  inquiry*  Upon  the  whole  therefore 
I  would  not  make  the  Solicitor  pay  costs  upon  that 
ground* 

But  upon  the  other  ground  he  must  pay  costs ;  hav- 
ing taken  out  the  Commission  contrary  to  Lord  RosslytC^ 
Order;  not  making  an  application  to  dispense  with  it; 
which  in  a  proper  case  would  be  granted.  I  have  made 
two  or  three  such  Orders,  since  I  have  sat  here. 

(20)  See  ante,  Yol.  YI,  1,  Sec. 


Ek  jforU^ 


The 
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i8oe. 


GONWAT, 

JEr  parte. 


The  Order'  was,  that  the  Commission  be  superteded ; 
with  costs,  to  be* paid  by  all  the  parties  concerned:  the 
costs  of  the  application  and  of  the  criminal  prosecution 
to  be  paid  by  all  except  the  Solicitcnr  (SI ). 


(21)  See  this  Order  varied 
Ex  parte  ArrowiHtithy  post. 
Vol.  XIV,  209.  Post,  Ex 
parte  Heytoood,  67.  Ex  parte 
Mauie,  XIV,  002.  Ex  parte 
Baume,  XVI,  145.     Ante, 


Vol.XI,64l.  Expartenarp, 
I,  394.  Ex  parte  Gardner, 
1  Ves.  ^  Bea.  45.  Ex  parte 
Binmer,lMadd.260.  Beamet 
on.  Casts,  143. 


isoe. 

Aug.  IIIA. 
Insurance  by 
a  Sobject  of 
this  Coontry 
upon  foreign 
property  does 
not  co?er  a 
loss  by  cap- 
tnre  in  a  war 
afterwards 
taking  place 
between  this 
Coontry  and 
that  of  the 
assnred. 
Proof  in  bank- 
mptcy  there- 
fore under 
such  a  policy 
expunged. 


LEE,  Ex  parte. 

n|^HIS  petition,  presented  by  the  assignees  under  s 
Commission  of  Bankrupt,  prayed,  that  the  proof 
of.  a  debt  should  be  expunged.  The  debt  arose  under 
a  policy  of  insurance  on  behalf  of  French  subjects  dur- 
ing the  last  peace,  just  before  the  commencement  of 
the  war;  upon  which  policy  a  total  loss  was  incurred 
by  capture  by  a  British  ship,  after  hostilities  had  com- 
menced. 

The  Solicitor  General  and  Mr.  Perceval,  in  support  of 
the  petition,  cited  the  case. of  Brandon  v.  Curling  (22); 
and  observed,  that  the  effect  of  the  war  was  just  the 
same  as  if  the  insurance  had  been  originally  upon  a 
contraband  adventure;  as  therefore  it  was  clear,  that 
the  proof  ought  not  to  have  been  admitted,  it  must  be 
expunged. 

The  petition  was  not  opposed. 

The  Lord  Chancellor.       * 

The  Law  upon  this   point  is  now  perfectly  settled: 

and   stands    upon    a  very  sound    principle    of   policy ; 

though 
(22)  4  East,  410. 
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though  frequently  producing  great  hardship  upon  indi*         1806. 
▼iduab ;  that  a  subject  of  this  country  shall  not  enter         ^p^ 
intcv  ***  assurance,  that  will  have  the  effect  of  protect-     '  «»       V 
mg  the  property  of  persons,  who    are   subjects  of  a 
country  in  (lostility  with  this.     The  consequence  of  per- 
mitting such  an  assurance  would  be,  that  it  would  be  a 
complete  indemnity  against  capture,  either  by  His  Ma- 
jesty's ships,  or  private  ships,  authorized  l^y  Letter  of 
Marque  to  make  prizes;   and  the  loss  would  fall  upon 
British   subjects.     This  proof  must  therefore  be  ex- 
punged(23). 

(23)  The  right  of   a  fo-  be  enforced  upon  the  resto- 

reigner    by   contract,    gene-  ration  of  Peace.    Ex  parte 

rally,'  is  only  saspeoded   by  Baussmaker,  post,  71. 
ft  subsequent  War;  and  may 


WAGSTAFF,  Ex  parte.  ^«^- 

ilii^.  lllA. 

npE[E  Petition  stated,  that  the  petitioners  had  various    Acceptance, 
dealings  in  trade  with  James    and  William  Ker»  Dot  doe  till 
daw:  the  petitioners  being  in  the  habit  of  purchasing  after  the  bank- 
goods    from   the  Kershaws,    receiving    ren^ttances    for  -.'^   ^     . 
their  use,  and  accepting  bills  drawn  on  the  petitioners;  pable  of  Set- 
by  means  of  which  several  dealings  .  mutual  accounts  pgp  within  the 
subsisted  between  them.    On  the  29th  of  June,  1804,  clause  of  the 
a  Commission  of  Bankruptcy  issued  against  James  and  '^^  ^  ^  ^^^ 
WiUiam  Kershaw.     At  that  time  the  petitioners  were  ^^^^  ^'•*'** 
in  advance  for  money  paid  by  them  for  the  use  of  the 
bankrupts,  exceeding  the  amount  of  their  remittances, 
received  and  applied  to  their  credit,  with  interest,  the 
sum  of  9Sml.  Vis.  6d.    The  petitioners  were  also  at 
that  time  under  acceptance  of  a  bill  of  exchange,  drawn 
on  them  by  the  bankrupts,  but  not  due  at  the  date  of 
YoL^XIU.  £  the 


Ex  parte. 
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nos.         the  CommisiMon,   to    the    amount  of  399/.  (k. ;    which 
^"^^"^^  bill  became  due,  and  was  paid  by  the  petitioners  on  the 

j?^  «.«^«  '  ^*  of  J«/y,  1804.  The  petitioners  were  at  the  timo  of 
the  bankruptcy  indebted  to  the  bankrupts  for  goods  sold 
the  sum  of  360/. ;  the  stipulated  credit  for  which  had 
not  then  expired ;  the  goods  having  been  purchased  on 
credit/ to  expire  on  the  21st  of  May,  1805.  The  peti- 
tioners were  also  indebted  to  the  bankrupts  on  a  prior 
account  for  money  had  and  received  to  their  use,  the 
sum  of  31.  ISs.  3d. 

The  petitioners  applied  to  prove  under  the  Com- 
mission the  sum  of  2277/.  17^.  6d.:  but  the  Commis' 
sioners  refused  to  admit  the  proof;  the  assignees,  con- 
tending, that  the  two  sums  of  360/.  and  31.  13s.  3d. 
ought  to  be  deducted ;  and  that  the  amount  of  the  bill, 
not  being  due  or  paid  till  after  the  bankruptcy,  could 
not  be  debited  in  account  against  the  bankrupts;  but 
was  a  debt  accruing  after  the  bankruptcy,  and  not 
barred  by  the  Certificate.  The  petition  was  therefore 
presented ;  insisting,  that  the  amount  of  that  bill, 
though  not  due  till  after  the  bankruptcy,  was  an  item 
of  credit  to  the  bankrupts  in  the  jnutual  account  be- 
tween them  and  the  petitioners;  and,  that  the  peti- 
tioners had  a  right  to  apply  in  account  in  the  nature  of 
set-off  what  was  due  from  them  to  the  bankrupts  for 
goods  and  otherwise  to  their  protection,  against  and 
towards  the  extinguishment  of  their  acceptance,  and 
to  prove  the  sum  of  22772.  17 s.  6d. ;  and  praying  ac- 
cordingly. 

The  SoUcitoT'General,  in  support  of  the  Petition,  in- 
sisted, that  this  was  clearly  a  case  of  mutual  credit: 
giving  a  right  to  arrange  and  set-off  the  demands 
within   ihe  Statute  (24);   and  according  to  the  cases, 

iSmith 

4 

(24)  SUt.  5  Geo.  If,  c.  30,  $.  28. 
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SmUh  V.  Hadt(m(25).  AtieinsM  v.  EttioitiSe).  Ex 
parte  Boyle {9!7):  the  distinction  of  this  case  being  in 
&yoi]r  of  the  right  to  set-off:  the  whole  of  the  debt, 
doe  frou  the  petitions  at  the  date  of  the  bankrofytcy, 
not  being  actually  payable  at  that  time. 

B(r.  CuBcfh  for  the  Assignees/  endeavoured  to  distin- 
guah  the  cases  cited. 


67 


1808. 


WAOSTAFffy 

E^parU, 


The  Lord  Chancellor. 
The  bankrupt,   being  a  credit<M:  of  the  petitioners, 
drew  a  bill  upon  them  before  the  bankruptcy ;  which 
bin  Ihey  accept.     Is  not  that  a  mutual  account :  mu* 
tittd  eredit  to  all  intents  and  purposes  ? 


The  Order  directed  the  proof  to  be  admitted. 


(25)  4TermRep.2n. 
(260  7  Term  Rtp.  378. 


(27)  1  Coohe'$  Bank.  Lmb, 
661;  8th  edit.  571. 


HEYWOOD,  Ex  parte. 


180A 


Aug»  15tk. 
YTPON  the  Petition  of  a  bankrupt  the  Commission    Commission 

was  ordered    to   be    supersiededj   with   costs   on  of  Bankmptcy 

die  grounds  of  fraud  and  oppression;  and  that  there  superseded 

was  no   petitioning  creditor's  debt.     A  question  then  ^^^  ^^^^  • 

troee  as  to  the  costs,  whether  they  should  fall  upon  the       .  "^°^  ^  ^ 

.       .  ^^     •      assigned ;  and 

petitioning  the  Procd- 

ings  to  &e  imponnded. 
TM  Solicitor  not  charged  with  the  Costs ;  4mless  goilty  of  mch  an 
abase  as  anioants.to  aCdntempt;  in  which  case  he  might  e?eD  be 
,  kicqok  or  the  R^l :  but,  the  charges  being  denied,  the  creditor  must 
briBff  an  Action  against  him. 

E2 


(J8  CASES  IN  CHANCERY. 

1808.         pedtioiung  creditoi'  alone ;  or  whether  the  Solicitor  shookt 
Hb^od.     «>«>  ^  charged. 


Ex  parte^ 


The  Lord  Chancellor  refused  to  charge  the  Soli* 
citorwith  the  costs;  as  he  had  by  affidavit  denied  the 
charges  against  him;  imless  it  should  appear^  that  the 
petitioning  creditor  was  insolvent;  admitting,  that  the. 
bankrupt,  having  succeeded  in  superseding  his  Commis-* 
mon,  must  be  completely  indemnified. 

Mr.  Perceval  and  Mr.  Hart,  for  the  Petitioning  Cre- 
ditor, referred  to  the  general  observations,  that  bad. 
faUen  from  Lord  Ehhn  upon  the  subject  of  miscon- 
duct by  Solicitors,  taking  out  Commissions  of  Bank- 
ruptcy (28);  insisting,  that  the  jurisdiction  to  fix  the 
Solicitor,  guilty  of  gross  misconduct,  with  the  costs  was 
never  questioned ;  and  could  not  be  relaxed  without  the 
utmost  dcmger;  that  a  more  strict  obligation  was  un- 
posed  upon  a  Solicitor  in  bankruptcy  than  in  any  other 
biisiness.  It  is  his  duty  to  see  to  all  the  particulars: 
especially  the  debt  to  his  client,  the  trading,  and  the 
act  of  bankruptcy.  The  Lord  Chancellor  trusts  to  the 
Solicitor;  and  requires  from  him  a  superior  degree  of 
diligence  upon  this  subject.  In  this  instance  there  is 
more  than  gross  negligence.  The  attorney  was  guilty 
of  gross  misconduct.  Even  upon  his  own  affidavit  it 
appears,  that  he  knew,  there  was  no  petitioning  credi- 
tor's debt;  that  afterwards  his  client  was  desirous  of 
not  ]ptroCeeding  farther;  and  countermanded  his  autho- 
rity: yet  the  attorney,  exercising  his  own  judgment, 
persevered.  In  these  cases  three  gradations  of  punish- 
kig  the  attorney,  if  he  does  not  exculpate  himself  by 
evidence,  have  been  adopted:  1st,  implicating  the  at- 
torney in  the  charge  of  costs:    2dly,  an  Order,   that 

he 

(28)  See  ante,  Vol.  VI,  1,  &c. 
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b^  shall  not  take  out  any  more  Commissions :  Sdly,  strik-         1806^ 
iBg  him  off  the  RoU. 

The  Att(}mey  General,  Mr.  HaU,  and  Mr.  Heald,  for 
the  Solicitor,  were  stopped. 


HSYWOODy 

Ex  partem 


The  Lord  Chancellor. 
I  feely  as  much  as  any  Judge  can  feel^  the  necessity 
of  correcting  the  Frauds^  that  are  particularly  manifest 
in  proceedings  under  Commissions  ^f  Bankruptcy;  and 
am  not  by  any  means  disposed  to  di£fer  from  the  obser- 
vations made  by  Lord  Eldon  upon  this  subject;  and  have 
the  same  determination  to  follow  up  these  abi^/ses.     But 
in  this  jurisdiction  the  ministers  of  it  must  be  visited 
upon  the  same  principle  as  a  Judge  in  any  other  Court 
would  visit  the  ministers  of  that  Court.    There  can  be 
no  doubt^  if  an  attorney  is  guilty  of  misconduct,  and 
abuse  of  the  process,  he  shall  pay  the  costs.    I  made 
such  an  Order  a  few  days  ago  (29);  where  the  attorney 
had  obtained  the  docket  in  opposition  to  Lord  RosHyn^ 
Order  by  a  false  description.    Farther,    if  abuse    ap* 
pears,  though  the  party  might  be  satisfied,  and  not  ask 
any  proceedings  against  the  attorney,   I  would,   as  at 
law,  direct  him  to  answer  the  matters  of  an  affidavit; 
and,  if  he  did  not  answer  satisfactorily,  would,  accord- 
ing to  the  circumstances,  even  strike  him  off  the  Roll; 
and  if  it  should  appear,  that  he  had  done  wrong  to  the 
party,  that  the  costs  had  fallen  upon  the  party  by  his 
negligence  or  injustice,  admitted  by  him,  so  that  a  trial 
would  not  be  necessary ;  above  all,  if  charges  of  malr 
practice    remwied  unanswered,    I  woidd  bind  him  to   . 
make  satisfaction.     But  it  must  be  such  a  case:  for  an 
attorney  is  entitled  to  the  same    investigation    i^    any 
ptber  man;  and  the  charge  agaipst  him,  if  denied,  can- 

ncit 

(20)  Ex  parte  (Jonway,  anta,  02.    Ex  pai;te  Arrowtiiaith^ 
post,  Vol.  XIV,  200. 
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1806. 


Hetwood, 
Ex  forte. 
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not  be  decided  by  affidavit.  If  the  effect  is  a  mer0 
private  wrong  to  the  client,  not  such  an  abuse  as 
amounts  to  a  contempt^  the  client  must  bring  ai| 
action* 


The  Order  directed  the  Commission  to  be  superseded^ 
with  costs^  to  .be  paid  by  the  petitioning  creditor:  thq 
bond  to  be  assigned ;  and  the  proceedings  to  be  left  witl^ 
thie  Secretary  of  Bankrupts  (30). 

(do)  Ex  parte  Binmer,  1  Madd.  25Q. 


18W.  BIELBY,  Ex  parte. 

AMg.i4tk,22d. 

Creditors,         TIPON  this  petition  it  appeared,  that  the  petitioners 
bavin j^  proved  .Jiad  proved  under  a  Joint  Commission  of  Bank* 

under  a  jomt    ^Qp^y^  upon  a  promisory  note,  by  the  bankrupts  jointij 
ommission  o   ^^  severally,  to  pay  4fOOA    The  petitioners  not  hav- 
upon  a  joint     ^  received   any  dividend,    presented   the  petition  to 
and  several      waive  their  proof,  and  to  be  at  liberty  to  prove  against 
obligation,  but  the  separate  ^states  of  the  bankrupts,  and  to  receive 
not  having  re-  dividends, 
ceived  a  di- 
vidend, per- 
mitted to  waive      ^'  Daniel,  in  support  of  the  Petition. 

their  proof, 

and  to  prove  against  the  separate  estate ;  not  disturbing  any  dividend 

already  made. 


Atiff.  2M. 


The  Lord  Chancellor  'said,  he  would  not  allow  any 
dividend  of  the  separate  estate,  already  made,  to  be  dis* 
turbed ;  and^  with  that  reserve,  made  the  Order  accord* 
ing  to  the  prayer  of  the  Petition. 
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BOUSSMAKER,  Ex  parte.  180(1. 

nPHE  object  of  this  petition  was  to  be  admitted  to    The  right  of 

prove  a  debt  under  a  Commission  of  Bankruptcy;  a  foreigner  by 

which  the  Commissioners  refused  to  admit,  upon  the  «®"*''*c*»  8®' 

objection,  that  the  creditors    applying  to   prove  were  °^'*  ^j'j^?^ 
1.        *     ' .  suspended  by 

fdien  enemies*  .  u     -    * 

a  subsequent 

War;  and  may 
Mr.  PercevcU,  in  support  of  the  Petition.  be  enforced 

This  proof  ought  to  be  admitted  at  least.     It  will  be  open  the  re- 

another  consideration,  whether  the  petitioners  shall   re-  storation  of 

ceive  dividends.     But  clearly  the  other  creditors  ought  '^®*^*- 

not  to  be  permitted  to  take  the  dividends  accruing  upon .         ^•ok* 

this  debt ;  for  the  Crown  will  be  entitled.     There  is  no  -  *^   ^    ,  ._ 

.    .  fore  a  claim 

law,  now  subsisting,  that  a  debtor,  to  an  alien  enemy  admitted*  re- 
shall  not  pay  the  debt :  the  Act  of  Parliament  to  pre-  serving  the  di* 
vent  that  in  the  last  war  having  expired  ;  and  not  be-  vidend. 
ing  renewed.    Upon  the  common  law  undoubtedly  the 
objection  might  be  made  by  the  debtor  by  plea.    The 
demand  would  survive  at  the  end  of  the  war :  the  suit 
evily  being  suspended.     The  effect  of  that  suspension 
will  be  obtained,  admitting  the  proof,  either  by  not  per- 
mitting them  to  take  a  dividend,  or  by  having  it  paid 
into  Court.    Here  is  no  allegation,  that  these  persons 
were  aUen  enemies  at  the  date  of  the  contract* 

The  Lord  Chancellor. 
If  this  had  been  a  debt,  arising  from  a  contract  with    Contrael  wilii 
an  alien  enemy,  it  could  not  possibly  stand ;  for  the  con-  «!>•»  enemy 
tract  would  be  void  (31).     But,  if  the  two  nations  were  ^®*^* 
at  peace  at  the  date  of  the  contract,  from  the  time  of 
war  taking  place  the  creditor  could  not  sue :  but,  the 
contract    being    originally  good,    upon    the    return   of 

peace 

(31)  Evans  v.  Richardson,  Pattesan,  7  Taunt.  430;   in 

4  Her.  469.  Ex  parte  SchmaU  which  case   this  Petition  is 

img^  Buck,  1)3.   Potti  v.  Bell,  sapposcd  to  have  been  hoard 

8  Term  Rep.  54B.   Wiltison  v.  by  Lord  Eldon. 
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BoUS#JilAKBB, 

Ex  parte. 


At  Law  the 
objection  of 
alien  enemy 
most  be  plead- 
ed* 


\ 


peace  the  right  would  survive.  It  would  be  contrary 
to  justice  therefore  to  confiscate  this  dividend.  Though 
the  right  to  recover  is  suspended^  that  b  no  reason,  why 
the  fund  should  be  divided  among  the  other  creditors. 
The  point  is  of  great  moment,  from  the  analogy  to  the 
case  of  an  action;  and  it  is  true,  a  Court  of  Law  would 
not  take  notice  of  the  objection  without  a  plea.  It  must 
appear  upon  the  record.  Has  the  case  of  a  contract 
originally  good,  and  the  right  suspended  by  war,  never 
before  occurred  ?  Yet  I  do  not  know  an  instance  of  an 
application  by  an  alien  enemy  to  the  Court  to  keep  the 
fund,  imtil  his  right  to  sue  should  survive.  The  policy, 
avoiding  contracts  with  an  enemy,  is  sounds  and  wise: 
but  where  the  contract  was  originally  good,  and  the  re- 
medy is  only  suspended,  the  proposition,  that  therefore 
the  fund  should  be  lost,  is  very  different. 


Let  a  claim  be  entered;   and    the  dividend  be  re* 
served  (3^). 


(32)  See  the  distinction 
upon  the  case  of  an  insurance 
of  foreign  property  in  this 
Pountry,  followed  by  a  war 
with  the  Country  of  the  as- 
nured :  a  loss,  incurred  by 


the  hostile  act  of  this  Coun« 
try,  cannot  be  recovered  even 
upon  the  return  of  peace.  Ex 
parte  Lee,  ante,  64.  J^roii- 
dan  V.  CurKng,  4  East,  401, 


UND  OF  THE  SITTINGS  AFTER  TRINITY  TERM, 
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THE    SITTINGS 


PEFORE  MICHAELMAS  TERM, 


47  Geo.  III.  1806. 


HALSEY  V.  GRANT.  1800. 

^f^HE  bill  prayed  the  specific  performance  of  an  agree-    Speoi6c  per- 
ment  by  the  Defendant  to  purchase  various  pre-  formauce  upon 
nuses  from  the  Plaintiff;  which  agreement  was  the  clear  the  principle  of 
result  of  letters  (33),  that  passed  between  them.    The  co"P«°»»*><J«» 
usu^l  reference  to  the  Master  was  directed,  to  inquire,      .  .^  ..       I 
wl^ether  the  Plaintiff  could  make  a  good  title.  f^^  -^  ^  ^^y^ 

stimtial  de?i- 
The  objections,  relied  on  before  the  M^ter,  were,  atlon  froni  thq 
first,   that  the  tithes,  contracted   to   be  purchased  by  contract, 
the  Defendant,  forming  part  of  the  Rectory  of  Wotfing, 
would  be  subject  to  a  certain  perpetual  annual  rent  of 
19/.  &.,*  and  to  some  other  small  annual  payments,  and 
the    repairs  of   the   chancel  of  tl^e   parish  church  of 
Woking;   which  are  issuing  out  of,  and  charged  upon^ 
the  said  Rectory. 

2dly,  The  Plaintiff  being  Lord  of  the  Manor,  and 
the  Defendant  a  copyhold  tenant,  and  part  of  the 
contract  being,  that  the  copyhold  of  the  Defendant 
should  be  enfranchised  from  all  heriots,  fines,  &c« 
that  the  Defendant's  cOpyhold  property,  parcel  of  the 
manor  of  the  said  Rectory  of  Woking,  by  being  dis- 
franchised by  the  Plaintiff  in  the  manner,  contracted 

for 

(33)  Attic,  Farster  v.  Hak,  Vol.  HI,  696;  and  the  note,  713^.. 
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^ALSEY 
pBANT. 


for  by  the  Defendant,  would  also  become  liable  to  the 
said  rent,  and  other  payments  and  repairs. 

* 
Upon  the  first  point  the  Master's  Report  stated,  that 
as  it  appeared  from  the  affidavit  of  the  Plaintiff,  that  the 
Rectory  and  rectorial  property  of  Woking^  exclusive  of 
the  tithes,  fines,  heriots,  and  other  property  of  the 
like  description,  consi8te4  of  a  parsonage  house,  with 
the  appurtenances,  and  about  79  acres  of  land;  all 
which,  as  constituting  part  of  the  Rectory,  had,  as  &r 
back  as  any  evidence  of  title  appeared,  been  conveyed 
and  dealt  with,  as  being  parcel  of,  and  belonging  to  the 
Rectory,  and  the  parsonage  house  and  lands,  &g.  were 
of  the  annual  value  of  100/.,  aind  upwards,  and  if  the 
common  and  wood  were  inclosed,  wQuld  be  worth  con- 
siderably more,  the  Master  was  of  opinion,  that  the  ob* 
jection  to  the  tithes  being  subject  to  the  rent  and  other 
outgoings  and  repairs,  could  not  be  supported;  and  as 
to  the  second  objection  the  Master  was  of  opinion  that 
the  copyholds  might  be  so  enfranchised,  as  not  to  be 
subject  to  the  demand  of  such  reserved  rent,  and  other 
outgoings  and  repairs.  The  Master  therefore  reported, 
that  a  good  title  cotdd  be  made. 


To  this  Report  exceptions  were  taken  by  the  Defen- 
dant ;  insisting,  that  by  the  grant  of  the  Rectory  and 
tithes,  and  some  subsequent  conveyances,  under  which 
the  Plaintiff  claims,  the  same  are  subject  to  a  perpetual 
irent-charge  of  19/r  &«,  and  some  other  small  annual 
payments,  and  also  the  repairs  of  the  chancel  of  the 
parish  church  of  Woking ;  and  therefore  the  Plaintiff 
cannot  make  a  good  title  to  the  said  tithes,  and  con- 
vey the  same  discharged  from  the  said  rent-charge 
and  other  incumbrances;  and  for  the  same  reason 
(he  Phuntiff  cannot  enfranchise  the  Defendant's  copy- 
hold, 
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lioM,  situated  within  the  manors  discharged  from  Jfitie 
aaid  incumbrances. 

Mr.  Perceval  and  Mr.  Jtichardss  in  support  of  die 
Exceptions. 

The  Solicitor  General,  Mr.  Fonbkmque,  and  Mr.  Hall, 
for  Ae  Plaintiff. 
.  Upon  the  authori^  of  Hamibhw  v.  SMrley  (S4«)  thb 
18  a  ease  for  compensatioou  When  that  cause  came  <m 
ibr  &rdier  directions,  it  ma  argued,  that,  as  it  appeared 
bj  the  Report,  that  th^re  was  the  rent-charge,  upon 
frhich  the  objection  was  raised,  die  Peft^daot  was 
not  obliged  to  take  the  titles  But  he  was  dompdled  to 
take  it;  and  Lord  Alpanley  Bsid,  if  such  an  objecticm 
was  to  prevail,  a  purchaser  of  a  portion  ^of  a  large 
estate  would  always  be  at  liberty  to  get  rid  of  a  con- 
tract. An  indemnity  was  given  in  that  ease;  and  k 
o&red  jn  Ais.  The  objection,,  supposing,  Lord  Qmlow^ 
tl&  whom  diis  rent  is  payable,  would  go  upon  those 
tithes,  when  such  an  estate  is*  liable  to  his  distress^  is 
pbviously  frivoloua  and  captious.  But  it  is  dear,  these 
iithea  never  could  be  subject  to  this  rent-charge.  That 
V  admitted;  unless  it  had  been  sold  under  the  Star 
iute(S5);  and  it  is  not  alleged,  that  this  was  a  rent, 
aold  under  that  act,  or  even  existiilg  in  the  Crown  at 
that  time*  From  the  nature  of  this  property,  amanory 
the  purchaser  must  know,  that  it  is  subject  to  some 
rent,  jreserved  to  the  Crown*  Tithes,  part  of  a  recto- 
rial manor,  and  manorial  rights  must  be  purchased, 
subject  to  their  incidents. 

The 


V9W* 


HAL9BT 


(34)  *Tbe  next  case.  (35)  SUt  22  Ch.  II,  c.  ^. 
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16P6. 
JVov.  3d. 


Halsey 

(jrRANT. 


7%^  Lord  Chancellor.  • 

This  case  involves  a  principle  of  general  importanee. 
The  authorities  upoa  this  subject  are  not  so  satisfactory 
as  I  could  wish.  I  am  therefore  desirous  of  expressing 
my  opinion  with  distinctness;  that  the  principle  may  be 
understood. 


Origin  and 
progress  of 
equitable  ju- 
risdiction to 
enforce  the 
specific  perr 
formance  of 
fgreements. 


[77] 


If  a  Court  of  Equity  can  compel  a  party  to  perform  a 
contract,  that  is  substantially  different  from  that,  which 
he  entered  into,  and  proceed  upon  the  principle  of 
compensation,  as  it  has  compelled  him  to  execute  a 
contract  substantially  different,  and  substantially  less 
than  that,  from  which  he  stipulated,  without  some  very 
distinct  limitation  of  such  a  jurisdiction,  having  all  the 
precision  of  law,  the  rights  of  mankind  under  contracts 
must  be  extremely  uncertain.  There  is  no  doubt,  that 
this  jurisdiction  had  its  origin  upon  the  foundation  of 
a  legal  right:  the  law  giving  the  title;  but  a  Court 
of  Law  from  the  modes,  in  which  justice  is  there  ad<» 
ministered,  not  being  capable  of  giving  a  complete  re- 
medy; all  the  reUef,  to  which  the  party  was  entitled. 
This  jurisdiction  began  so  long  ago  as  the  time  of  King 
Henry  the  Seventh ;  and,  though  Courts  of  Equity  then 
proceeded  upon  that  principle,  yet  the  Courts  of  Law 
.thought  proper  to  resist  the  jurisdiction.  Bromage  v. 
Genning {36)f  in  the  14th  year  of  King  James  L,  was 
,the  plainest  case,  that  can  be  stated ;  and  the  ground, 
taken  against  the  jurisdiction,  the  most  untenable,  pre- 
posterous, and  imjust.  This  most  beneficial  jurisdiction 
,was  in  that  instance  maintained  in  equity. 

When  the  Courts  of  Equity  had  quieted  these  doubts, 
and  maintained  their,  jurisdiction,  they  could  not  con- 
^e  it  to  cases  of  strict  legal  title ;  for  another  principle, 

equally 


(30)  1  RoU's  Rep.  3^8. 
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eqiiidly  beneficud,  is  equaUy  well  known  imd  establish^ ; 
that  ^tiity  does  not  permit  the  forms  of  law  to  be  made 
instruments  of  injustice  4  and  will  interpose  against  par- 
tiesi  attempting  to  avail  themselves  of  the  rigid  rule  of 
law  for  unconscientious  purposes.  Where  therefore  ad- 
vantage is  taken  of  a  circimistancey  that  does  not  admit 
a  strict  performance  of  the  contract,  if  the  failure  is 
not  substantial,  equity  will  interfere^  If,  for  instance, 
the  contract  is  for  a  term  of  99  years  in  a  fkrm,  and 
it  appears,  that  the  vendor  has  only  98  or  97  years,  he 
must  be  nonsuited  in  an  action :  but  equity  will  not  so 
deal  with  him ;  and  if  the  other  party  can  have  the  sub- 
stantial behefit  of  his  contract,  that  slight  difference 
being  of  no  importance  to  him,  equity  will  interfere. 
Thus  was  introduced  the  principle  of  compensatiott;  now 
so  well  established :  a  principle,  which  I  have  no  dispo- 
sition to  shake. 


16M. 


Halset 
Grant. 


In  SeUmv.Slade{S1)  Ijord Eldon  takes  notice  of  that, 
as  being  the  foundation  of  this  jurisdiction.  So  upon 
the  same  contract,  for  the  lease  of  a  farm,  with  im- 
mediate possession;  and  six  months  of  the  old  lease 
are  unejtpired:  the  lessee  may  not  want  it  immediately. 
He  may  not  look  to  an  immediate  entry.  In  that  in- 
stance also  equity  will  upon  the  same  principle  of  com- 
pensation interfere.  This  is  the  perfection  of  our  juris- 
diction. If  the  rigid  construction  of  the  law  were  re- 
laxed, there  would  be  no  safety :  but  the  system  is  ren- 
dered perfect  by  this  healing  power  of  equity ;  preserv- 
ing the  substantial  part  of  the  contract,  but  not  forcing 
^upon  the  party  something  different;  and  the  effect  is 
aabstantial  justice. 


[•78] 


Upon 


(87)  Ante,  Vol.  VII,  263;  see  page  274. 
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HALSBt 
GitANT. 


Cpon  the  several  authorities,  which  are  all  referred  to 
in  the  case  of  Drewe  v.  Han8on{31&)^  my  opinion  coii^ 
curs  exactly  widi  that  of  Lord  Eldon  and  the  Master  qf 
the  Rottg.  I  collect  from  the  manner,  in  which  the 
judgment  in  that  case  is  expressed,  that  hard  Eldon  did 
not  feel  disposed  to  sanction  some  cases^  that  go  to  an 
extent^  to  -which  I  never  will  follow.  Lord  Eldon  states 
his  ojnhion  upon  the  cases  of  the  House  and  the  Wharfs 
wind  Shirley  y.DamSf  in  the  strongest  way,  in  which,  ex- 
pressing strong  disapprobation  with  due  respect  to  the 
decision  of  another  Court,  it  could  be  stated.  In  such  st 
case  a  Court  of  Equity  has  no  jurisdiction  upon  the  prin- 
ciple of  compensation ;  and  I  distinctly  say,  much  as  I 
reverence  die  Judges,  of  whose  opinions  I  am  speakingi 
I  never  will  exercise  such  a  jurisdiction. 


In  the  case  of  Fordyce  v.  Ford  {39)  this  sound  dis- 
tinction was  taken  by  luord  Alvanley ;  that,  if  the  ob- 
jection, that  the  estate,  contracted  for  as  freehold,  was 
leasehold,  except  seven  acres  only,  had  been  made,  the 
contract  ought  not  to  have  been  carried  into  execution. 
The  same  point  was  decided  by  the  Master  (^  tfte  Rolls 
in  Drewey.  Corp{¥i).  That  was  the  case  of  a  term  of 
4000  years,  foreclosed:  in  point  of  title  just  as  good 
as  a  freehold.  The  Master  qf  the  Bolls  states,  that, 
where  the  party  gets  substantially  that,  for  which  he 
contracts,  any  small  difference  may  be  remedied  by 
compensation :  but  not,  where  it  extends  to  die  whole 
estate.  The  principle,  as  there  stated  by  the  Master  qf 
[  #79  ]  ^the  Rolls,  and  by  LordJEUon  towards  the  conclusion  of 
Drewe  y. Hanson  {4>l),  is  sound,  clear,  and  most  bene- 
ficial; 


(38)  Ante,  Vol.  VI,  076. 

(39)  4  Bro.  C.  C.  404. 

(40)  Ante,  Vol.  IX,  368. 

(41)  Ante,  Vol.  VI,  675. 


That  case  did  not  come  be- 
fore the  Court  again ;  having 
been  settled  upon  the  deci- 
sion on  the  Motion  for  the 

Injunction. 
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ficiat;  that,  where  one  party  would  be  foiled  at  law, 
but  the  other  may  have  the  reasonable^  sub$tantia]>  ef- 
Sect  of  his  contract^  -  compensation  shall  be  admitted  i 
not,  where  the  effect  will  be  to  put  upon  him  some^- 
diing  constitutionally  different  from  that,  for  which  he 
contracted. 


iMd. 


HalssT 
Ora>IT4 


The  case  of  indemnity  against  a  supposed  defect  of 
tide,  differs  in  some  respects  from  compensation.  There 
is  some  difference  between  this  case  and  Horniblaw  t. 
Shirley {^2) \  for  the  Defendant  in  that  case  did  not 
by  lus  answer  insist,  that  he  had  a  right  to  be  dis* 
duurged  from  the  contract;  though  it  was  argued  upon 
dftat  ground.  The  parties  also  appointed  Judges  of  their 
own  choice;  for  the  authority  of  the  arbitrators  was  not 
by  the  Act  of  Parliament ;  which  the  parties  agreed  to 
obtain  for  the  sanction  of  their  proceedings.  The  an* 
swer  insisted,  that  there  should  be  no  specific  perfomt- 
anoe,  unless  the  Plaintiff  would  make  a  considerable 
abatement  in  the  purchase-money;  not  resisting  the 
execution  ts  toio;  but  desirinlg  an  abatement,  both  in 
respect  of  the  outgoings,  and  the  mistake  in  the  valua- 
tion. The  Defendant  therefore  did  not  stand  upon 
aoch  an  objection  as  that  an  estate,  represented  aft 
ttthe-firee,  was  subject  to  tithes.  Lord  Ahtatdey^  then 
Master  of  the  Rolls,  directed  a  reference  to  the  <Maa- 
ier,  to  inquire  as  to  the  incumbrances  and  outgoings, 
to  set  a  value  on  them,  and  to  ascertdn.  an  indemnity. 
•The  indemnity  proposed  was  a  charge  upon  the  land, 
aUotted  to  the  Plaintiff  as  a  compensation  for  his  tithes : 

a  com- 


Injoncdon.  In2£toa]isl.225, 
Bmks  V.  Ijord  Rokeby^  Lord 
EUUm  declares,  that,  had  the 
greatet  part  of  the  lands 
told  been  subject  to  tithe, 
he  should  not  have  followed 


the  doctrine,  that  ^  par- 
chaser  of  an  estate,  described 
as  exempt  from  tithe,  shall 
be  Gompell^  to  take  it  sub- 
ject to  tithe. 

(42)  The  next  case* 


80 


CASES  IN  CHANCERY. 


180e. 


Halsst 
Grant. 


a  ik>mplete  indemnity,  going  with  the  land  through 
alienations ;  and  a  value  was  set  upon  the  incumhrances ; 
to  he  deducted  as  an  abatement  from  the  price;  which 
was  what  the  Defendant  desired  by  his  answer.  That 
case  therefore  cannot  be  considered  an  authority  altOr 
gether  compulsory. 


Upon  the  case  now. before  the  Court  there  can  be 
no  ultimate  difficulty.  ThU  objection  may  be  some- 
thing visionary*  It  does  not  appear  upon  the  Master^s 
Reporti  what  is  the  nature  of  the  incumbrance.  It 
consists  of  an  annual  rent  of  19/.  6s.  payable  to  Lord 
Onslow f  and  some  other  small  charges:  but  the  Re« 
port  states,  that  the  rectory,  amounts  to  100/.  per  on- 
ntfffi,  in  tangible  property,  far  beyond  the  amount  of 
the '  charge,  within  reach,  with  a  clear  remedy  by 
distress.  It  is  not  likely  therefore,  that  these  tithes 
will  be  resorted  to.  Lord  Onslow^  title  must  be 
known  to  the  Plaintiff,  paying  this  rent;  who  there- 
fore cannot  have  any  difficulty  in  quieting  this  objec- 
tion, and  putting  an  end  to  the  incumbrance.  The  ob- 
ject of  the  Statute  (43)  was  to  enable  the  Crown  to  sell 
fee-farm  rents,  and  other  rents ;  and,  with .  a  view 
to  encourage  purchasers,  they  were  to  have  remedies, 
which  they  had  not  before.  There  is  no  evidence,  that 
Lord  Onslow  was  a  purchaser  falling  within  that  Act ; 
and,  if  not,  he  cannot  have  a  distress.  There  is  no. 
remedy  for  rent  except  distress,  or  an  action  of  debt 
or  covenant ;  and  here  is  no  privity  to  support,  that* 
Some  farther  inquiry  is  necessary  as  to  the  nature. Qf 
this  rent.  If  it  gives  a  right  of  distress,  an  indem- 
nity will  be  necessary.  There  may  be  difficulty  in  re- 
leasing a  rent-charge.     I  see  in  Mr.  Crf<i«e*sWork(44), 

this 


(49)  Stat.  22  C4.  II,  c.O. 
(44)  See  Mr.  Cruise's  Di- 
gest of  the  Law  of  Real  Pro- 


perty^    tit.  28,  vol,  iii,    paga 
355^  S.20. 
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Ifa&B  has  been  the  subject  of  much  consideration;  and  if 
the  person,  entitled  to  the  rent-charge,  joins  in  a  con- 
Teyance,  which'  does  not  Operate  as  a  release,  ah  in- 
junction would  be  granted*  Th^  liaintiff  therefore  can 
relieve  the  purchaser  from  all  uneasiness  upon  this  head ; 
and,  if  he  can,  he  ought  to  do  so. 


The  exception^  were  over-ruled ;  and  a  specific  per- 
onnance  was  decreed ;  with  a  reference  to  the  Master, 
to  inquire,  whether  there  ought  to  be  any,  and  what, 
indemnity  (45). 


(45)  Homiblow  v.  Shirley, 

• 

die  next  case;  Dyerv.  Har- 
p'ovCf  ante,  Vol.y,  505«  and 
the  note,  I,  226,  Calcraft  v. 
Roihuck.    Upon  the  effect  of 


the  lapse  of  time  see  ante, 
Harrington  v.  Wheeler,  IV,. 
68C.  Idoyd  T.  Collet,  4  Bro, 
C.C.  469.  Ante,  Vol.  IV. 
689, 690,  n.  and  the  note,  691 . 


1806. 


Halsby 
Grant. 


HORNIBLOW  V.  SHIRLEY. 

"DY  articles  of  agreement,    dated  the  SSth  of  Aprils 
1794,   reciting  an  intended  inclosure  of  common 
in  the  hamlets  of  Over  Eatington  and  Fulreadif,  that 
the  Defendant  was  lord'  of  the  manors,  and  that  the 
Plaintiff  was    entitled    to    all    the    tithes   of  com  and 
grain  in  Eatington  and  Fulready,  it  was  agreed,  that  the 
eonimon  fields  should  be  divided  and  allotted  by  three' 
Commissioners,  to  be  elected,  as  therein  mentioned,  to 
and  amongst  the  several  owners  and  proprietors ;  and  that 
the  siud  allotments  should  be  inclosed  under  the  direc- 
tion of  the  Commissioners ;  and  that  so  much  should  be 
allotted  for  the  PLuntiff  ite  in  the  judgment  of  the  said 
Comtnissioners  should  be  a  full  compensation  for  and  in 
lieu  of  all  the  tithe  of  com  and  gtain  within  the  ham- 
let of  Pukready ;  and  that  one  of  the  said  Commissioners 
should  be  named  by  the  Plaintiff:  oiie  by  this  Defendant, 
Vol.  XIIL  F  aad 


Rolls. 

1806. 

JlforcA  2a(f. 

Specific  per- 
formance apoQ 
the  principle, 
of  compensa- 
tion and  in<' 
demnity :  the 
effect  not  be« 
iDg  a  sab-   ' 
stantial  devi- 
ation from  the 
contract. 
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1609>         and  one  by  all  the  owners  of  the  common  fields,  or  ib<^ 

p.  cur  in  procuring  an  Act  of  Parliament  for  dtridiiig,  &c« 

9HIRLBT.      ihe  said  common  fields,  upon  the  terms  before  men- 
tioned. 

It  was  farther  agseed^  that  all  the  tithes  of  com  and 
grain  .within  the  township  of  Lower  Eaiingtam  and 
hamlet  of  Fulready,  belonging  to  the  Plaintiff,  should 
be  valued  by  two  persons,  one  to  be  elected  by  the  Plain- 
tiff, the  other  by  the  Defendant ;  and  that  the  Defend 
dant,  and  his  heirs,  executors,  &c.  should  pay  to  the 
P]ainti£^  his  heirs,  executors,  &c»  such  sum  of  money 
as  the  said  tithes  should  by  such  valuation  amount 
to  for  purchase  of  the  said  tithes  of  Lower.  Eaiingtan 
and  Fuhready;  and  the  Plaintiff  should  on  payment 
thereof  convey  to  the  use  of  the  Defendant  and  his 
heirs,  all  the  said  tithes  of  com  and  grain,  arising 
within  the  said  township  of  Lower  Eatington  and  Ful- 
ready,  and  the  fee-simple  and  inheritance  thereof  re- 
spectively, and  all  the  Plaintiff's  right  and  interest  there- 
in and  thereunto  free  from  all  incumbrances  what80« 
ever.  - 

According  to  this  agreement  an  inclosing  Act  was  ob* 
lained :  the  tithes  valued  at  25G6L  lOs, ;  and  55  acres 
Were  allotted  in  lieu. o£' the  Plaintiff's  tithes  in  Fukeady, 
The  bill  prayed  a  specific  performance  of  the  agreement 
for  the  purchase  of  the  tithes* 

The  Defendant  by  his  answer  raised  two  objections: 
1st,  that  the  tithes  are  not  free  from  incumbrances ;  btfl 
are  with  other  parts  of  the  rectory  of  Eaiingion  subjeei 
to  payments  and  outgoings,  from  which  they  cbntiot  be 
exonerated ;  and  which  were  suppressed  from  the  re- 
ftirees ;  and  not  taken  into  consideration :  Sdly,  that ' 

die 
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tilt  referrees  much  exceeded  the  Value  of  the  tithes, 
firom  tf  mistake  as  to  the  quantity  of  the  land.  The 
Defendant  therefore  insisted,  that  the  Plaintiif  is  not 
0Dtided  to  at  specific  performance  of  the  agreement ;  un- 
lets he  will  make  a  considerable  abatement  in  the  pur- 
diaae-^Boney,  both  in  respect  of  the  said  outgoings,  and 
•liQ  horn  the  mistake,  under  which  the  referrees  made 
the  TaJuation; 


180B. 


HORNIBLOW 
V. 

Shirlet. 


By  a  Decree,  pronounced  on  the  Rolls  on  the  «^  of 
Mmy,  1798,  it  was  referred  to  the  Master  to  inquire, 
whetber  the  Plaintiff  can  make  a  good  title  to  the  estate 
oontracted  fer ;  and,  in  case  the  Master  shall  find,  that 
di0ve  are  aary  incumbrances  or  outgohigs  affecting  or  issu- 
ing out  of  the  said  estate,  it  was  ordered,  that  the  Master 
ahaU  state,  what  such  incumbrances  Or  outgoings  are: 

* 

and  set  a  value  thereon ;  or  ascertain,  what  may  be  a 
pioper  indemnity  against  the  same. 


The  Master^s  Report  stated,  that  the  Plaintiff  can 
a  good  title :  and  that  the  tithes  in  Lower  Eating-' 
km  and  Ftdready,  part  of  the  estate  contracted  for,  are 
charged  with  the  payment  of  an  annual  fee-farm  rent 
finr  fhe  whole  of  the  rectory  of  6/.  $8.  Ad.\  also  with  the 
annual  payment  of  6/.  •  for  the  wh(^  rectory,  for  the 
benefit  of  the  poor  of  Upper  Eatingionf  and  other 
plaoeai-  making  together  Hi.  3s.  4fd.\  that  the  said 
littles  are  dso  chargeable  with  the  repairs  of  the  chan-^ 
cA  of  the  church  of  Ealington  t  but  by  a  late  Act  of 
Parliament  the  Defendant  is  bound  to  build  a  itew 
church;  in  consequence  of  which  the  Plaintiff  alleges, 
that  the  chancel  cannot  want  any  repair  for  many 
yean  U>  eome ;  that  it  appears  by  the  deeds,  that  there 
are  other  Charges  and  «incumbranoe8,  afil^^ting  ^  the  • 
tithes:  viz.  i^  ymirly  pension  of  Si.  tff.  8dL,  and  nn^ 
other  of   IQsi  |>ayable  eut  of  the  whole  rectory ;  both 

F2  •  whith 
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-.   ^^''*'  years,  if  ever. 

Horn  I  BLOW   ^       ' 


V. 


Shiulsy. 


The  Report  farther  stated,  that  as  to  the  charge  of 
llLSs^  M.  a-year,  actually  pidd,  the  Plaintiff  proposes 
to  allow  S9  years  purchase ;  being  the  same  number  of 
years  *  purchase  to  be  paid  by  the  Defendant  to  the^ 
Plaintiff  for  the  tithes,  amounting  to  S231.  I69.  Sd.i 
which  sum  the  Master  i^et  as  the  value  of  the  said  in- 
cumbrances ;  and  it  was  proposed,  that,  in  case  the  De- 
fendant refuses  to  accept  the  said  allowance^  the  Phdntkl' 
will'  indemnify  the  Defendant  against  the  same  by*  a' 
charge  on  the  lands,  allotted  to  the  Plaintiff  in  lieii-  of 
the  tithes  of  Upjfer  EaUngtonf  or  a  competent  part 
thereof;  containing  in  the  whole  184  A.  1  R.  36  P«r 
the  whole  let.  at  jui  annual  rent  of  Q2s.  6d.  per  acre; 
amounting  to  an  annual  rent  of  207/.  lis.;  and  the 
Plaintiff  proposes  in  like  manner,  out  of  the  said  lands, 
or  a  competent  part  thereof,  to  indemnify  the  Defendant 
against  the  said  annual  charges  of  31,  I6s.  8d.  and  1]ie 
repairs  of  the  chancel*  The  Master  stated,  that  her 
approved  the  proposal. 

On  the  23d  of  March,  1802,  the  cause  was  heard  at 
the  Rolls  for  farther  .directions;  when  a  speci$c  per*' 
formance  was  decreed;  and  the  Master  was  directed^  to 
compute  interest  upon  the  purchase-money ;  and  also  cm 
the  sum  of  320/.  IGs.  Scf.,  allowed  by  the  Plaintiff  for 
the  charges  of  l\L3s.^<L  a-year;  and  it  was  ordered,* 
that,  on  payment  by  the  Defendant  of  the  balance,  the' 
Plaintiff  should  execute  a  conveyance  (46).  > 


(46)  HaUey  T.tfrani,  the    the  note,  I,  226,   Caler^ 
•  preceding  case.  ^  Ante,  Dyer    Hoelmek.  - 
▼>  J7arjrraoe,Vol.X,  606 ;  tee 
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BOYD  V.  MILLS.  *  1«06. 

Nov,  3d,  4ih. 
J^  MOTION  was  made  by  the  Defendant,  that  a  D^    The  effect  of 
murrer  should  be  struck  out  of  the  Paper ;  having  takmg  Excep- 
been  set  down  by  the  Plaintiff,  after  exceptions  taken  to  ^^°*»  pending 
the  answer ;  and  that  the  Plaintiff  may  be  ordered  to  *  ^«™««'''«r  ^« 

pay  the  costs  of  the  appUoation.  discovery,  » 

to  admit  the 

„    ^  •  Demuwt: 

jMr.  Owen,  in  support  of  the  motion^  contended,  that    pi^ntiff  per. 

th^  effect  of  taking  exceptions  is^  that  the  demurrer  to  mitted  to  with- 
djscovery  is  good ;   and  therefore  the  demurrer  was  .set  draw  the  £x- 
down  irregularly.  coptions,  pay- 

ing the  GostSp 

The  SoUciior-General,   for  the  Plaintiff,   offend  to  -?»'•*  P"^ 
•  .  .  ,      .     jttuice. 

withdraw  the  exceptions,    and  pay  the   costs,  without  . 

.prejudice  to  filing  exceptions,  if  the  demurrer  should 
be  allowed ;  .but  insisted,  that  the  consequence  of-  takr 
ii^  exceptions  is  not,  that  the  demurrer  shall  stSeud 
allowed.  Lord  Redesdale  certainly  states  that  to  be  the 
consequence  ( 47 ) ;  but  cites  no  authority.  The  case  of 
I^  London  Assurance  v.  The  Efist  India  Company  (A&) 
doe9  not  apply  to  this  point';  determining  only^  thai  .ex-  • 
^eptipns  cannot  be  taken,  ipitil  the  demurrer  is  dis- 
posed of:.  Lord  Itedesd(de*s  proposition  supposing  the 
exception  to  be  regular.  The  other  Books  of  Practice 
do  ^ot  support  that  proposition.  Siich  a  rule  would 
lie  liard  upon  {be .  Plaintifl*;  as  regularly  the  Defen-  • 
dant  should  himself  set  down  the  demurrer.  He  is 
tx>und  to  ^nt^r  it  with  the  Register  within  a  cert^iq 
^ne.  If  h^  neglects  to  do  that,'  the  Plaintiff  may  set 
It  down.  t      . 


•Mr, 


(47)  laUf.  2i53.  (4»)  :J  P.Wil(.  3ia, 
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1806.  Mr/  Owen,  in  reply  to  the  proposal  to  waive  the  ex- 

^^^^  ceptipns  without  prejudice,    referred  to  Dolder  v.  The 

t?.  Bank  of  England  {49)  \   to  shew  the   strictness  as  ta 

MiULB.         permitting  ffny  amendment  of  Exceptions^  luiless  a  case 

of  clear  mistake;  and  that  must  be  rectified' upon  the 

Record. 


The  Lord  Chancellor. 
N<n>.  4M.  The  case  of  The  London  Assurance  v.  The  East  India 

Company {50)  is  not  incbnsistent  with  Lord IZecfe^cIafe's 
proposition;  which  appears  to  me  to  be  supported  also 
by  the  reason  of  the  thing.  The  rule,  established  in 
that  case/  that  the  Plaintiff  cannot  except  pending  the 
.  .       .    demuhrer,  might  have  reference  to  the  understood  prac- 

tice of  the  Court,  that  he  could  not  except  without  ad-> 
mitting  the  validity  of  the  demurrer ;  the  foundation  of 
which  seems  to  be,  thai  dealing  with  the  answer,  as  if 
it  was  proper,  except  as  to  the  particular  subject  of  ex- 
ception, is  an  implied  admission  of  the  validity  of  the 
demurrer. 

But  in  this  case  the  Plaintifi*  is  entitled,  accordiiiff 

to*  the  offer  he  has  made,   to  withdraw  the  exceptions, 

paying  thie  costs ;  arid  if  the  demurrer  shall  be  allowed 

upon '  argument,  he  may  again  except ;   and  put  in  the 

same  exceptiotis.  •    The  principle  is  clear  upon  Dolder 

V.  The  Bank  of  England:  the  exceptions  having  been 

taken*  up^n  a  mistake  as  to  the  practice,  without  any 

Where  ameod*  intention    of  waiyitig    the   demurrer.      The   mode^    in 

ment  is  per*     which  the  error  is  to  be  corrected,  should  be  in  the 

"•"!^'*'»»  •  •     discretion 

considerable 

the  Re^^rd^it  ^^^^  ^°'*'  ^^^'  ^'  ^^^'  ^^^^  ^  ^'  ^^"'  ^^* 

must  be  taken  off  the  File,  and  a  new  Record  substituted. 
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dUacrelion  of  the  Court.  Amendment  may  be  permit- 
tad;  if  it  can  be  done  without  disfiguring  the  Record: 
tbat  if  the  amendments  must  be  so  considerable  as  to 
bht  and  defiiee  the  Record^  as  in  that  instance,  excep- 
tions taken  from  one  Bill  instead  of  another,  the  Re- 
cord should  be  taken,  off  the  File;  and  a  new  Record 
l^t  upon  it. 


I8M. 


BOYO 
V, 

MlLIA» 


The  Motion  was  therefore  refuised :  tlie  Soliciior- 
Oeneral  undertaking  to  withdraw  the  Exceptions,  and 
jp«y  the  costs. 


WHITE  V.  WILSON. 

•  ■ 

^T^HE  Bill  in  this  cause  was  filed  by  devisees  under 

the  Will  of  Lord  Chedworih,  dated  in  1804,  .to 
have  the  Will  established,  and  the  trusts  carried  into 
execution.  .•  An  issue,  DevUavit  vel  fion,  was  desired 
by  the  heirs  at  law,  suggesting  incompetency  in  the 
testator.  Upon  the  trial  of  that  issue  in  the  CouH  of 
King's  Bench,  a. verdict  was  found,  establishing  the 
Will  upon  very  clear  and  strong  evidence  of  capacity, 
fm  to  the.  conduct  of  the  testator ;  particularly  as  a 
Magistrate,  acting  as  Chairman  at  the  Quarter  Ses- 
sions;  and  in  the  House  of  Lords;  opposed  only  by 
some  circumstances  ot  eccentricity,  wd  singularity  in 
dre^;  which  came  out  principally  upon  the  cross  exa- 
minaticm:  the  heir  examining  only  one  witness.  Amo- 
tion was  ma4e  by  the  heir  for  .a  new  trial  upon  a 
suggestion  of  the  expectation  of  farther  evidence;  and 
an  affidavit  by  Dr.  Parr ;  expressing  his  opinion,  that 
the  testator  had  npt  beep  of  a  perfectly  sound  mind, 

from 


1806. 
Aug.  &tk, 
Nov.  liik. 
Heir  at  law. 
Defendant,  de- 
siring an  Issue 
apon  a  Will, 
in  which  be 
failed,  entitled 
to  his  costs  m 
Equity.    No 
costs  on  either 
side  as  to  th^. 
Issue;  ordered 
to  pay  Cdsis  * 
ofagrooadlew 
Motion,  for  a 
NewtriaU 
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from  a  propensity  to  insanity,  perhaps  subsisting  firom 
his  birth,  and  promoted  by  certain  circumstances  of  hip 
life.  On  the  other  side  several  letters  from  Dr.  Parr 
to  the  testator  were  producedi  consulting  his  LordaHp 
upon  subjects  of  literature,  expressing  in  strong  terms 
,an  opinion  of  his  good  sense  and  talents ;  and  in  ens 
instance  recommending  a  clergyman  for  a  living  ia  his 
Lordship's  gift ;  the  offer  of  which  Dr.  Parr  declined 
for  himself. 


Mr.  Perdeval,  Mr.  Richards,  and  Mr.  Leach,  in  aiip- 
port  of  the  Motion  for  a  new  trial,  observed,  that,  if 
the  directions  should  be  given  upon  this  verdict,  the 
effect  would  be  a  perpetual  injunction  after  a  single  trial; 
though  farther  evidence  was  expected ;  and  the  right 
could  never  be  bound  by  a  single  ejectment. 

The  Aiiomey-Qeheralf  the  SolicitQfr-0eneral,  Mr.jPoit- 
blanque,  Mr.  Beli,  and  Mr.  Whishafio^  opposed  the  Mo- 
tion. 


Insanity/  hay- 
ing been  once 
^tablished* 
proof  of  reco- 
very is  npbn 
the  other 
party :  otb^r- 
Ifise  the  inr 
aanfly  qiust  be 
established  by 
proof  applying 
io  the  parti- 
pn|ar  d^te. 


Tlie  Lord  Chancellor.  * 

I  should  be  very  sorry  to  find  a  rule  in  this  Court, 
that  there  must  be  a  second  trial  of  an  issue  if  desired, 
without  any  ground  laid  for  it.  The  rule  upon  this  sub- 
ject of  lunacy  has  never  been  *so  distinctly  stated  as  by 
Lord  7%ttr2(H0  in  the  case  oi  The  Atlomey-General  y. 
Pamiher('Sl):  viz.  where  the  party  has  ever  been  sub- 
ject to  a  Commission,  or  to  any  restraint,  permitted- 
by  Law,  even  a  domestic  restraint,,  clearly  and  plainly 
imposed  upon  him  in  consequence  of  undisputed  insa- 
nity, the  proof,  shewing  sanity,  is  thrown  upon  him: 
on  the  other  hand,  where  insanity  has  not  been  imputed 
bylrelations  or  friends,  or  even  by  common  fame,  the 

proof 


•(61)  ZBro.  C.C.  441. 
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jprocf  of  indanity,  which  4oes  not  appear  'to  have  ever 
existed,, is  thrown  upon  the  other  side;  ^hich  is. not  to 
be  made  o^ut  by  rambling  through  the  whole  life  of  the 
party;  but*mqst  be  applied  to  the  particular  date  of  the 
transaction.  A  deviation  from  that  rule  will  produce 
great  uncertainty. 


1808. 


Whitb 

V. 
^ILSON, 


..  In  such  a  case  as  this  therefore  it  must  be  shewui  that 
a  man,  exercising  all  these  ^eat  public  duties,  which 
it  was  proved  this  testator  did .  exercise,  had  neverther 
less  a  morbid  unage  in  his  mind,  upon  a  particular  subr 
ject,  so  wide  from .  sound  iinderstanding  and  clear  i;ea^ 
son,  the  distinction  of  a  sound  mind,  that  he  ought  not 
to  be  considered  as  in  that  state.     In  my  experience  I  ' 
know  only  one   instance  of  a  verdict   of  lunacy  under 
such  circumstances;   which   is  the  case  of  Mr.  Green^ 
fbood{52)i  Mcho  Was  bred  to  the  bar ;  and,  as  Lord  Cked^ 
worth  did,  acted  as  Chairman  at  the  Quarter  Sessions ': 
but,  becoming  diseased,    and    receiving    in    a  fever    a 
draught  from  the   hand  of  his  brother,,  the  •  delirium, 
taking  its  ground  then,  connected  itself  with  that  idea; 
and  he  considered  his  brother  as  having  given  him  a 
potion,  with  a  view  to-  destroy  him.     He  recovered  in  all 
other  respects:  but  that  morbid -image  .never  departed; 
and  that  idea  appeared  connected  with  the  Will;    by 
which  he  disinherited  his  brother.     Nevertheless  it  was 
considered  so  necessary  to  have  some  precise  rule,  that, 
though  a  verdict*  had  been,  obtained   in  the  Court  of 
Common  Pleas   against  the  Will,  the  Judge    strongly 
advis^  the  Jury  to  find  the  other  way ;   and  they  did 
accordingly  find  in  favouf  of  the  Will.     Farther  pro- 
ceedings took  place  afterwards,  and  concluded  in  a  com** 
nronuse.  • 

But 


(52)  Citv^  3  Bro.  C.  (7.  444,  Attorney  ^General  v,  ^drnther^ 
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But  te  this  a  case  of  that  sort?  Is  there  any  evideiiM 
of.  a  morbid  image  in  the  mind  of  this  testator,  eon* 
nected  with  thisWill,  or  at  any  other  period?  On  the 
contrary,  all  the  evidence,  witnesses  of  the  lughest 
character  contradict  that.  Dr.  Parr  does  not  repre* 
sent,  that  he  was  near  the  testator  about  the  time  ^ 
made  his  Will;  but  carries  him  back  to  the  time  he  was 
at  school  at  Harrow.  The  inclination  of  Courts  of 
Justice  is  against  permitting  parties  to  beat  up  for  evi* 
dence;  especially  in  a  ^ase  of  fact,  mixed  with  ofi* 
nion.  No  affidavit  is  produced,  giving  any  reason  to 
expect  farther  evidence,  capable  of  shakings  this  ver* 
diet. 


^m 


Nov.  12lA, 


The  application  for  a  ^  new  trial  having  been  refused^ 
the  cause  c^me  on  for  directions  upon  the  equity  re* 
served ;  when  it  was  pressed,  that  the  h^ir  at  law  should 
pay,  the  costs. 


Mr.  Perceval,  Mr.  Jlichards,  Mr»  Leach,  and  Mr*  We* 
ihereU,  for  the  Heir  at  Law,  insisted,  that  he  ovi^aJL 
to  have  costs  ;  and  if  not,  it  was  very  difficidt  to  st^tte 
^ny  ground,  upon  which  be  should  pay  costs.  Wehb 
v.  ClaverdeH{5S)  was  cited;  and  Berney  y.Eyre  (54); 
\a  which  case  Lord  Hardwicke  states,  that  it  must 
be  a  very  strong  case,  that  will  induce  the  Court  to 
^vc  costs  against  him;  as  spoliation,  or  secreting  the 
WiU. 


The  Attorney  General,  in  Reply. 
The  heir  jpiust  be  brought  before  the  Court ;  that  the 
Will  may  be  established.    In  Bemey  v.  Eyre  it  is  laid 
^own,  thi^t  even  upon  a  bill  in  perpetuam  rei  memoriam  |^e 

wy 

(59)  a  Atk.  424.  (54)  3  Atk.  307. 
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BlAjr  €K>»i-exainine;  and  always  has  his  costs  of  coHrse 
down  to  that  period.  If  he  examines  witnesses  upon  )ii9 
psirt,  the  costs  of  that  are  refused  to  him.  If  h&  desires 
0  ftrial  .at  law^  the  ground-  must-  be  considered;  In  that 
(Baae  also  it  is  laid  down,  that,  if  the  heir  nets  up  insat 
nity,  nnd  fails,  he  shall  not  have  his  costs. 

b  this  instance  the  heir  set  up  insanity;  and.has  fiuled* 
The  costs  at  law,  it  is  agreed,  are  in  the  discretion  of 
dke  Court.  The  question  is,  whether  he  had  any  pro* 
faaftle  ground  for  disputing  the  capacity  of  the  testator 
to  make  a  Will. .  |h  such  a  case,  if  the  heir  is  not  com« 
pelled  to  jiay  costs,  it  will  establish  a  rule,  that  in  no 
fiitiire  case,  however  remote  or  indifferent  ihe  heir 
nay  be,  however  wantonly  he  may  set  up  the  pretence 
of  insanity,  except  in  the  case  of  personal  misconduct, 
shall  he  pay  the  costs,  to  which  he  may  in  that  way  pu( 
die  party. 

Tie  hor4  Chancellor^        ^  ■  * 

The  practice  is  well  established,  that,  where  a  bill  is 
filed  against  an  heir  at  law,  praying  reUef,  as  in  thi^ 
instance,  to  have  the  trusts  of  the  Will  carried  intq 
execution,  if  he,  who  has  a  great  interest  in  the  inhe- 
ritance, and  is  favoured  by  thie  law,  cross  examines^ 
he  b  entitled  to  his  costs;'  being  brought  into. equity, 
in  Order  that  the  Will  may  be  established  against  him ; 
and  having  a  right  to  see,  whether  he  is  disinherited^ 
or  not.  If  he  chooses  to  examine  witnesses  himself^ 
liie  question  of  costs  will  depend  upon  the  circum- 
stenoes.  But  he  is  indulged  in  going  a  step  farther^ 
On  account  of  the  frail  and  imperfect  mode  of  examin* 
ing  into  facts  in-  this  Court,  he  has  a  ri];ht  ex  Debiio 
JmetUuB'to  demand  an  issue;  and,  if  he  does,  setting  up 
insanity,  he  shall  not  have  costs,,  unless  he  establishes 
*it;  and,  if  it  should  appear,  that,  knowing  the  de« 
viMir  was  perfectly  sane,   he  set  up  that  pretext,  he 

would 
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laoe.         would  fall  within  the  scope  of  Lord  tiardwicke^  ej>f 
ceptjon, 


White 
Wilson. 


There  is  no  foundation  for  saying,  this  testator  inAd« 
this  Will  under  any  undue  influence.  -He  was  not  a 
person,  living  in  great  privacy ;  that  mode  of  life  com 
nected  with  singular  manners^  not. giving  an  opportunity 
of  knowing  the  state  and  character  of  his  mind ;  but  a 
^oblemon,  appearing  in  the  Magistracy^  the  House  of 
Lords,  and  in  public  life.  .  Yet,  though  a  clearer  case 
i^uld  not  be  made  out  to  the  satisfaction  of  the  Coiort 
than  was  made  out  upon  this  trial,  whatever  delusion  th^ 
heir  fell  into,  I  cannot  say,  he  wickedly  and  fraudulently 
contested  this  Will;;  so  as  to  fall  within  th^  exceptioDf 
atated  by  Lord  Hardwicke.  This  therefore,  though  tho 
Will  is  fully  entitled  to  protection,  is  not  acase,  in  which 
I  ought  to  give  the  costs  of  the  trial  of  the  issue.  As  to 
that  there  must  be  no  costs  on  either  side.  But  I  must 
give  the  costs  of  the  motion  for  a  new  trial,  to  be  paid 
by  the  heir ;  and  h^  must  have  his.  Costs  in  Equity  (55  )• 


(55)  Devie  v.  Lord  Birownkwi  2  DicA.  796.    See  Beawte9 
pn  Co9t$,  56,  ^5, 28$. 
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\7her0  the 
poort  can  be 
satisfied,  that 
the  fimd  is 
dear,  an  al- 
lowance for  .  •• 
maintenance 
will  be  |d- 

lowed,  pending  Jhp  apcQunt,  tQ  the  residuary  logatei; ;  not|  if  an  ^ci 
coui^tiog  party. 


rjNDER  a  l^ill  for  an  account  against  a  devisee  in 

trust  and  executor,  a   motion  was  made  on   the 

part  of  the  daughter  of  the  testator,  being  general  ne- 

jsiduary  devisee    fmd  legatee  for  life .  und^r  the  Will^ 

«  .  that 
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AtLt  pending  the  aceoiints  she  may  have  an  allowance         ld#8l 
Mt  of  the  rents  and  profits  and  dividends  'for  mainte*^ 
naace*- 


WAKTElf 
in 


Mr.  Alexander  and  Mr.  Bett^  in  support  of  the  Mo- 
tions 
In'  Wear  v.  Wilkinson  the  testator  bequeathed  all  the 
residue  of  his  personal  estate  to  his  brother  and  sister.* 
The  Defendant  Wilkinson,  who  was  one  of  the  execu* 
tors,  for  some  time  made  them  an  allowance,  which, 
when  they  filed  the  bill  for. an  aecount,  he  withheld;  and 
an  application  of  this  sort  was  made  to  Lord  Rosslynt 
The  answer  dtated,  that  all  the  debts  were  not  pedd, 
and  that  some  accounts  with  government,  the  testa** 
lor  having  been  Commissary-General,  were  lAdiqui- 
dated.  Lord  Resslyn  ordered  an  allowance  of  800/. 
a-year  for  their  maintenance,  until  the  accounts  should  • 
be  taken.  Applications  of  the  same  kind  have  been 
made  since ;  one  to  your  Lordship*  upon  petition.  The 
Court  will  take  care,  that  creditors  shall  not  be  injured : 
but,  when  satisfied  as  to  that,  will  not  permit  the  re*- 
siduary  legatee^  to  starve.  The  afiidavit  states,  that 
the  peremptory  day,  appomted  by  the  Master  for  cre- 
ditors to  come'in,  expired  on  the  33d  of  last  May;  and 
she  believes  no  creditor  has  come  in.  The  income  of 
the  whole  property  is  something  more  than  200/.  ^ 
year;  of  which  73/.  was  rents  and  profits  of  real 
estate. 

Mr.  Spranger,  for  tlie  Defendant,  objected,  that  this 
daughter  was  entided  only  for  life  with  remain- 
ders over,  if  entitled  to  any  thing;  which  depended 
upon  a  question,  whether  by  marriage  she  had  not  in- 
curred a  forfeiture;  also,  that  the  case,  made  by  the 
Defendant,  was,  thjeit  she  had  received  large  sums 
during  her  father's  life  without   his    knowledge;  and 

had 
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laOflL  had  pofiseBsed  part  of  his  personal  estate  since  his  dendb 

._^T^^  She  is  therefore  aa  accounting  party ;  and  upon  these 

^  grounds   the  decree  for  an  account  was   made  at  the 

-  Rotts  against  her,  as  well  as  the  trustee. 


Mr.  Alexander^  in .  reply  said,  that  her  examination 
slated,  that  she  had  laid  out  miore  than  she  had  to  ac- 
count for. 

• 
T%e  Lard  Chancellor. 
The  general  rule  is  admitted ;  that  the  Court  ought 
not  to  take  any  sum  from  a  trustee  for  the  residuary 
legatee,  until  the  fund  appears  clearly  fr^ee  from  incum- 
brances. But  I  very  willingly  accede  to  the  practice; 
which  began  in  Wear  v.  Wilkinson;  and  is  very  just  on 
account  of  the  delay  in  taking  the  accounts ;  that'when 
the  Court  can  see  clearly,  that  there  will  be  a  clear 
limd,  the  residuary  legatee  should  have  an  allowance 
for  maintenance  in  the  mean  time  (56).  But  I  take  it,  In 
that  case  there  was  no  mutual  account.  The  question 
was  only,  as  to  the  incumbrances;  and  then,  the  time 
given  by  the  advertisement  for  creditors  to  come  in 
having  expired,  the  Court  is  safe  in  granting  an  allow- 
ance. But  this  lady  has  received  part  of  the  effects. 
Her  examination  shews,  that  she  is  an  •accounting  partv, 
and  the  balance  may  turn  against  her. 


No  Order  Was  made* 

(66)  Jervoiie  v.  Silk,  Coop.  52. 
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LOWTHER  V.  Lord  LOWTHER-  ^l'**  ^2'*» 

14M,  17/** 
TpHE  object  of  this  bill,    filed  by  parties,     entitled    Jarisdictioa 

under  the  Will  of  Lord  Lonsdale  to  his  personal  '^y  ^i'l  "» 
estate,  was  to  have  a  picture  delivered  up  by  the  De-  -^^'^y  ^^^  ^ 
fendant  Bryan;  having  been  deposited  with  him  as  an         -r^  u  ♦* 
agent,  for  the  purpose  of  being  exchanged  for  other  ^^^ 
pictures,    by  the  other  Defendant  Lord  Lowther^    the    \  valuabla 
executor  of  Lord  Lonsdale :  Bryan  claiming  to  retain  pictar^,  de-» 
k,   as  purchased  by  him,  under  the  following  circnm-  posited  by  an 
stances :  Executor  wUh 

a  dealer  in 

TTie  picture,  the  subject  of  which  was  Mars  and  Venus,  ^^^^^^^^  ^^ 
v-i  1         ji  •  -i       -k  111         •    Claimed  to  bo 

navuig  been  cleaned,  was  considered  as  a, valuable  ori-      fo-    |i   k 

^naL     On  the  9th  of  May  a  conversation  took  place  y^^^  ^^  ^^^^ 

between  Bryan  and  a  friend  of  Lord  Lowt/ier^s.    That  cbased  at  a 

gentleman  by  his  depositions  represented  his  proposal  on  very  low  price: 

the  part  of  Lord  Lowther,  to  which  Bryan  agreed,  that  Issue  directed 

Bryan  should  immediately  allow  tlie  value  of  300  guineas  ^  ascertain, 

m  pictures:   and  account  for  whatever  more  the  picture  whether  there 

.1^1  was  a  sale,  or 

might  produce.  ,. 

^       *^      .  the  possession 

was   as  agent, 
Bryan,  by  his  answer,  denied  that ;  and  stated,  that  ^^j  trustee  for 

upon  his  declining  to  set  a  value  upon  the  picture,  and  sale ;  who 

desiring  the  witness  on  the  part  of  Lord  Lowther  to  do  therefore 

so,    the  'witness  set  the  value  of  300  guineas  upon  it  j  ^ou\d  not  pnr- 

that  the  Defendant  ^ryon  then  did  offer  to  give  Lord  chase  without 

r      ^r  w  4,  ^  i.  •        •  *  r  *""'!  communi- 

Lowther  an  engagement  to  account  in  pictures  for  any 

farther  produce   above   800  guineas ;    which  being  on    j^^  objection, 

the  part  of  Lord  Lowiher  declined,  the  Defendant  con-  ^hat  the  tranil- 

sidered  it  as  sold 'to  him.     He  afterwards  allowed  the  action,  notbc'- 

fiurtfaer  value*  of  100  guineas;    assigning  as   a  reason,  ing  in  the 

that  the  picture  turned  out  better  thiln  he  had  expected  ;  «sual  course 

and  he  made  H  subsequent  offer  of  400  guineas  more  .    aam^n^  er- 

I      «ng  assets, 
^  could  not  pro- 
tect a  purchaser  frcfm  the  Executor^  was  therefore  not  determined. 


d6 
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LOWTHBIU 


by  a  letter  to  the  witness ;  who  applied  to  him  by  the 
direction  of  Lord  Lowiher  to  get  it  back.  The  picture 
howeveri  having' excited  much  attention^  was  pronounced 
to  be  a  Titicm,  of  great  value :  Bryan .  by  his  Answer 
admitting  it  to  be  worth  5000/. 

For  the  Plaintiffs,  and  the  Defendant  Lord  Lowiier, 
it  was  insisted^  that  the  evidence  against  the  answer  of 
Bryan,  as  to  what  passed  upon  the  9th  of  May,  was 
supported  by  another  witness. 

The  Solidior  General,  Mr.  Fonblanque,  and  Mr.  Thom-^ 
son,  for  the  Plaintiffs. 

•  «  .  ,  • 

The  Attorney  General,  and  Mr.  Wingjfeld,  for  the 
Defendant  Lord  Lowther. 


No  doubt  can  be  entertained  of  the  jurisdiction  of 
this  Court  for  this  purpose  (57).  The  ground  is  the 
same  as  that,  upon  which  tlie  specific  performance  of  an 
agreement  is  enforced ;  that  the  specific  thing  is  the  (^ 
ject ;  and  damages  cannot  be  a  compensation. 

The  question  is,  whether  the  Defendant  Bryan  can 
be  considered  a  purchaser  for  valuable  consideration^ 
without  notice.  The  first  question  is,  that  he  was  an 
agent ;  bound-  as  a  trustee,  to  make  the  most  of  this 
picture,  and  to  account  for  the  produce.  As  an  agent 
and  trustee  he  could  not  purcliase  from  his  principal^ 
without  giving  him  the  benefit  of  all  the  information  pos- 
sessed by  the  agent.  The  object  of  this  Defendant,  giv- 
ing the  additional  sum  of  100  guineas  afterwards,  CQuld 
be  no  other  than  to  throw  off  the  character  of  agent,. 

and 


(67)  Ante,  FelU  v.  Read, 
Vol.  Ill,  70,  and  the  note, 
78.    Lhyd  V.  Loariny,  VI, 


773.  Earl  of  MacelesJieU  r. 
Davis,  3  Ves,  4*  Bea.  16. 
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aiyl  ecmvert  himself  into  a  purchaser,  when  he  had  dis-*' 
covered  the  value  of*  this  picture ;  and  the  fsffther  ofier 
of  400  guineas  more  was  from  the  same  motive;  to  give 
the  colour  of  a  fair  equivalent. 

As  agent  for  l^rd  Lau4jker,  he  was  bound  to  exert 
his  skill  to  make  Ihe  most  of  this  picture,  and  to  give  to 
his  inrincipat  the  benefit  of  all  his  information;   espe- 
ctally  in  this  case:  a  professed  dealer  in  pictures:  the 
odber  party  a  nobleman,  ignorant  of  the  art ;  supposing 
^ps  a  picture  of  inconsiderable  value ;  which  on  account 
of  tibe  subject  he  wished  to  exchange.    In  order  to  give 
validity  to  the  new  contract,  Bryan  should  have  commu^ 
meated  every  thing;   that  this  was  a  most  valuable  pic- 
ture, by  Titian*     Suppose  a  mine  discovered  upon  an 
estate  by  an  agent ;  who,  purchasing  from  his  principal^ 
eoncealp  the  fact ;  saying  only,  that  it  will  turn  out  better; 
An4 .therefore  he  will  give  100  guineas  more :  would  such 
a  contract  be.  endured  in  tUa  Court  i    The  subsequent 
letter  of  Bryan  to  the  witness,  on  the  26th  of  May^ 
thc^s,    the  transaction  was  not  finally  arranged:   that 
letter  making  a  farther  o£br  of  400  guineas  to  a  person^ 
inthorized  only  to  get  back  the  picture,  not  tp  make  a 
compromise  as  to  the  price. 

The  n^t  objection  is  the  admitted  character,  in 
Fhich  Lord  Lowther  was  acting ;  as  legal  representa* 
tive  o{  hord  Lonsdale :  Bryan  apprised  therefore,  that 
diis  picture  was  part  of  Lord  Lonsdale^  personal  estate. 
The  proposition  cannot  be  maintained^  that  an  executor 
can  make  a  title  to  a  specific  chattel,  unless  it  is  dis-. 
poaed  of  in  a  course  of  administration.  Suppose,  the 
object  of  this  suit  was  to  restrain  Lord  Lowther  from 
leDing  this  picture.  This  Coyrt  has  not  gone  the  length 
of  deciding,  that  under  all  circumstances  an  executor 
can  make  a  title  to  any  part  of  the  testator's  estate. 

Vol.  XIII.  G  The 
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The  bontrary  was  settled  by  the  House  of  Lorcb>  vefvmlh 
ing  thedecoee  in  Humidev^BiU{S8).  it  has  been  mi]^ 
poted^  that  JjorA  Mardwicief  in  Aif^en^Y.  Gh^brd(i9^ 
and  Mecidv. Lord  Orrery {QQ),  had  impeached  that  d#« 
termination:  but  in  the  late  c^:&e  oi HiUv.  Simpson {61) 
Ae  authority  of  Humble  v.  SiU  Sft  so  fiir  recognbed)  that 
^  doctrine  is  brought  back  to  what  it  was  origiflalfy'; 
that  a  person  deafing  with  an  executor,  eridently  not  kt 
diafifc  diaracter,  the  transaction  falling  within  no  part  ef 
the  dutjr  of  an  executor,  is  bound  to  see,  that  he  haa 
a  power  beyond  what  belongs  to  that  character.  If 
dieae  pictures  had  been  sold  f<Mr  a  return  in  money, 
the  argument  might  haire  been  urged,  that  it  waa  n^ 
eessary  to  pay  debts:  but,  the  nature  of  the  d^salKilif 
being  exchange,  the  terms  of  the  contract  are  decisive 
evidence,  diat  the  executor  was  dealing,  not  w&ii  ft 
Tiew  lo  any  purpose  of  administration,  but  upon  sonift 
speculation.  In  this  respect  there  can  be  no  diffisreftce 
between  chattels  real  and  personal.  The  former  are 
equally  applicable  to  debts ;  and  the  executor  acquirea 
no  higher  tide  in  them.  A  Court  of  Equity  must  con* 
lider  a  transaction,  not  within  the  Une  of  the  en- 
tutor's  duty,  as  roid  with  reference  to  third  persona. 
The  whole  law  on  this  subject  is  stated  in  the  very 
able  judgment  of  the  Master  of  the  Rolls  in  Hill  y. 
Simpson;  stating  the  result  of  all  tliese  cas^s;  that  an 
executor,  exercising  his  legal  title  according  to  the 
due  course  of  law,  has  an  uncontrolled  power  to  sieH; 
but,  if  he  is  dealing  evidently  for  his  own  benefit,  not 
in  the  way  required  by  his  duty,  as  executor,  for  in* 
stance,  pledging  the  assets  for  his  ovm  debt,  or  exchai^ 

ing 


(58)  2Venu  444.  1  Bro.  P. 

ail. 

(59)  lAik.  463.  Cited 
2  Ves.  269.  Stated  by  the 
Misster  of  the  RoU$,  4  JBro- 


C.  C.  136,   from  the  fillis- 
ter's Book. 

(60)  SAth.2Z5. 

(61)  Ante,  Vol.  VII,  152 ; 
see  the  note,  171. 
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The  madequacy  of  the  consideratioifii  as  represented 
hf  Brfitmf  is  so  gross  as  to  excite  surprke  in  any  one» 
iMwMKnig  io  Lord  Tkurhw's  expre88ioti(6S)^;  and  alone 
flMidies  a  suffident  ground  for  setting  aside  the  eon^ 
fifitet:  fiiis  Defendant  contending^*  that  he  is  to  hav6 
fbf  Bob  guineas  pi^operty,  which  he  admits  to  be  worth 
fiDOW.  If  the  last  transaction,  upoifi  the  26th  of  May^ 
#li€B  he  offered  400  guineas  more^  as  a  final  ar* 
imgeitaebt,  had  be^n  completed,  that  contract  must 
hs¥e  been  set  aside  upon  the  Bill  of  Lord  Lawtheri 
and  the  only  consideration  would  have  been,  upon 
what  terms  this  personal  chattel  should  have  been 
leMoriM* 
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Mr.  Perceval  and  Mr.  TVower,  for  the  Defendant 
Bryam. 
•^  tTke   only  question    is/    ii^hether    the    property  was 
(Sifthged ;    tr,-  whether    this   was    a    deposit  with   an 
agent.      The   dflfect  is    a   distinct    and    absolute    sale. 
The  case  of  Hitt  r.  Smpsan  has  Ho  resemblan^  to  this. 
That  was  a  .transfer  by  an  executor,  insolvent  at  the 
ffane,    for  his  oWn  debt,  within  two  months  after  the 
desfli,  to  a  person  acquidhted  with  his  situation.     But 
is  there  any  case  of  a  solvent  executor,  known  to  be 
80,  administering  the  effects  of  a  mo^  solvent  testator, 
infinitely  beyond  anydemal^  upon  them,   the  executor 
MiSsctf  beneficially  interested,  no  risk  of  prejudice  to 
die  estate,    that  under  such   ciromnitances   fraud  has 
been  presumed ;  aiid  a  disposition  o^  part  of  th6  assets 

has 


(e2)'SeelJ9i^t;.a  0. 
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has  been  held  a  devastavit?  Taylor y. Hawkins {68)^ 
shews,  there  is  no  general  rule»  that  iui  executor  may. 
not  dispose  of  the  assets;  though  the  effect  should  be 
to  defraud  a  creditor.  In  Farry.Nemman{G4f)  and 
Whale  V.  Booth  (65)  the  general,  rule  is  stated  die 
other  way;  that  an  executor  may  dispose  of  the  assets; 
that  his  power  over  them  is  absolute ;  and  they  cannot 
be  followed;  with  the  single  exception,  where  there  is 
a  contrivance  of  a  devastavit  between  the  executor 
and  the  purchaser.  That  was  the  origin  of  all  these 
cases,  breaking  in  upon  the  general  rule.  In  Quick  y, 
Staines  (OR)  Lord  Chief  Justice  £yre  certainly  expresses 
strong  dbsent  from  the  doctrine  of  the  three  Judges 
agunst  the  opinion  of  Butter,  Justice,  in  Farr  y,  New^^ 
man  (67). 


<  ii 


Then,  as  to  the  principal  question,  whether  this 
picture  was  deposited  with  Bryan  for  sale,  and  he  was 
to  advance  300  guineas  upon  it  in  the  first  instance^ 
and  to  account  for  any  produce  beyond  that  sum,  the 
alleged  agreement  for  that  isr  distinctly  denied  by.  &e 
answer;  and  the  evidence  cannot  prevail  against  that, 
denial.  The  conclusion  is  clear,  that  Lord  Lowther 
intended  to  sell  this  picture  altogether;  not  to  incur 
the  risk  of  cleaning,  &c.  taking  upon  himself  a  specu- 
lation,  so  uncertain  as  to  the  result  If  Bryan  can  be 
considered  as  an  agent>  certainly  this  transaction  Cfumot. 
stand  as  a  sale.  • 

The  Solicitor-^General,  in  Reply. 
The  admission,    that,-  if  Bryan  was  an   agent,   thb, 
cannot  stand  as  a  sale,  reduces  the  case  to  a  very  short 
question  of  fact.     Here  are  two  witnesses   against  the 

answer ; 


(63)  Ante,  Vol.  Vm,2Q0. 

(64)  4  Term  Rep.  621. 

(65)  4  Term  Rep.  625,  n. 


(66)  I  Bom.  i^  Pul.  293. 

(67)  4  Term  Rep.  621. 
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JtBflwer :  but,  taking  it  as  if  tliere  were  one  only,  this 
-answer  cannot  prevail  upon  the  rulei  that  is  relied  on. 
That  rule,  adopted  from  the  Civil  Law,  with  great  re- 
luctance, is  taken  most  strictly.    The  denial  must  be 
positive;  and  under  such  circumstances,  that  the  Court 
must  give  credit  to  it :  otherwise  it  shall  not  prevail  (G8). 
The  rule  does  not  receive  much  favour;    not  standing 
upon  any  satisfactory  reason.    The  rules  of  evidence  do 
not  compose  the  most  admirable  part  of  the  Civil  Law; 
proceeding  upon  a  sort  of  arithmetical  proportion,  ac- 
cording to  the  number  of  witnesses;  concluding  there- 
lore,  that  between  the  affirmation  of  one  and  the  denial 
of  one  there  is  perfect  equality.     But  is  that  conclusion 
just,  where  the  witness  is  perfectly  indifferent,  and  the 
denial  by  a  party,  who  has  every  thing  at  stake?  This 
denial  is  followed  by  an  admission,  that  the  Defendant 
did  offer  to  make  the  engagement,  stated  by  the  witness; 
who  declined  to  accept  it ;  and  therefore  the  Defendant 
considered  the  picture  as  fidrly  sold  to  him :  the  slight- 
est distinction  possible.    There  may  be  no  great  incon- 
sistency between  that  and  the  account  of  the  witness:  the 
-one  construing  silence  an  acquiescence:  the  other  giving 
it  the  effect  of  declining  the  offer.    Was  it'  fair  dealing 
to  desire  the  other  to  set  a  price ;  not  then  saying,  he 
would  give  that;  but,  when  a  low  price  was  named,  then 
declaring,  he  would  give  it,  with  an  offer  of  what  more 
should  be  produced ;  and,  as  no  answer  was  given,  con- 
cluding, that  the  offer  was  declined  ? 


laoB. 
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*  It    appears    by  the  answer,    that  Bryan  knew,   the 
value  of  this  picture  was  5000/.  immedijately  after  he 

had 


(G8)  The  denial,  if  posi- 
tif  e»  prevails  against  the  sin- 
gle witness,  unless  conBrni- 
ed  by  circo Distances.  Ante^ 
Evant   V.  Bicknell,  Vol.  VI, 


174.  See  p.  185.  Eoii  India 
Company  v.  Donald,  IX,  275; 
and  the  notes,  VI,  177.  Ii> 
244. 
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Ead  cleaned  it.  He  representsi  that  he  formed  his  opi- 
nion upon  his  own  examination  of  the  jdcture)  after  it 
was  cleaned,  not  upon  the  judgment  of  any  other  per- 
son. He  was  bound  to  sell  this  picture.  This  Court 
would  have  compelled  him  to  sell  it;  if  he  had  delayed 
for  any  length  of  time.  It  was  sold  to  him  for  that 
purpose.  He  was  collecting  pictures  for  sale  only.  Ife 
must  be  considered  a  trustee  for  sale  in  every  respect. 
If  he  had  put  it  up  to  auctllon,  and  purchased  it  him- 
self in  another  name,  and  afterwards  sold  it  at  a  profit 
he  would  have  been  a  trustee  as  to  that.  He  admits, 
he  was  not  to  make  profit  by  that  picture.  His  profit 
was  to  be  o«dy  upon  the  pictures  he  was  to  give  in  ex- 
change. The  clear  result  is,  that  he  must  be  considered 
as  an  agent.  How  can  the  addition  of  100  or  400  gui- 
neas be  reconciled  with  fair  dealing,  if  at  that  time  he 
had  any  idea  of  the  value  ? 


As  to  the  point  upon  the  purchase  from  an  executor, 
all  the  authorities  concur  to  this  extent;  that,  where 
the  executor  dearly  is  not  dealing  for  the  purposes  of 
administration,  the  purchaser  is  bound  to  go  fkrther; 
and  to  see,  that  the  executor  has  the  equitable,  as  wefl 
as  the  legal,  title. 

The  Lord  Chancellor. 
There  is  only  one  point,  upon  which  I  wish  not  to 
determine  immediately:  not  from  any  doubt  of  tibe 
principle,  upon  which  this  case  ought  to  be  decided; 
but,  as  it  is  reduced  to  a  question  of  fact;  which  de- 
pends not  only  upon  the  general  tenor  of  the  deposi- 
tion, but  may  turn  upon  the  language. 


Considering  the  Defendant  Bryan  as  an  agent,  the 
principle,  upon  which  a  Court  of  Equity  acts  in  cases 

of 
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iftttled  in  mwy  infiitanGe^j  particularly  in  tbe  lime  of 
I^^  jEHd^n  (69) ;  restiiig  upoA  grounds^  connected  wi& 
the  clearest  principles  of  e^^uitjT)  and  the  generaji  secti*' 
rij|7  of  contracts:  viz.  that  an  i^eok;  %o  seB  shall  itoit 
QOQifert  himself  into  a  purchaser ;  unless  he  can  mdke  it 
perfectly  cleaj?*  tiiat  he  furnished  his  employer  witsh  aB 
tlie  knowledgef  which  he  himself  posses^.  The  ad^ 
IWision  of  that  principle  reduces  this  eiaoi^  escept  lui 
tQ  the  right  of  an  executor  (o  deal  iia  this  wayj  to  the 
que^tion^. whether  upon  the  9th  of  ilfay,  Mrgan  hecaiM 
the  purchaser  of  this  picture  at  the  price  of  300  guineas ; 
for  the  additional  sum,  afterwards  advanced^  must  be 
considered  as  gratuitous  upon  his  part  ^  as  a  man,  who^^ 
having  by  a  bargain,  which  the  law  would  supporti^ 
obtained  an  article  much  more  valuable  than  he  sup*^ 
poaedi  might  be  induced  b]^  bis  own  spontaneous  ho- 
liQur  to  throw  in  some  farther  consideration^  If  Bryan 
had  himself  set  the  value  of  300  guineas  upon  this 
picture,  the  decision  must  have  been  against  him  im- 
Qiediately:  the  condition  of  the  parties  being  so  unr 
aqpial^  and  though  inadequacy  of  consideration  is  noir 
of  itself  a  sufficient  ground  for  setting  aside  a  con* 
tzaet,  it  ii^  when  gross»  strong  evidence  of  fraud  (70). 

But  thb  circumstance  exists  in  the  case ;  upon  which 
alone  my  mind  has  balanced ;  and  I  qontinue  to  doubtj^ 
whether  this  Defendant^  if  he  insists  upon  it,  is  not 
entitled  to  an  issue  aa  to  that.  Upon  the  9th  of  Mat/,. 
Bryan  refusing  to  put  a  price  upon  the  picture,  the^ 
friend  of  Lord  L&wiher  set  the  price  of  300  guineas. 
*I  cannot  upon  the  evidence  alone  attribute  fraud  to 
Bryan ;  closing  with  that  proposidan,  coming  from  the 

friend 


IttML 


LowTHaA 

LoWTHBri. 


Inadequacy 
of  consider- 
ation, though 
not  of  itself 
a  sufficient 
ground  for 
setting  aside 
a  contract,  is, 
when  gross, 
strong  evi- 
dence of 
fraud* 

i;  •104  } 


(69)  See  ante,  CSols  v.TVe- 
totkick.  Vol.  IX,  234.  Morse 
V.  Royal,  XII,  355;  and  the 
references. 


(TQ)  See.  ante,  Morthek  v. 
BuUer,  Vol.  X,  292.  I,  219. 
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friend  of  tbe  seller,  and  a  person,  not  ignorant  upoil 
the  subject.  I  cannot  attribute  more  knowledge  tc^ 
Bryan  at  that  time,  before  this  pictu^  had  undergone 
that  process,  by  which  its  pristine  beauty  was  restored^ 
The  rejection  of  the  ofier  by  Bryan^  according,  as  he 
represents,  to  the  ordinary  course  of  his  trade,  to  ac^ 
count  for  any  farther  produce,  seems  extraordinary;* 
Whether  upon  the  9th  o(May  a  specific  contract  took 
place,  depends  upon  the  evidence  of  these  witnesses; 
whose  cross  examination  in  a  Court  of  Law  may  give 
the  case  a  different  shape. 


The  other  part  of  the  case  involves  a  question  of 
great  importance.  I  have  read  the  Report  of  HUl  v. 
Simpsan{71).  A  more  accurate  and  truly  learned  judg- 
ment never  was  pronounced  than  that  of  the  Mcuier  of 
the  Rolb ;  bringing  together  all  the  cases,  and  dedudng 
the  principle:  depending  upon  the  point,  whether  in 
the  nature  of  the  dealing  it  appears,  that  the  executoi^ 
was  not  acting  in  the  execution  of  his  trust,  and  the 
distribution  of  the  assets;  in  which  case-  it  is  incum-* 
bent  upon  the  purchaser  to  inquire  farther  than  the 
mere  legal  title,  as  executor.  If  Bryan  was  not  a  pur- 
chaser for  800  guineas  upon  the  9th  of  May,  that 
principle  cannot  come  in  question  in  this  case.  The 
question  for  the  issue  will  be,  whether  it  was  agreed 
upon  the  9th  of  May,  that  Bryan  should  purchase  this 
picture  absolutely  for  300  guineas,  to  be  estimated  in 
pictured ;  or  whether  he  was  to  be  accountable  for  any 
farther  produce. 


Nov.  nth*  The  Lord  Chancellor  directed  the  Issue. 


(71)  Ante,  Vol.  VII,  162. 
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20th,  22d. 
^T^HE  case,    represented  by  this  biU,   was,   that  the  Receiver  upon 

Plaintiff  Mrs.  Huguenin,  being  entitled  to  an  estate  Motion  against 

in  Jamaica,  in  fee-simplei  within  three  months  after  her  ^^  ^^fS^  ««- 

return    from    the    West    Indies,    bemg  then  a  widowj  ^^  ^^^^^  * 

executed  a  conveyance  to  the  Defendant,  who  was  a  ^ 

m  :  upon  a  strow 

der^Qfrnan,  in  fee-simple,  subject  to  the  payment  of  an  gngpieion  of 
annuity  of  400/.  to  herself  for  life.     A  letter  to  the  abased  con- 
Bolicitors,  who  were  in  possession  of  the  title-deeds  ad-  fidence,  aris- 
mitted  by  the  Defendant  to  have  been  written  by  him,  ing  upon  the 
but  from  her  dictation,  lamented  her  destitute  situation  Answer* 
by  the  death  of  her  husband;    and  stating,   that  Pro- 
vidence had  spnt  her  a  firiend   to  manage   her   affairs 
to   advantage,    concluded  with  a   direction   to   deliver 
up  the  deeds,   and  to  settle  her  account  with  the  De^ 
fendant(73). 

The  estate  had  been  let  for  one  year  at  600/. :  but 
that  was  accounted  for,  by  the  circumstance,  that  it  was 
let  tp  ^  person,  who  had  an  estate  contiguous;  and  it 
was  admitted,  that  upon  survey  the  annual  value  did  no^ 
exceed  ^450/. 

Under  these  circumstances,  admitted  by  the  anaweri 
a  motion  was  made  for  a  receiver^  The  SoUcitor,  who 
prepared  the  conveyance,  was  made  a  party;  a9  he 
dauned  a  lien  upon  the  deeds  for  his  co^ts.  He  stated^ 
that  he  cautioned  the  Plaintiff  against  making  the  con- 
Teyance. 

The  SoUeiior  General,  Mr.  HoUist,  and  Mr.  Tratder, 
in  support  of  the  motion,  insisted,  that  this  Defendant^ 

standing 

(72)  See  t)ie  case  fully  sUted,  post.  Vol.  XIV,  S78.. 
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standing  in  the  character  of  a  trustee^  could  not  possibly 
take  a  bounty  from  the  Cestui  que  trust ;  and  that  the 
circumstances  of  this  case  raise  great  suspicion.  They 
cited  Vatm  y.  BameH{73),  and  SkeUy  t.  Lloyd  {74f); 
as  authorities  for  granting  a  receiver  before  the  hearing 
against  a  person^  having  the  legal  estate^  and  claimiiig 
the  beneficial  interest. 


•  . . 


Mr.  Perceval,  Mr.  Richards,  Mr.  Hart,  Mr.  Martin, 
.  and  Mr.  WethereU,  for  the  Defendant. 
The  cases  of  Vann  v.  Bamett  and  Compttm  v.  Bear" 
croft  Yfere  both  cases  of  an  attorney.  Except  m  such 
cases  the  attempt  to  get  a  decision  upon  the  right  in  this 
way,  by  a  mere  suggestion,  that  the  conveyance  was  im^ 
properly  obtained,  has  never  been  made.  The  authority 
given  to  this  Defendant  by  the  letter  to  the  solicitors  to 
get  the  deeds,  and  settle  her  account,  is  not  sufficient 
to  bring  him  within  the  principle  of  attorneys,  agents^ 
tad  trustees. 


The  Lord  Chancellor. 
Two  distinct  questions  arise:  1st,  Whether  so  strong 
a  probability  of  title  appears  upon  this  biD  and  answer, 
as  will  induce  the  Court  upon  the  principles,  on  which  it 
acts,  to  consider  this  Plaintiff  as  having  a  strong  inte- 
rest to  have  the  estate  secured ;  in  case  she  should  ob^ 
tain  a  decree:  2d\y,  Whether  this  Defendant  having 
the  legal  estate  by  adverse  title,  not  being  a  trustee 
by  his  admissicMi,  a  receiver  ought  to  be  appointed  by 
mlerlocutory  order  on  motion.  The  decree  in  the 
ease  otPurcettr.  ]iPNamara{75)  did  not  proceed  upon 

the 


(73)  2  Bra.  C.  C.  158.  In 
that  otse'  and  Comptcm  v. 
Beatcrcft,  cited  ia  the  note^ 
it  was  before  Answer.  See 
JtrvU  V,  White,  anle,  VoL  VI 
738^  lUld  the  noto^  789. 


(74)  In  the  Court  of  Ex- 
chequer; see  Llmfd  v.  PoM" 
nuyhan,  post,  VoL  XVI,  50« 
3  Mer.  697. 

(76)  Post,  Vol.  XIV,  01. 
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die  eonnaction  of  altorney  and  cltent,  or  trustee  and 
eesim  que  trust-;  nor  fipon  the  groundi  that  the  PUda- 
tiflP  did  now  know  what  ahe  was  doing.  That  decree  was 
made  and  affirmed  upon  a  principle,  not  connected  with 
any  auch  technical  relation,  that  the  answer  admitted, 
according  to  the  letter,  admitted  by  this  answer,  that 
the  Plaintiff  and  her  sister  were  under  the  particular 
protection  of  the  Defendant;  who  ought  not  to  have 
permitted  them  to  make  a  deed  in  his  favour ;  that  they 
k>oked  to  him  for  advice;  and  were  entitled  from  him  to 
protection  of  their  property.  There  were  repeated  ratifi- 
cations ;  and  a  lapse  of  20  years  between  the  execution 
of  die  deed  and  the  hearing  of  the  cause.  The  Master 
of  the  Rolb  distinctly  put  his  cipinion  upon  that  dear 
prindple.  All  fraud  and  undue  influence  were  denied ; 
and  the  conveyance  was  represented  by  the  answer  as  a 
defiberate  voluntary  act  in  favour  of  the  Defendant  and 
his  family. 

I  admit,  I  am  not  in  this  way  to  decide,  or  prejudice, 
this  cause.  All,  that  it  is  necessary  to  say,  is,  that 
there  is  a  very  strong  probable  title  in  the  Plaintiff  to 
call  back  this  estate,  upon  such  terms  as  may  seem  pro- 
per at  the  hearing ;  which  she  appears  to  have  conveyed 
mider  sudi  circumstances;  reserving  only  an  interest 
bt  life.  The  question  then  is,  whether,  whatei^r 
may  be  my  opinion  of  the  complexion  of  this  case 
upon  Ae  bill  and  answer,  I  ought  to  interfere,  byap- 
pointing  *a  receiver.  A  very  stifrong  c^M^  has  be^  pro- 
duced in  fiftvoi^r  of  that.  In  Vqnn  v.  Bamett{lG)  the 
Defiwdant  had  the  legal  estate,  in  trust  to  pay  him- 
self. But,  as  one  of  the  ruling  principles  of  this  Court 
is,  that  there  must  be  some  evjl  actually  existing,  or 
some  evidence  of  danger  to  the  property,  if  the  Court 

should 
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(7a)  2  jBm.  C.  a  168. 
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should  not  interfere,  to  induce  it  to  act  in  this  stag^  of 
a  cause,  as  in  the  instance  of  waste,  though  I  hate  a 
strong  inclination  to  grant  a  receiver,  I  will  look  into  die 
authorities,  before  I  determine* 


Nev.TSd. 


The  Lord  Chancellor. 
Under  all  the  circumstances  of  the  case  I  have  no 
doubt  of  the  jurisdiction  to  appoint  a  receiver.  But,  in 
order  to  avoid  the  expence  of  that,  the  Plaintiff  being 
entitled  for  her  Ufe  to  an  annuity,  admitted  to  be  very 
near,  if  not  quite,  equal  to  the  rents,  I  propose  an  in- 
quiry, what  arrears  of  the  annuity  are  due;  the  De- 
fendant to  pay  the  amount  forthwith ;  to  give  security 
for  the  future  payments,  and  to  account  for  the  rents 
and  profits. 


The  Order  was  drawn  up  accordingly. 


HIXON  V.  OLIVER. 


1806. 

Nav.lltk, 

18th. 
Beouest  to  the  T^^  *  settlement,  previous  to  the  marriage  of  Abraham 

Testator's  wife  Oliver  with  Fcuthy  York^  lands  in  Easington,  held 

of  801.  a  year    by  lease  for  three  lives  imder  the  Bishop  of  Durham, 

for  life,  "  and  were  conveyed  in  trust  after  the  marriage  for  Abraham 

"  the  sum  of    OUver  for  life ;  and,  after  his  death,  in  trust,  by  mort- 
«' 800/.  to  be 

"  disposed  of  *^^' 

^*  as  she  thinks  proper  to  be  paid  after  her  death,"  and  a  leasehold 
house  and  fiirnitare  for  life  :  an  absolute  interest  in  the  300/.  trans- 
missible to  the  administrator :  not  a  mere  power  of  appointment. 

Will  not  construed  by  reference  to  a  Setdement;  the  provisions 
differing  in  some  respect ;  though  a  substitntion  was  intended. 

Distinction  between  repugnancy  and  a  qualification^ 
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ipige,  or  out  of  the  rents  and  profits  of  the  premises 
to  pay  to  FaHhy  York,  during  her  Ufe^  the  yearly  sum- 
ol.GOLf  at  the  dme  therein  mentioned;  and  in  trust 
by  mortgage  or  sale  of  the  premises,  or  by  all  or  any 
of  the  same  ways  and  means,  to  raise  within  six  ca- 
lendar months  after  the  decease  of  Abraham  Oliver  the 
sum  of  SOOL,  and  pay  the  same  to  such  persons  and 
finr  such  purposes  as  she .  the  said  Faithy  York  hy. 
Deed  or  Will  should  appoint ;  and  in  default  thereof 
it  was  declared,  that  the  said  sum,  or  so  much,  whereof 
BO  such  appointment  should  be  ipade,  should  not  be 
raised.  Byaqother  deed,  also  previous  to  the  marriage^ 
a  house,  h^ld  by  lease  for  4fO  years  from  the  Dean  and 
Chapter  o{ Durham,  was  assigned  to  the  same  trustees; 
m  trust  for  Abraham  Oliver  for  his  life ;  and  after  bis 
death  tar  Faithy  York  for  her  life;  and  after  her  death 
tor  Abraham  Oliver,  his  executors,  administrators,  and 
assigns. 


109 


iao6. 


HlXON 

Oliver. 


Abraham  Oliver,  by  his  Will,  'dated  the  5th  of  Z>e- 
eember,  1801,  made  the  following  disposition: 

'^  To  my  dearly  beloved  wife  Faithy  Oliver  60/.  a  year 
'^as  her.  dowry,  to  be  paid  quarterly  by  my  executor 
'^  from  the  day  of  my  death  and  the  sum  of  300/.  to 
''  be  disposed  of  as  she  thinks  proper  to  be  paid  after 
''  her  death  and  also  my  leasehold  dwelling-house  and 
''  fiumiture  during  her  natural  life." 

The  testator  died  soon  after  the  date  of  his  Will; 
and  his  widow  survived  him  about  a  month,  and  died 
intestate;  not  having  disposed  of  the  legacy  of  300/. 
The  bill  was  filed  by  her  administrators  against  the 
executor  and  residuary  legatee  o{  Abraham  Oliver,  pray* 
ing  payment  of  the  legacy  of  300/. 


The 
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idM. 


The  Defetid^^t  by  hte  Msw^t  tobmitted,  tiiat  the  Wi|l 
was  merely  intended  ta  be  a  ebnfinoaatioh  of  the  eetde^ 
ment,  so  far  as  relates  to  the  mim  of  SKM.  |  and  tibM 
FaUhy  Olhet  had  only  a  power  of  appointment  oter  tfiai 
fstk&ki  aiid  no  property  6t  vested  uHevest  Aerein  by  Tfartde 
ef  the  Wai;  and,  as  she  died'  intestate^  and  widioirf 
ittakin^  any  appointthent  of  the  said  sum  of  SOOA,  il 
ought  not  to  be  raised ;  tad  the  Plaintiffs  are  not 
thied  to  itw 


'Mt.Bieharda  and  Mf.Mail,  for  the  Fhdntifis,  opev 
the  authority  of  Robiman  y.  Dusgaie (Tl),  Tomlinitm  t. 
DigAion  (78),  and  <he  ^several  other  cases,  referred  to  in 
Holmes  y.  CpghiU  ( 79  \  contended,  that  the  interest  iii 
this  legacy  of  800/.  was  absolute  property^   as  cKatiii- 
gcdshed  from  power.    These  cases  shew,  that  the  Court 
has  in  varions  instances,  where  the  words  might  hare  im- 
ported the  contrary,  given  an  absolute  interest  to  the  de* 
visee  or  legatee.   What  is  there  in  this  Will  to  prevent 
that  constrnctioti?   Both  the  annuity  of  602.  and  the  aum 
of  300/.  are  ^ven  by  the  same  clause,  and  the  bequest 
of  the  latter  is  a  continuation  of  the   sentence,   and  a 
dSrect  bequest,  as  much  as  the  annuity  of  60/.,  and  the 
leasehold  property;  mentioned  afterwards.    An, absolute 
iiiterest  being  given  in   the   first  instance,   the  subse- 
quent words,  if  repugnant,  may  be  rejected.     Com. 
hev.  N.  7. 


The  Solicitor-General  and  Mr.  Martin,  for  the  De* 

fendant. 

There    is    no  way,   in  which    the    testator's  .Widow 

can  have  any  personal  enjoyment  of  this  legacy.    The 

effect  is  a  mere  power  to  dispose  of  this  sum,  as  she 

thinks  proper.      She  must  make  an  appointment,  and 

that 


(77)  2  Fern.  181. 

(78)  1  P.  Wm.  149.  Salk. 
230.  10  Mod.  31.  Com.  194. 
2  Eg.  Ca.  Ab.  300,  pi.  13. 


(79)  Ante,  Vol.  VII,  4d9. 
XII,  200.  See  the  note,  II, 
594. 
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1^  linttt  be  done  by  Deed  or  Will.     In  TomHiuoh  V.         180ft. 

Digkttm{90)  the  persons^  to  be  the  appointees,  irere        flrtto* 

lM>}nted  out ;  and  the  intention  was,  that  the  wiib  shonld  9. 

liEve  Bome  species  of  property:  viz.  the  enjoyment  fer      Olivbv. 

9k*    tf  there  is  any  doubt  upon  this  Willi  it  is  cleared 

lytbe  settlement;  which  maybe  resorted  to  in  aid  of 

'ihe  constmction;  as  the  provision  by  tbeWiB  is  n  sub- 

B0hition  for  diat  by  the  settlement ;  ^nd  according  to 

the  authorities  upon  the  subject  of  saitisfacdon,  one  of 

the  8to>ngest  of  which  is  Copley  v.  Cbpfey  (81 )»    she 

eodd  not  hafve  both.     In  a  late  case,   at  the  Rdtts, 

Hther  ▼•  The  Bank  of  England^  a  smn  of  money  was 

gSren  to  be  paid  to  a  woman  for  Hfe;  and  afterwards  as 

ihe  shall  dispose;  and  it  was  held  only  an  interest  for 

Bfe,  widi  a  power;  and  the  same  point  was  decided  in 

Iteidr.Shergold{%Z). 

The  Lord  Chancellor. 
The  words,  that  immediately  follow  the  legacy  of  900/., 
are  not  repugnant.     They  form  a  quaBfication  of  the 
legjfcy;  for  the  payment  is  postponed. 

I  shafl  look  into  the  authorities :  but  I  have  formed 
in  opinion  upon  this .  point.  This  is  a  question  of  in« 
tention ;  which  the  Court  can  get  at  only  by  the  words 
of  theWilL  Several  cases  have  been^  cited.  In  Maske^ 
lyne  v.  Maskelyne  ( 83 )  it  might  have  been  argued,  that 
die  disposition  must  have  been  intended  to  be  by  Will; 
and  that  without  such  disposition  the  money  was  not 
due ;  for  if  the  property  was  absolutely  his  own,  it  was 
needless  to  insert  that  direction,  that  he  might  dispose 

it  by  Will.    So  in  other  cases,  that  have  been  cited, 

it 

(80)  I  P.WiU.  149.     8alh.         (81)  1  P. Will  147.  ^ 

10  Mod.  31.    Com.  104.         (82)  Ante,  Vol.  X,  370. 


t  iSq.  Ca.  Ah.  300,  pi  13.  (83)  Amh.  750. 
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it  might  have  been  argued,  that  by  the  frivolous  wov 
inttoduced  it  was  not  intended  to  give  the  absolute  i 
terest ;  as  the  Law  would  supply  that  power.  What 
the  distinction  in  this  Will?  There  are  in  the  first  j 
stance  words  sufficient  to  convey  this  sum,  as  absoli 
property^  Then  follows  the  qualification,  restraini 
the  i>aynient,  upon  such  application  of  the  fund 
she  may  make,  until  after  her  death.  It  would  be  t 
•  much  to  put  upon  the  Will  a  construction,  which 
will  not  of  itself  bear  by  reference  to  the  setdemen 
fois  though  it  is  true,  according  to  the  cases  of  tit 
faction,  that  she  is  not  entitled  to  both  provisions^'S 
the  legacy  is  in  effect  a  substitution  for  the  projin 
J)y  the  settlement,  yet  it  may  not  be  the  same  thii 
and  there  may  be  a  variation  of  intention:  the  lega 
being  given  according  to  her  absolute  disposition:  z 
depending  upon  the  execution  of  a  Deed  or  WilL 
will  tunf  upon  the  effect  of  the  words  *'  to  be  pud  afl 
**  her  death.*'  Such  words  as  those  do  not  occur  in  |i 
.of  the  cases,  that  have  been  cited;  and  if  they  wc 
not  in  this  Will,  she  could  immediately  have  called  i 
the  money :  but  they  have  the  appearance  of  an  intc 
tion,  that  the  money  should  be  paid  after  her  ^Leath 
some  person,  to  be  appointed  by  her.  At  present  I  thix 
she  was  absolutely  entitled. 


Nov.  18M. 


The  Lord  Chancellor. 
The  opinion,  that  I  threw  out  yesterday,  is  confirme 
that  this  Will  gives  to  the  widow,  not  only  the  annii' 
of  (SO/.,  as  to  which  there  is  no  question,  but  also  t 
legacy  of  300/.,  at  her  absolute  disposition ;  and  the] 
fore  her  administrators  are  entitled  to  file  this  BilL  Tl 
judgment  is  supported,  not  only  by  the  authority  of  t 
numerous  cases,  that  have  been  referred  to,  but  also 
general  principle. 
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tl3 


The  first  of  those  cases  is  Robinson  v.  Dusgale  (  84) ; 
which  cannot  be  distinguished  from  this.    The  case  ( 85  ^ 
there  cited  from  Lord  Hobart,   is  clearly  right.      The 
party  was  to  be  called  upon  to  pay  only  in  the  event  pro- 
vided.    In  Miukelyne  v.  M<Mkelyne  {96)  the  same  point 
was  decided  upon  that  authority  by  Sir  Thomas  Setoell, 
aTery  eminent  Judge.      Compare  the  words  in  those 
cases  with  those  of  this  Will.    The  difference  is  in  favoiu: 
of  these  Plaintiffs.      If  this  legacy  had  been  expressed 
merely  to  be  disposed  of  as  she  thinks  proper^  it  would 
be  clearly  within  the  preceding  cases ;   and  the  subse- 
quent direction,  "  to  be  paid  after  her  death/*  strengthens 
die  construction,   upon  the  various  authorities;   that  a 
legacy,  not  given  at  a  future  time,  but  given,  to  be  paid 
at  a  future  time,  is  a  vested  legacy:  the  time  being 
eonsidered  annexed,   not   to    the   legacy  itself,    but  to 
ihe  payment  only.    All  those   cases   are   collected    by 
Mr.  Roper  {87).      This   therefore  was  a  legacy  vested, 
bat  not  due  till  after  the  death  of  the  legatee.     She 
eoidd  dispose  of  it,  as  she  thought  proper;  not  being 
confined  to  a  disposition  by  Will ;  and  the  person,   to 
whom  she  might  have  thought  proper  to  dispose  of  it, 
would  have  stood    in   her  place,  entitled  to  receive  it 
from  the  assets. 

The  settlement  at  first  made  some  impression  upon 
me ;  upon  which  it  was  ingeniously  argued,  that  the  in- 
tention was  to  give  by  the  Will  the  same  interest,  that 
kad  been  before  given  by  the  deed.  That  was  properly 
given  up  in  the  reply ;  as  there  is  a  difference  between 
ihe  two  clauses.  The  case  oi  Holmes  v.  Coghill{88), 
m  which  I  concurred  in  all  the  principles,  stated  by  the 

Master 

(84)  2  Fern.  181.  Kebbell,  Vol.  Ill,  363,  and 

(85)  Pease  v.  Mead,  Hob.  9.      the  note;  364. 

(86)  Amb.  760.  JC88)  Ante,  Vol.  VII,  499. 
(B7)    koper    on    Legacies,      XII,  206. 

cliap.  V.     Ante,  Bafrford  v. 
Vol.  XIII.  H 
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Distinction 
between  a  lis- 
gacy»  givett  at 
a  future  time, 
and  a  legacy 
given,  to  be 
paid  at  a  fu- 
ture time :  the 
latter  vested;  . 
and  payment 
only  post- 
poned: the 
time  beings  an* 
nexedy  not  ta  - 
the  legacy,  bat 
to  the  pay- 
ment only. 
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Powors  muAt 
be  expressed, 
not    implied ; 
and  are  con- 
strued strictly. 
Though  de- 
fects in  exe- 
cution are  in 
certain  cases 
supplied  in 
Equity^   the 
want  of  exe- 
cation  cannot 
be  supplied. 
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Master  of  Uie  JtoUs^  strongly  supports  this  decmoQ. 
The  Master  qf  the  Rolls  held,  that  powers  must  be  ex- 
press, and  mast  be  strictly  construed;  and  seems  lo 
tlunk,  Courts  of  Equity  were  not  altogether  warranted  in 
supplying  defects  in  the  execution.  The  want  of  ep»- 
cution  they  cannot  supply.  Certainly  it  is  not  easy  to 
understand  the  principle,  upon  which  the  Court  has 
jgouae  to  such  an  extent  upon  that  subject. 

In  this  case  however  it  is  enough  to  say,  that,  as  power 
is  a  restraint  upon  property,  it  is  never  to  be  impUoii 
that  this  is  a  direct  bequest  of  property ;  and  tfaer^^ore 
the  J^laintifTs  are  entitled. 


1809. 

Nw.  18M, 

20M. 

« 

Equitable 
mortgage  by 
deposit  of 
title-deeds 
pr<»ferred  to 
9  purchase 
wiUi  notice. 
Evidence  in 
writing,  not 
admitted,  as 
an  agreement 
unstamped, 
does  not  pre- 
vent parol  evi- 
dence;  if 
otherwise  ad- 
missible. 
Relief  under 
the  general 
prayer;  if  con- 
sistent with 
the  case  made 


HIERN  r.  MILL. 

rpHE  bill  stated,  that  in  January  1798  the  Defendant 
''*  MiU,  being  indebted  to  the  Plaintiff  in  250/.;  for 
securing  the  xepayment  with  interest  proposed  to  ent^ 
into  a  bond,  and  also  to  make  a  mortgage  to  the  Plaintiff 
of  a  real  estate,  called  Upcott;  to  which  prd])osal  die 
Plaintiff  consented;  and  accordingly  MiU  executed  a 
bond,  dated  the  11th  of  January,  1798,  with  condition 
for  payment  of  2501.  with  interest  on  the  11th  of  Jmfy 
next;  and  he  at  the  same  time  left  in  the  hands  of 
the  Plaintiff  certain  title  deeds,  which  he  repreaentcsd 
to  be  all  the  title-deeds,  by  way  of  mortgage,  pledgi^ 
and  security,  for  repayment  of  die  said  sum,  &c.  till 
regular  deeds  of  mortgage  could  be  made  and  executed ; 
and  all  such  deeds  have  ever  since  been  in  the  custody 
of  the  Plaintiff. 

The  bill  farther  stated,  that  the  Plaintiff  having  after- 
wards made  farther  advances^  by.  an  account,   settled 


by  the  BilL 


in 
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in  jffiwember  1799  MU  appeared  to  be  indebted  to  180#» 
Him  m  the  fardier  sum  of  1001. ;  and  upon  that  occasion  h^^r^ 
ptopo*ed  giTing  another  bond  to  the  Plaintiff  for  secur-  «• 

i9g  that  sum,  and  forthwith  making  a  formal  mortgage  MiMf 
nf  aaid  estate,  a3  well  for  securing  that  sum  as  said 
iSOL,  with  interest  as  aforesaid;  and  accordingly  exe- 
cuted another  bond,  dated  the  14th  of  November,  1799, 
to  payment  of  1002.,  with  intereist,  on  the  14th  of 
JAjr  next;  and  at  the  same  time  again  undertook  to 
cawmle  a  regular  mortgage  of  said  estate  to  Plaintiff  for 
mesBfmg  both  sums,  with  interest,  forthwith;  and  that 
in  the  mean  time  the  Plaintiff  should  hold  his  title- 
deeds-as  a  security  for  the  same ;  and  the  Plaintiff  ac* 
QOfdingly  tendered  deeds  of  mortgage  for  execution; 
ifldob>  though  approved  by  ilfi//,  were  never  estecuted ;. 
tfod  another  sum  of  SOL  was  also  due  by  the  Defendant 
MUl  to  ihe  Plaintiff  fov  business  done,  as  an  attorney ; 
for  whieh  sum  the  Defendant  at  various  times  agreed 
that  the  said  estate  should  be,  or  the  said  title-deeds 
^bould  zeroain  in  the  hands  of  the  Plaintiff  as,  a  security 
alan 

.;  The  MU  therefore  p^rayed  on  account,  and,  in  default 
of  payment,  a  conveyance  of  the  estate;  charging,  that 
the  other  Defendant  Arnold,  claiming  under  a  con« 
^yan^  to.  him  for  valuable  consideration,  had  reason 
to  believe  at  the  time-  of  taking  such  conveyance,  that 
Ibe  title-deeds  were  in  the  hands  of  the  Plaintiff  by  way 
of  mojrtgjige,  &c* 

^  The  answer  of  Mill  stated,  that  the  deposit  of  the 
deeds  wm  for  the  sole  purpose  of  preparing  a  mortgage' 
to  Joim  QMome ;  and  demed,  that  it  was  for  the  pur- 
pose stated  in  the  bffly  or  any  other  purpose* .  Both  the 
D^ndants  stated,  that  the  estate  was  advertised  for 
wfJe  before  Arnold* $  purchase ;  and  Arnold  denied  no* 

H2  tice. 


no 


1606. 


HiERN 

Mill. 
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tice,  or  that  he  had  any  reason  to  suspect,  that  .the' 
deeds  were  left  in  the  PlaintiflTs  hands  by  way  of 
mortgage,  &c.;  or  that  the  Plaintiff  had  any  claim  or 
lien  thereon;  the  Defendant  believing,  that  they  were 
only  deposited,  and  held  by  the  Plaintiff,  as  security  for 
Quame.  . 

The  evidence  for  the  Plaintiff  proved  a  tender  of  the 
mortgage  deeds  to  Mill  for  execution  in  1800 ;  that  he 
did  not  execute  them,  being  ill;  stating,  that  on  that 
account  he  could  not  execute  them ;  but  that  he  would 
call  on  the  Plaintiff  in  a  few  days,  and  execute. 


Mill's  attorney  by  his  deposition  stated,  that  he  ap« 
proved  the  mortgage  on  the  part  of  Mill;  who  aaSd, 
he  would  return  it  to  the  Plaintifll^  to  be  ingroBsed; 
and  informed  the  deponent,  that  he  owed  money  to 
the  Plaintiff;  and  the  deeds  of  the  said  estate  were  in 
his  hands.  A  prior  mortgagee  stated,  that  he  delivered 
the  deeds  to  the  Plaintiff  at  the  request  of  Mill;  who 
said,  he  wanted  to  raise  more  money  upon  the  estate. 
It  was  also  proved,  that  the  Plaintiff  gave  distinct  no- 
tice of  his  daim  to  the  person,  who  advertised  the 
estate,  and  to  Arnold* 

The  Solicitor  General  and  Mr.  Hartt  for  the 
Plaintiff. 
Upon  the  answers  and  evidence  Arnold  cannot  be 
considered  a  purchaser  for  valuable  consideration  with- 
out notice  of  the  Plaintiff's  equitable  incumbrance;  and 
tiierefore  must  be  postponed*  Something  morfe  than  is 
'disclosed  must  have  taken  place;  for  it  cannot  be  sup- 
posed, tiiat  any  man  would  purchase  an  estate,  as  free 
irom  incumbrances,  without  any  outstanding  term  to 
protect  him,  and  not  ask  a  single  question  about  the 
title-deeds.      Some  rational  account  is  required;   that 

he 
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he  was  misled  in  his  inquiry;  shewkig,  that  he  was  not  1806« 

■grosdy  negligent.     The  subject  of  priority^  with  refer-  Hibrn 
ence  to  the  possession  of  title-deeds,  was  considered  by  r. 

Lord  Eldan  m  Evans  v. Bicknea{S9) ;  though  the  point  ^'^^ 
m  that  case  does  not  directly  apply  to  this. 

Mr.  HoUUtp  Mr.  Trowert  and  Mr.  Spranger,  for  the 
Defendants,  insisted,  upon  the  Statute  of  Frauds  (90), 
and  the  case  of  Brown  ▼.  Selwin  (91 ),  in  which,  it  was 
said,  it  appeared  by  the  Decrees,  that  the  House  of 
Lords  held,  tbat  neither  the  answer  nor  the  'evidence 
jNight  to  have  been  read,  *that  in  this  case  parol  evidence 
eould  not  be  admitted:  there  being  an  agreement  in 
writing;  which,  though  proved,  could  not  be  admitted 
in  evidence ;  not  being  upon  a .  stamp.  They  also  ob- 
jected to  a  variation  of  the  specific  relief,  proposed  under 
the  general  prayer. 

The  SoUcitar-'Generalf  in  Reply. 
The  objection  to  receiving  any  parol  evidence  in  this 
case  would  go  to  a  great  extent.  All  the  decrees, 
establishing  an  equitable  mortgage  by  a  deposit  of 
deeds,  as  in  Russel  w.  Russel {92),  are  upon  parol  evi- 
dence. That  case  has  been  followed  in  various  in- 
stances: to  the  extent  even  of  administering  the  equity 
in  bankruptcy ;  so  that  a  bill  has  not  been  considered 
necessary.  Though  there  is  an  agreement  in  writing, 
if  not  upon  a  proper  stamp,  other  evidence  may  be  re- 
ceived; as  in  the  case  of  a  receipt,  not  upon  the  pro- 
per stamp. 

Upon 

(89)  Ante,  Vol.  VI,  174;  (02)  1  Sro.  C.  C.  209.  Se6 
tee  183, 190.  ante,  Norrit  v.  WiUdnMaH,Yoh 

(90)  Stat  29  CA.  II,  c.  3.  XII,    192,    and  the    notes^ 

(91)  Far.  240.  107;  IX,  117. 
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1806.        •     Upon  the  otber  pointy  the  doctrine  is  rery  iwdl  vMaA 

^^^        in  Equity  Cases  Abridged  (98):  «*  A.  makes  a  oonn^ 

,t,.  '*  ance  to  B.  with  power  of  revocation  byWffl;   ttid 

Mill.         «' limits  to  other  uses.    If  A.  dispose  to  a  porchaMr 

"  by  the  Will,    another    purchaser    subsequent    is    m- 

•*  tended  to  have  notice  of  the  Will,  as  well  as  of  the 

"  power  to  revoke ;  and  this  is  in  law  notice ;  and  so 

''  it  is  in  all  cases,  where  the  purchaser  cannot  maSod 

**  out  a  title  but  by  a  deed,  which  leads  him  to  another 

'*  fact,  the  purchaser  shall  not  be  a  purchaser  witlMNil 

"  notice '  of  that  fact ;  but  shall  be  presumed  coghfiiaflit 

^'  thereof;  for  it  is  Crassa  negligetUia  that  he  sooglit 

"  not  after  it." 

A  man,  seeing  another  in  possession  of  the  estatet 
must  make  fartiier  inquiry ;  and  is  equally  bound  to  in* 
quire  farther,  finding  the  title-deeds  in  the  pocseasiM 
of  another. 

The  relief  now  desired  may  be  had  under  the  gene* 
ral  prayer;  being  consbtent  with  the  case  made  by  the 
bill.  In  the  late  case  of  Soden  v.  Soden  your  Lordsh^ 
refused  the  relief,  desired  under  the  general  prayer,  aa 
being  quite  inconsistent  with  the  case  made. 

Hke  Lord  Chancellor. 
The  doctrine  of  notice,  as  it  affects  purchasers,  is  of 
such  immense  consequence  and  extent,  that  I  shall  kxdt 

f  • 

through  the  cases  upon  that.  Upon  the  remainder  of 
this  case  I  have  no  doubt.  It  is  clear,  the  Defendant 
Mill  knew,  he  had  given  an  equitable  mortgage*  I 
should  have  received  the  agreement,  if  it  had  been 
upon  a  stamp,  only  as  9,n  acknowledgment,  that  he  had 
[  *119  ]  .*at  a  prior  time  delivered  the  deed,  as  securi^,  noi 
only  for  |;he  debt  then  due,  but  also  for  sueh  sums  as 

the 

(93)  1  Eq.  Ca.  Ab.  331,  pi.  7. 
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die  Plaintiff  should  aftenrards  advance.     The  purpose         1800. 

of  the  first  deposit  is  not  material.      For  what  purpose  u^^^^ 
were  die  deeds  continued  in  the  Plaintiff's  possession ;  ^^ 

wbiA  is  proved  beyond  a  doubt,  by  the  strongest  evi^  Mill. 
imee,  besides  the  paper,  which  I  cannot  receive? 

The  question  as  to  Arnold  is,  whether  he  is  affected 
by  notice  in  fact  or  law;  upon  which  I  shall  look  into 
the  cases.     There  is  something  extraordinary  as  to  the 
time,  at  which  he  became  a   purchaser.     There   is  a    Distinction 
narked  distinction  in  this  respect  between  a  real  estate  between  land 
sod  a  personal  chattel.    The  latter  is  held  by  possession  *..  ^nd  a  personal 
a  real  estate  by  title.      Possession  of  an  estate  is  not  chattel ;  the 
even  primd  facie  title.     It  may  be   by  lease,   or  only  ?     y 

firom  year  to  year.     The  cases  have  gone  upon  that  dis-  *!  ^  r  V 

tinction.    Is  there  any  instance    of    a  purchase  upon  ^^^ .  ^  which 
mere  possession?    If  the  vendor,  being  askedy  ^cknow- p^g^^^^QQ  j^ 
ledges  to  the  purchaser,  that  the  deeds  are  in  the  pos- not  even  prtmi 
session  of  another,  who  is  to  be  postponed?     Here  is /ocie  evidence. 
eraua  negligeniia;    which,   coupled  with  positive   evi*- 
dence  of  knowledge  a  year  before  the  purchase,  raises 
a  case  for  a  decree  against  Arnold;  if  the  proceedings 
are  ipfficient  in  form. 

As  to  that  the  rule  is,  that,  if  the  bill  contains 
charges,  putting  facts  in  issue, .  that  are  material,  the 
Plaintiff  is  entitled  tp  the  relief,  which  those  facts  will 
sustain,  imder  the  general  prayer  (94);  but  he  cannot 
desert  specific  relief  prayed;  and  under  the  general 
prayer  ask  specific  relief  of  another  description ;  unless 
the  &cts  and  circumstances,  charged  by  the  bill,  will 
consistently  with  the  rules  of  the  Court  maintain  that 
relief.  I  proceeded  upon  that  with  great  reluctance  in 
Ae  late  case  of  Soden  v.  Soden»     A  widow,  entitled  to 

elect 


(04)  Wilkinson  v.  Beat,  4  Madd.  408.    2  Mmtd.  Prin.  111. 
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iao6. 


UlBRN 
V, 

Mill. 


elect  between  provisions  by  a  Will  and  a  Settlement  had 
not  an  opportunity  of  making  an  election ;  not  knowing 
the  value ;  and  therefore  not  being  bound,  or  to  be  contt- 
dered  as  intending,  to  make  an  election.    All  the  httB, 

• 

charged  by  the  bill,  and  the  prayer,  were  calculated  to 
call  upon  her  to  make  an  election;  and  I  held,  that  a  de- 
claration, that  she  had  elected,  concluding  her,  could  not 
be  maintaiq^d  under  the  prayer  of  general  relief;  hemg 
inconsistent  with  the  case,  made  by  the  bill,  and  the 
specific  prayer,  that  she  should  make  her  election.  But 
the  relief  now  asked  is  according  to  the  case,  made  by 
the  bill.  There  is  no  objection  therefore  to  the  decree 
upon  that  ground. 


Nov.  20f A. 
Notice  actual, 
or  coQstmc- 
tive ;  as,  to  an 
Agent ;  which 
most  be,  while 
concerned  for 
the  Principal, 
and  in  the 
course  of  the 
transaction, 
which  is  the 
sabject  of  the 
suit. 

Notice  to  a 
parchaser  of 
posssssion  by 
a  tenant  is 
notice  of  his 
interest. 

Notice  implied 
from    the  na- 
ture of  the 
transaction. 


The  Lord  Chancellor. 
The  only  point,  upon  which  I  deferred  my  judgment 
in  this  case,  is  that  of  notice ;  which  is  of  two  sorts : 
actual  notice;  which  must  be  proved,  as  any  other 
fact ;  and  notice  by  construction  of  law,  as,  where 
notice  to  an  agent  is  notice  to  the  principal;  if  the 
agent  comes  to  the  knowledge  of  the  fact,  while  he  is 
concerned  for  the  principal,  and  in  the  coiurse  of  the 
very  transaction,  which  becomes  the  subject  of  the 
suit  (95).  The  rule  as  to  notice,  arising  fromZ^  pen^ 
denSf  is  a  positive  rule  of  law ;  made  to  prevent  pur- 
chases of  litigated  titles.  Another  case  is,  where 
the  law  imputes  that  notice,  which  from  the  nature 
of  the  transaction  every  person  of  ordinary  prudence 
must  necessarily  have.  In  the  case  of  Hill  v.  Simp- 
son {96)  there  is  a  direct  recognition  of  the  princij^; 


(0d)FUz.22l.  Cited  3Atk. 
294.  Fitzgerald  Y.  Lord  Fau- 
conberg,  Lowther  v.  Carlton, 
2  Atk.  242.  Worsley  r.  The 
Earl  of  Scarborough,  3  Ath. 


392.    MomUford  r.  Scott,  3 
Madd.M. 

(96)  Ante,  Vol.  VII,  162 ; 
see  108, 170. 
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which  is  hud  down  in  many  cases*  In  Taylor  v.  Hilh' 
hert {97)  Lord Rosslyn  states  it  thus:  ''I  have  no  dif- 
"  ficulty  to  lay  down,  ai\d  am  well  warranted  by  autho- 
"  rity,  and  strongly  founded  in  reason,  that  whoever  pur- 
^'  chases  an  estate  from  the  owner,  knowing  it  to  be 
*'  in  the  possession  of  tenants,  is  bound  to  inquire  into 
**  the  estates  those  tenants  have.  It  has  been  deter- 
'*  mined,  that  a  purchaser,  being  told,  i>articular  parts 
"  of  the  estate  were  in  possession  of  a  tenant,-  with- 
**  out  any  information  as  to  his  interest,  and  taking  for 
*'  granted,  it  was  only  from  year  to  year,  was  bound 
'<  by  the  lease  that  tenant  had,  which  was  a  surprise 
upon  him.  That  was  rightly  determined ;  for  it  was 
sufficient  to  put  the  purchaser  upon  inquiry,  that  he 
'*  was  informed,  the  estate  was  not  in  the  actual  pos- 
^  sesaon  of  the  person,  with  whom  he  contracted;  that 
^  he  could  not  transfer  the  ownership  and  possession  at 
^  the  same  time ;  that  there  were  interests,  as  to  the 
extent  and  terms  of  which  it  was  his   duty  to  in- 


180e. 


a 


€t 


4t 


HlBRN 

Mill. 


4t 


quure. 


The  same  principle  is  laid  down  in  Ferrars  ▼• 
Cherry  {98);  and  the  reason  is,  that  the  titles  of  other 
men  ought  not  to  be  shaken  by  creating  a  title.  Tested 
in'  a  third  person  through  his  own  folly.  The  settlement 
after  marriage  did  not  recite  the  previous  agreement; 
but  it  was  held,  that  the  party  ought  to  have  gone  to 
the  wife's  relations. 


No  comparison  can  be  made  between  these  cases 
and  the  case  now  before  the  Court,  with  respect  to  the 
strength,  with  which  the  principle  applies.  I  repeat, 
^  that  land  is  held  not  by  possession,  but  by  title :  not 
ao  as  to  personal  chattels ;  for  the  common  traffic  of  the 

world 


[•!«] 


(97)  Ante,  Vol.  II,  437 ;  see  440. 
(08)  2F«ni.384. 
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1800;  w«rld  coald  not  go  on.    Therefore  a  sale  in  Market  overt 

^^T'^^  changes  the  property  of  a  chattel ;  and  that  rule,  thai 

^^  possession  is  the  criterion  of  title  to  a  chattel,  has  been 

MiLU  adopted  in  the  Bankrupt  Acts  (99) :  so  that,  if  the  owner 

Possession  the  has  permitted  the  bankrupt  to  be  the  visible  proprietor, 

criterion  ef  ihe  property  is  devested ;  for  no  one  can  distinguish  the 

title  to  a  per-  p^p^^fy  except  by  the  possession.     But  that  is  not  so 

_^  ^ '    as  to  land ;  for  no  person  in  his  senses  would  take  afi 

The  property       a.       ,.  i         ^T  ^    ^  x.  :■ 

therefore  oner  ot  a  purchase  from  a  man,  merely  because  ne  stood 

changed  by  upon  the  ground.     It  is  not  even  primd  facie  evidence. 

sale  in  Mar-  He  may  be  tenant  by  sufferance,  or  a  trespasser.    A  pur- 

ket  overt.  chaser  must  look  to  his  title;  and,   if,  being  adked  for 

That  rale  the  deeds,  he  acknowledges,  he  has  not  got  them,  the 

adopted  by        purchaler  is  bound  to  farther  inquiry, 
the  Bankrupt 

law.    I>»«^no-       jjj  ^j^  ^^^  Amoldy  apprised,  that  this  Phdntiff  ha^ 

'  got  the  title-deeds  of  ibfa/Z's  estate,  does  not  choose  tor 
possession  not  .  . 

even  vrimA       *^  *^  ^^^  Plaintiff  to  inquire,  whether  he  has  a  dain 
faeU  evidence.  ^V^n  it ;   but  purchases  the  estate  from  MM  Iqr  coQu* 

sion ;  but  suppose  it  merely  negligence.  So  much  is  the 
Legri  title  in  equitable  title  from  the  possession  of  the  deeds  recog- 
contemplation  oized  even  at  law,  that,  if  a  man,  having  made  the  de- 
of  bankruptcy  pQgjt  previously,  makes  a  title  accordingly  oidy  two  mi^ 
protected  by    xi\x\»%  before  he  absconds,  it  is  a  legal  title,,  and  caimot 

•1.I.1    ^-.1     he  impeached  $  for  though  the  legal  act  was  done  in 
equitable  title.  *\    .       '    ^     ,       ®       ,    .  ,  ,      ,^ 

contemplation  of  bankruptcy,  it  is  protected  by  the  pr&> 

vious  equitable  title ;  being  only  effect  given  to  a  tide,. 

created  not  in  contemplation  of  bankruptcy,  and,  except 

in  form,    complete  by  the  deposit  ( 100).      Therefore, 

though 

(W)  SUt.  21  Jwi.  I,  c.  19,  Wilkimon,    ante,  Vol.  XII,- 

[  <.  11.  ,  192,   and  the  references  in 

(100)    That  the   equitable  thp  note,  197.   JMUr.  CkruHa^ 

Ikn  by  possession   of  deeds  (2  Christ.  Bank,  Law,  1^0,) 

m 

is  disapproved,    and   not  to     justly  remarks,  that  this  pas- 
bo  extended,   see  Norrin  v.     sage  in  Lord  JErskine's  judg- 

ment 
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dunigh  I  should  make  the  decree  agamst  Arnold,  even 
without  an  issue,  upon  the ,  evidence  of  the  res  geattB, 
Botirithstanding  the  denial  in  his  answer,  I  rather  choose 
to  decide  upon  this  dear  principle  of  Law*  Therefore 
an  account  must  be  taken  of  what  is  due  to  the  Plaintiff 
hyMitt;  to  be  paid  hy  Arnold,  who  has  an  election  to 
keep  the  estate,  and  pay  the  money. 


US 


1806. 


HuBir 
Mill.' 


J 


RIDER  V.  KroDER. 

11 Y  the  Order,  pronounced  in  this  caused  1)  inMarck 
1806,  the  Defendant  was  ordered  to  transfer  the 
stock ;  and  it  was  ordered,  that  service  upon  the  Clerk 
in  Court  should  be  good  service.  An  application  was 
made  by  motion  under  the  late  Act  of  Parliament  (S), 
for  a  transfer  upon  the  ground,  sui[)ported,  by  affidavit, 
that  repeated  applications  had  been  in  vain ;  that  the 
Defendant  cannot  be  found;  her  Solicitor  stating,  that 
she  is  resident  in  Scotland. 

m 

The  Attorney-General  and  Mr.  PhilUmore  appeared 
for  the  Defendant;  and  admitted,  that  she  had  not  made 
die  transfer. 

'  The  SoKcttor-Generatf  hi  support  of  the  motion,  said,' 
this  was  a  stronger  case  than  those  specified  in  the 
Act :   the  Defendant  being  under  an  Order  to  transfer ; 

admitting 


1806. 
Nov.  2isi. 
Order  for  a 
Transfer  of 
Stock,  wiUon 
the  Statute 
36  Geo.  IlL 
c.  90,  as  upon 
a  refusal  by  a 
party,  appear- 
ing by  Coun- 
sel, and  ad- 
mitting^ that 

Kho  huddiihr. 

Qtivt  i^       I 
iranafer* 


f 


it 


neni  may  mislead;  and  is  to 
ke  understood,  not  that  the 
creditor  would  have  had  a 
moM  beaefioial  interest  under 
the  apt  dope  in  contemplation 
of  bankruptcy,  but  that  in 
bankniptoy  ho  would  have 
had  the  full  benefit  of  the  de-* 


posit,  as  if  be  had  the  con^- 
plete  legal  title.  See  l^et  y. 
Graven,  ante.  Vol  1, 280.  £^ 
parte  AldenoH,  iMadd.  M4 

(1>  Reported  ante^  V0I.X, 
360.     XII,  202. 

(2)  Stat.  36  Geo.  Ill,  c.  00. 
Seeantc,Vol.III,25. 


123  a 

•  ■ 

1806. 


RtDBB 

V. 

Sjddbr. 
[  ♦124  ] 
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admitting  in  Cpurt,  that  she  has  not  complied  witH 
that  Order;  not  stating  any  objection  to  it;  and  not 
being  amenable  to  process.  Under  these  circumstances 
♦she  must  be  considered  as  within  the  description  of 
the  Act  *  refusing  to  transfer ;  and  a  reference  is  not 
necessary. 

The  Lord  Chancellor. 
When  the  party  appears  by  Counsel^  and  admits,  that 
she  has  not  obeyed  an  Order  to  transfer  the  Stock,  made 
so  long  ago  as  last  March,  it  is  too  much  to  say,  she 
does  not  refuse.  What  is  a  refusal,  if  that  is  not?  Under 
these  circiunstances  the  Order  may  be  made  under  tl|e 
Act  without  a  reference. 


The  Order  was  made  accordingly. 


I8M. 
Nov.  M,  ^M. 
Order  in  Bank- 
niptcy  for  tax* 
ation  of  a  So- 
licitor's bill  for 
business  done 
in  Bankruptcy 
aad  otherwise. 


ARROWSMITH,  Ex  paHe. 

^T^HIS  Petition  was  presented  under  a  Commission  of 
Bankruptcy  by  a  creditor,  not  the  petitioning  cre- 
ditor ;  praying  an  Order  to  ta^:  the  bill  of  a  SoUcitor  for 
business  done  for  the  Petitioner  under  the  Commission, 
and  other  business. 

Mr*  Hall,  in  support  of  the  Petition. 
Your  Lordship  has  jurisdiction  to  order  the  taxation 
of  these  bills  either  under  the  Act  of  Parliament  (3), 
or  by  the  general  authority  over  soUcitors.  The  words 
of  the  Act  are  very  large:  ''at  Law  or  in  Equity.** 
Business,  done  in  bankruptcy,  is  both  at  Law  and  in 
Equity:  the  Lord  Chancellor  in  bankruptcy  exercising 

both  jurisdictions. 

But 

(3)  Stat.  2  Geo.  II,  c.  23,  t .  22. 
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But  this  pbint  has  been  decided:  Ex  parte  Smith  {4*)  \ 
m  which  costs  were  incurred  merely  by  striking  the 
Docket ;  the  Commission  not  having  issued ;  and  it  was 
held,  that  the  Lard  Chancellor ,  sitting  in  bankruptcy, 
Iiad  authority  to  make  the  order  for  taxation.  That 
dedsion  was  foDowed  upon  fiill  Consideration  by  Lord 
Eldon;  sitting,  not  in  bankruptcy,  nor  in  any  suit,  but 
■lerely  as  Lord  Chancellor ^  in  Ex  parte  The  Earl  of 
Uxbridge\5). 

Mr.  Wetherell  against  the  petition  objected^  that  two 
of  these  bills  were  old  bills ;  which  Had  been  ratified  by 
Acts,  and  the  right  of  taxation  waived. 

The  Lord  Chancellor  observed,  that  the  jurisdic- 
tion to  tax  the  biUs  of  attorneys  and  solicitors,  as  officers 
of  the  Courts,  subsisted  long  before  the  Statute  (6); 
and  had  been  adopted  ii|  bankruptcy;  and  made  the 
Order  (7). 


1806. 


(4)  Ante,  Vol.  V,  706 ;  see 
the  note,  707. 

(5)  Ante,  Vol VI,  425 ;  see 
the  no^,  426. 

(6)  Stat.  2  Geo.  II.  c.  23. 
f.22. 


(7)  ExparteWe$taa,9Ve8. 
4*  Bea.  141.  Ex  parte  Neale, 
Ex  parte  Ikman,  Buck,  111, 
129.  Beamei  on  CoMtt, 
330. 


Arrow- 
smith, 
Ex  parte. 


AUSTEN  r.  HALSEY. 
BEDFORD    V.    HALSEY. 


1806. 

Nov.  I9th, 

24M. 

nOBERT  AUSTEN  by  his  Will,  dated  the  26th  of    Construction 

November,   1796,   among  other  legacies,  gave  to  ®^  •  ™"^»  gi^- 

m.    ing  the  real 

and  personal 
estate  to  the  testator's  son,  his  heirs,  e^Leciikrrs,  &c.  when  he  shall  at* 
tain  21,  or  marry  before  that  age  with  consent:  in  case  of  his  marriage 
under  that  age  without  consent,  the  real  estate  to  be  conveyed  to  him 
and  his  children  in  strict  settlement;  remainder  to  the  daaghters; 
and  a  subsequent  limitation  of  the  personal  estate  to  the  daughters,  in 
case  the  son  shonld  not  attain  21,  or  marry  before  that  age  with  con- 
sent ;  that  the  son,  having  married  under  21  without  consent,  attaining 
that  age  became  absolutely  entitled  to  the  personal  estate. 


as« 
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Austen 


his  children  Frances  and  Elizabeth  the  Bum  of  8000^ 
a-piece,  in  case  they  attain  their  respective  ages  of  31 
years :  but  if  either  should  die,  before  she  should  attabi 
her  age  of  21  years,  he  directed,  that  the  legacy  of  lier 
so  dying  should  go  to  the  survivor :  but,  if  both  ahonld 
die  before  that  age>  then  the  whole  should  lapse^  and 
be  wholly  aiul  abaohitely  void.     He  desired  his  tmsteet 
to  pay  and  allow  such  sum,  as  they  in  their  discretMMi 
should  think  proper  or  necessary,  for  and  towards  iht 
maintenance  and  education  of  his  children,    out  of  the 
rents  and  profits,   interest,   and  dividendsi  of  his  real 
and  personal  estate.     He  gave,  devised,  and  bequeathed 
all  and  every  his  manors,  messuages,  lands,  tenementi^ 
tithes^    and    hereditaments,     freehold,     copyhold,     and 
leasehold,  (not  in  settlement),  and  over  which  he  had 
any  power  o£»  disposition,  and  not  therein  before  dis- 
posed of,  and  also  the  reversion  in  fee  of  his  estates 
m  Surrey,    which  are  in  settlement,  and  also  aD  and 
every  part    of  his  personal  estate   of  what  nature  or 
kind   soever,    not  thereby  before  disposed  of,  (except 
his  large  diamond  ring,  his  books,    manuscripts,    pic- 
tures;  drawings,  medals,  and  coins,)  to  trustees,  their 
heirs,    executors,   and  administrators,    in  trust  t^  con- 
vey and  fissign  the  same  real  and  personal  estates  re- 
spectively, and  all  the  savings  and  increase,  unto  his  son, 
Henry  Edmund  Austen,  his  heirs,   executors,   and  ad- 
ministrators, for  ever,  when  and  so  soon  as  he  should 
attain  his  age  of  21  years,  or  marry  before  that  age,  by 
and  with  th&  previous  consent  and  approbation  of  his 
guardian  or  guardians,  or  the  major  part  of  them  then 
living:  but  in  case    he   should  marry  before  that  age 
without  such  consent,    the    testator    directed    his  said 
trustees  immediately  on  such  marriage  to  convey,  settle, 
and  assure,  all  and  every  part  of  his  said  freehold  and 
copyhold  estates  to  the  use  and  behoof  of  his  said  son 
for  his  life;    with  remainder  to  trustees    to    preserve 
contingent    remainders:     remainder    to    his    first    and 
other  sons ;  and  in  default  of  such  issue  to  his  daugh- 
ters. 
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ten, .  suooefifiiyely  in  tail  general ;  aii4.  in  defauU  of 
auch  isaue,  or  if  his  aaid  s&a  should  die  \iiider  the  age 
of  21,  without  having  heen  Bnarried,  then  in  trust  to 
eowrej  aJi  the  testator*^  freehold  and  copyhold  estates 
to  hb  daughter  Fremces,  her  heirs  and  a^algns  for 
•▼(BTa  in  case  she  should  attain  the  age  of  SS  years,  or 
MHjny  befin<e  that  time  with  such  consent  as  aforesaid 
•of  fa#r  guardians  or  the  major  pai^t  of  them  then  liy- 
iag:  but  if  she  should  n^arry  before  that  age  without 
such  consent^  then  he  directed  \m.  trustees  immed^ 
44ely  oil  such  aaid  inarriage,  to  convey,  &c,  to  the  use 
•dT  firomfies  for  li£9»  with  suniler  remiunders  to  her 
sons  and  daughters,  as  before  limited  with  respect  to 
his  son;  and  in  default  of  such  issue,  or  in  case  she 
ahoold  die  tmder  the  eg€^  of  03  Jraars,  iHtboiU  having 
.been  married,  then,  with  similar  remainders  to  the 
testator's  daughter  Elizabeth  and  her  issue;  and  in 
defjEoiU  of  such  issue,  or  in  case  she  should  die  unde^ 
Ihe  age  of  03  years  without  having  been  married,  then 
to  die  use  of  William  Bray,  his  heirs  and  assigns  for 
ever* 


.laoo. 


AUSTBK 
V. 

Halsbt« 


.  The  testator  then,  in  case  his  said  son  "  should 
^  not  attain  the  age  of  21  years  or  marry  before 
f*  that  age  with  such  consent  and  approbation  as 
f'afbresfdd"  directed  his  trustees  to  i^onvey^and  make 
Gfror  his  wd  leasehold  estates  and  all  and  every  other 
part  of  his  personal  estate  above  devised  to  them,  to« 
gether  with  all  the  savings  and  accumulations,  that 
fhould  be  made  from  the  produce  of  his  real  and  per- 
aonal  estates,  as  aforesaid,  after  the  payment  oflegai 
^lea,  and  the  purpbase-money  after  directed,  to  his 
4mghters  u|  equal  shares  and  proportions:  each  such 
i^aie  to  be  an  interest  vested  in  and  divided  and  deli- 
Tored  to  them  respectively,  when  and -so  socda  aa  they 
should  reppectiyely  attain  the  4ge  of  28  years,  or  marry 

before 
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AUSTBN . 

Halsbt. 


before*  that  time  with  the  previous  consent  of  their 
gruardian,  &c. ;  but  if  either  of  them  should  die  befiire 
S3  years  of  age,  or  marry  before  that  age  without  such 
consent,  then  he  gave  her  part  or  share  to  her  sister,  if 
she  should  attain  the  age  of  23  years,  or  marry  under 
that  age  with  such  consent  and  approbation  as  aferesaSd; 
and  if  neither  of  them  attain  the  age  of  SS  years  or  many 
under  that  age  with  such  consent,  &c.,  then  he  gave  both 
such  parts  or  shares  to  such  grand-children  of  him  by 
either  of  his  daughters ;  or,  if  there  should  be  no  such 
grand-chUd,  to  the  person  or  persons,  who  should  at  the 
death  of  the  survivor  be  entitled  to  the  possession  of  his 
real  estates  under  the  Will. 


The  Will  then,  taking  notice,  that  certain  estates  in 
Surrey,  settled  previously  to  the  testator's  marriage, 
would  descend  to  his  daughters,  as  tenants  in  common^ 
in  £lilure  of  his  issue  male,  in  case  hb  son  should  die 
under  the  age  of  SI,  without  leaving  issue,  and  both  his 
daughters  should  be  then  living,  gave  to  EUzabeih,  or 
in  case  of  her  death  under  SI,  to  the  person  or  persons 
.  entitled  to  her  share  in  his  settled  estates,  the  sum.  of 
SOOOL  over  and  above  the  value  of  the  share  in  the 
settled  estates,  on  conveying  such  share  to  FranecM,  to 
be  settled  to  such  uses,  or  such  of  them  as  should  be 
then  capable  of  taking  effect,  as  above  declared  of  his 
unsettled  estates:  and,  he  directed  that  his  trustees 
should  purchase  ElixabetVs  share  of  the  estates  in  sel^ 
tiement;  and  that  the  purchase^money  l^hould  be  paid 
out  of  the  trust-monies  then  in  the  hands  of  his  trustees 
imder  the  trusts  afqresaid ;  and  that  they  should  place 
out  all  the  savings  arising  or  to  arise  from  the  rents, 
issues,  and  produce,  of  his  said  real  and  personal  estate, 
until  his  son,  or  eldest  or  only  daughtei^  or  some  other 
person,  should  be  entitled  to  a  conveyance  and  assign- 
ment and  delivery  thereof  by  the  directions  aforesaid; 
on  mortgag||[. 

The 
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The  testator  then  directed,  that  hia  diamond  ring 
and  all  his  books,  manuscripts,  pictures,  drawings^  me- 
dab,  and  coins,  should  be  considered  as  heir-looms, 
and  go  with  bis  mansion-house  at  Shalford  to  his  chil- 
dieiif  and  their  issue,  in  manner  before  limited:  pro- 
vided, 'that  no  person. taking  an  estate  tail  by  purchase 
in  thfe  real  estate  under  the  limitations  should  be  en- 
tided 'to  the  absolute  interest,  unless  he  or  she  should 
attain,  twenty^one ;  or  die.  under  that  age,  leaving  issue : 
-biit  if  all  his  children  should  die  without  issue,  as  afore- 
said, then  he  gave  his  said  ring,  printed  books,  pic- 
tmresy'and  drawings,  to  William  Brat/f  and  all  his  ma- 
nascHpts,  books,  medals  and  coins,  with  a  few  excep- 
fofOiDM^  to  the  British  Museum*  He  committed  the  guar* 
diamhip  of  his  children  until  their  respective  ages  of 
twenty-one  to  his  trustees;  whom  he  appointed  his  exe- 
cutors. 


1806. 


AVST£N 
Ha13£T. 


The  testator  at  bis  death  left  issue  his  son  and  two 
dan^^ten,  mentioned  in  the  Will,  all  infants. 

The  bill,  filed  oft  behalf  of  the  two  nifant  daughters  of 

die  teatator,  prayed,  that  the  Will  may  be  established, 

and' the  trusts  carried    into:  execution;  that    the  ac- 

conntis  nay  be  tdcen,. and  the  Plaintiflb*  legacies  paid; 

and  that,  in  case  the  p^sonal  estate  should  be.insuf- 

Sdent,  the  deficiency  may  be  supplied  out  of  the  rents 

and  profits,  interest  and  dividends,  of   the    real  and 

personal  estate,'  and  the  savings  and  accumulation  to 

arise,  until  the  Defendant  Henry  Edmund  Austen  shall 

be  entided  to  the  possession  according- to  the  Will;  and 

in  case  all  the  said  funds  shall  be  insufficient,  then  that 

the  real  estates  may  be  declared  well  charged  with  the 

legacies;  and  that  they  may  be  raised  out  of  the  real 

estates. 


Vol.  Xni. 


The 
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The  other  bill  was  filed  by  John  Bedford,  wholiad 
'married  Prances  Ann,  one  of  flie  daughters  of  the  im- 
tator,  and  her  sister  Elixabeih;  stating,  that  EU»ab&A 
bad  attained  the  age  of  twenty-^one ;  and  that  the  De- 
fendant Henry  Edmund  AuHen  attained  the  age  of  twMtjr- 
one  on  the  30th  of  JIfay,  1806;  and  in  October  ittMi 
married  without  the  previous  consent  and  approbatiM 
of  his  guardians ;  and  praying,  that  a  proper  setUemait 
may  be  made  of  the  freehold  and  copyhold  estatee^  inie- 
cording  to  die  directions  of  the  Will;  and  that  the  rt^hls 
and  interests,  which  the  Phdntiffi  have  acquired  in^die 
personal  estate,  and  in  the  savings  aiid  accumlilatlotts^ 
which  have  been  made  from  the  produce  of  the  real  aad 
personal  estate,  in  consequence  of  the  mairiage  of  tfie 
Defendant  Henry  Edmund  Austen  under  the  i^gti  lit 
Iwenty-one  without  consent,  may  be  declared. 


The  causes  came  on  for  farther  directions.  • 


The  Aticmey'-General,  for  the  Plaintiffs,  conteMleiy 
that  according  to  the  only  disposition  of  the  personal 
estate  by  this  Will,  and  upon  the  evMt  of  die  son's  niar' 
ihge  ^er  tlie  age  of  twe&ty^e  without  eonaent,  the 
personal  estate  Was  given  to  the  daughters,  at  the  times, 
and  subject  to  tlie  oontingendes,  expressed ;  or,  if  not, 
itwas  undisposed  of:  nothing  bemg  intended  to  go  lo 
ihe  son  in  tli^  evefitj  fhut  happened. 


Na9.77d. 


The  Decree  was  pronounced ;  declaring,  that  theixm, 
attaining  the  age  of  twenty«onet  became  absolutely 
tided  to  the  p^nomd  estate. 
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CLIFFORD  V.  BROOKE.  ^^^• 

Nov.  ^5th. 
^■^Jlja  case,  as  it  appeared  upon- this  bill,  was,  that    Bill  not  sus- 
the  Plaintiff  was  induced  by  a  wilfiil  and  fraudulent  tained  apon 
misrepresentation  by  the  Defendant  of  the  flourishing  the  ground  of 
state  of  a  partnership  concern,  in  which  he  was  en-  ''*'*"  ^'  ™"" 
gaged,  to  adyance  the  sum  of  S6S5/.;  in  order  to  en-  |.  ^  r  . 
able  lus  brother  to  become  a  partner;  which  sum  the  ^   aotnre  of 
Plaintiff  permitted  to  remain,  as  part  of  the  capital  of  damages   the 
ISn  brother,  upon  the  security  of  his  bond.    Articles  subject  of  an 
were  executed  accordingly,  dated  the  31st  of  Augusig  Action ;  and» 
1796.    In   1797  the  Defendant  retired  from    the   bu-  the  chaiiges  of 
niiess;  and  m  1801  the  partnership  became  bankrupt,  fraud  not  being 
The  bill  charged,  that  the  (;pncem  was  insolvent  at  the  ?!!?|         ^.^ 
time  of,  and  long  before,  the  transaction  with  the  Plain-     .^.    .,- 
tiff,  to  the  knowledge  of  the  Defendant ;  and  that  the  Qq^^^ 
whde  transaction  was  the  result  of  a  fraud  and  imposi- 
tion contrived  by  the  Defendant;  to  enable  him  to  with- 
draw*   Among  other  particular  instances  of  fraud  the 
naintiff  charged,  that  the  Defendant  bribed  the  clerks 
to  shew  a  fidse  balance  sheet  to  the  Plaintiff  and  his 
Iwoiher.    The  prayer  of  the  bill  was  a  declaration,  that 
the  Defendant- ought  to  make  satis&ction  to  the  Pldii- 
tiff  for  the  loss,  incurred  by  him,  in  consequence   of 
the  fraud  and  imposition,  practised  by  the  Defendant; 
wkereby  the  Ila&tiiBf^w  to  advance  the  sum 

of  SezSl.  ibir^the  bffleflt  of  the'  partnership. 


7%e  Lord  Chanceixobj  when  the  case  was  opened, 
put  it  upoh  the  FlaatfSff*8  Counsel  to  shew,  that  the 
Court  ought  Jto  hear  1^  evidence ;  suggesting,  that  this 
was*  a  case  for  an  action.  ' 

IZ  Mr. 
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1800. 
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Brookb, 
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Mn  Alexander,  Mr.  Fanblanque,  and  Mr.  HuddleHom^ 
for  the  Plaihtifr,  refied  on  the  case,  Evans  t.  Biei' 
netl(8);  and  contended,  that,  if  the  charges  of  fraud 
Were  not  supported  by  evidence,  the  bill  might  be  aua- 
tldlied  upon  the  ground  of  mistake^ 


Aelief  against 
fraud,  intend- 
ed against  one 
person,  taking 
effeot  upon 
another;  and 
the  same  prin- 
ciple prevails 
in  trespass  and 
criminal  cases. 


2^  JLord  Chancellor. 
If  in  dismissing  this  bill  I  were  to  exclude  the  Plain- 
tiff  from  all  remedy,  I  should  pause  upon  the  dedsioii. 
Though  I  do  not  mean  to  cripple  the  jurisdiction  of  thii 
Court,  yet,  if  the  evidence  came  up  to  the  charg^j  so 
as  to  enable  me  to  act  upon  them,  I  doubt  extremely^ 
whether  t  ought  to  make  such  a  decree ;  for  this  case 
answers  the  description,  given  by  Mr.  Hichards  of  the 
tase  of  Evans  v,  BickneU;  viz.  merely  an  action  for 
money.  I  do  not  think,  that  case  was  of  that  desdrip- 
tion;  and  I  agree  with  the  admirable  judgment,  pro- 
nounced by  Lord  Eldon;  Tor  the  Defendant  in  that 
cause  was  a  trustee;  who  under  very  particular  dr» 
cumstances  permitted  the  title-deeds  to  go  out  of  Idi 
possession ;  and  the  mortgagee  was  defrauded.  There 
IS  |io  doubt,  the  Court  was  entitled  to  do  What  was 
prayed  by  that  bill.  The  Defendant  did  not  mean  to 
defraud  the  flaintiff.  But,  if  evidence  had  been  pro- 
duced, that  he  parted  with  the  deeds  for  the  purpose 
of  defrauding  any  one.  Lord  ^Bacon's  maxim  would  ap- 
ply to  such  a  case  of  fraud,  intended  against  one  per- 
son, taking  eftect  upon  another;  which  principle  pre- 
vails also  in  trespass  and  the  criminal  law;  as  in  the 
case  (9)  of  a  squib,  by  which,  having  passed  through 
several  hands,  a  person  lost  an  eye;  and  the  person, 
who  first  threw  it,  as  the  original  wroiig-do(er,*wa8  held 

answerable. 


(8)  Ante,  Vol.  Vl,  174; 
see  page  178.  Ek  parte  Carr, 
ZVes.  ^  Bea.  IW. 


(9)  SeeSeoii  y.Skephtrd, 
2  Black.  802. 
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able  in  trespass : .  so,  a  stone  being  thrown  in  a 
wbere  many  people  are  passing,  which  does  not 

hit  the  person,  at  whom  it  was  thrown,  but  kills  another, 

against  whom  it  was  not  dhrectecL 

But  in  Evans  v\Bicknett(  10)  Lord  Eldon  appears  to 
havfs  felt  considerable  doubt,  whether  the  parties  should 
not  be  sent  to  Law.  If  this  is  a  fraud,  is  not  the 
Plaintiff  entitled  to  an  action  upon  the  caise,  upon  the 
principle  of  Pasley  v.  Freeman  ( 1 1 )  t  With  regard  to 
that  case  a  condderable  difference  of  opinion  prevails; 
and  some  of  the  most  correct. judgments  .appear  to  me 
(o.Jhaye  been  surprised.  My  opinion  upon  this  species 
of  action  does  not  concur  with  that  of  Lord  Eldant  as 
expressed  in  the  case  of  Epans  v.  BickneU;  which  opi- 
mon»  against  that  action,  I  know  his  Lordship  con- 
stantly held  in  the  Court. of  Common  Pleas.  The  mis- 
take, of  .those^  who  invade  the  principle  of  that  action, 
eonsiats  in  this.  The  proposition  is  not,  that,  if  a  man, 
siked,  whether  a  third  person  may  be.  trusted,  answers, 
'fYoii  may  trust  him;  he  is  a  very  honest  man,  and 
"  worthy  of  tru9t,'*  an  Action  will  li^,  if  he  proves  other- 
wise. There  must  be  the  knowledge  at  the  time  (12), 
That  is  the  sound  principle ;  that  the  Defendant, 
knowing  that  person  to  be  dishonest,  insolvent,  and 
i^nforthy  pf  trusi,  made  the  representation ;  and  that 

is 


1806. 


Clifford 
Brooke. 


Action  upon 
damage  from 
a  wilful,  fraii- 
dnlent,  misre- 
presentation; 
though  by  a 
person,  having 
no  privity. 

Concurrent 
jorisdicUon  in 
Eqoity ;  where 
the  law  cannot 
give  so  speedy 
and  effectual 
relief 


(10)  Ante,  Vol.  VI,  174. 

(11)  8  Term  Rep.  51. 
(18)  The  Lard  Chancellor 

thropi^Mmt  the  judgment  in 
Beam  v.  Bickn/ell  considers 
tbe  actip9  in  Patky  y.  Free- 
man  as  maintained  upon  the 
gronnd  of  fraud  and  deceit 
in  the  Defendant,  and  da- 
mage to  the  Plaintiff'.    See 


particularly  page  182.  The 
objection  to  the  legal  juris- 
diction is,  that  a  Court  Qf 
Laiw  has  no  meims  of  giving* 
the  Defendant  that  protec- 
tion, whicfi  a  Court  of  Equity, 
adipinistef  ing  t)iis  relief  upoi| 
equitable  principles,  secures 
to  him.  See  ante,  VoL  VI, 
185,  and  the  note 
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laoe.         is  the   subject  of  an  action,   or  of  a  biB  in  Eqoity 

^  "^^^  where  it  is  necessary  and  fit,  that  Eqiuty  shouM  iiiM 

„,  poiBe  the  concurrent  jurisdiction;    as   the  Law  eaoM 

Brooke,      givje  so  speedy  and  effectual  relief;  the  Court  of  Eqin| 

[  ♦  134  ]      *  exercising  a  discretion,  whether  it  will  interfere;  thoni^ 

Distinction  of  relief  may  be  had  at  Law.     As  to  the  danger  firom  \ 

peijury;  re-      ^^^^^  witness,    is  not  that  sufficient  for  convic^n  d 

WitoJsc7^      a  capital  crune?    That  objection  goes  fo  the  ▼cryrto 

of  the  Law;  which. is  uniform  in  principle  and  prap 
tice;  with  the  single  exception  of  the  case  of  pajarf 
Undertakiog  as  there  is  oath  against  oath  (13)^  That  ctM  of  PoilQ 
for  the  debt  of  y.Freemmi^  14)  therefore  stands  upon  the  clearest  pite 
another  within  ^jpi^g  pf  jurisprudence ;  and  has  no  connection  with  iSoA 
tto  Sutnte  of  g^^^  ^^  Frauds  (15);  which  appHes,  where  one  mai 

*  undertakes  for  the  debt  of  another. 

I  agree,  the  case  of  Haycroft  v.  Crea«^(  16)  U  not 
within  the  prindple.  That  case  resembles  this:  a  pro- 
bable  fraud;  but  not  evidence  sufficient  to  support  an 
action  of  that  kind ;  which  must  stand  upon  plain,  desr, 
fraud  and  deception,  proved  to  the  satisfaction!  of  H 
Jury.  If  this  were  a  case  for  relief,  there  is  no  want 
of  privity. 

The  Law  gives  relief  in  all  these  cases  of  fraud ;  as 
in  the  case  of  Cousins,  a  sugar-baker;  who,  endeavour- 
ing to  prop  up  some  persons,  engaged  in  that  trade, 
contracted  to  buy  a  judgment ;  stipulating  however 
for  an  undertaking,  that  there  was  no  debt,  iqpon 
which  a  Commission  of  Bankruptcy  could  be  taken  out. 
That  undertaking  was  given:  but  ukider  a  Bill  filed, 
charging,  that  those  who  gave  it,  knew  at  the  time^ 
that  there  was  a  petitioning  creditor's  debt,  on  issue 
was  directed;  which  was  twice   tried;    and  the  fraud 

was 

(13)  10  Mod:  194,  5.  (15)  SUt.  29  Ck.  II,  c.  3. 

(14)  3  Term  Rep.  61.  (16)  2  Ea»t,  92. 
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mm  esteUiflhed  by  Ihife  verdict.    I  da  not  say^  there  are        1806. 
Bot  WMmy^  cases,  iki  whkh  a  Court  of  Eqiuty  ought  to     c/!|^^»0 
^gire relief;  and  the  case  of  Evansv.Bicknett {17}  is  v. 

OBt  iutaiice.    But  this  is  not  that  sort  of  case;  upott      Brookb. 
the  evidence ;  and,  if  I  am  mistaken  as  to  the  effect  of     [  ^  ^^  J 
il^  the  Phuntiff  may  bring  an  action.    There  are  cases    Specific  per- 
certaiidyof  mistake;  that  upon  that  ground,  this  Court  fonnance  re- 
wonld   not '  conqpel   the   specific  execution  of  a  conr  "*^  J'P^» 
tract  (18):  but,  where  the  party  can  have  an  action,  I 
friH  i)c^  give  this,  refief  upon  that  ground. 


The  SoUcitor  General,  tbx  the  Defendant,  pressed  for 
Coats,  on  account  of  the  particular  charges  of  fraud, 
which  were  not  supported  by  evidence;  and  the  Bill 
was  on  that  ground  dismissed  with  Costs. 

(17)  Aiile,  Vol.  VI,  174.         VI,  328.   Moribck  v.  BuUei^, 

(18)  Ante,  The  Marquis  of     X,  202* 
TWiwiciMf  V,  Stamgroom,  Vol. 


BANNER  V.  LOWE.  18«l. 

^HIS  cause  coming  on  ibr  farther  directions,  a  ques-    Apporlion- 
tion  was  made,  whether  the  interest  upon  a  bond  vimki  of  in- 
debt  was  to  be  apportfoned.     The  bond  was  taken  by  ^■'••^  •?"•  ■ 
the  testator  for  9000/.,  the  consideration  fot  the  sale  ot^^^^^ 
m  estate;  the  qpnditiqn  reserving  the  interest  to  him-  ^^.  r«|©   im 
self  i|nd  his  wife  jointly,  to  be  paid  by  equal  half-yearly  acenring  *& 
>aynent|3.  die  «»  diem, 

not  as  divi- 
Mn  Fqnblangue,  for  the  Admiiustratot  of  the  Tes-  dend,  or  rent, 
lalotV  Wid0w,   a  Defendant,    claimed    an    apportion-  ^^^  provided 
Ment  of  the  interest  of  the  bond,  as  accruing,  tk  die        nytneSta- 

*  prevented  by 

,  .  the  coDdition» 

Mr.  Ricfiards  and  Mr.  Alexander ^  for  the  Reuduary  reserving  it  by 

Legatees,  distinguished  this  from  the  common  case  of  equsl  balf- 

appor-  yearly  pay- 
nikents. 
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BANNB9 

LoWEt 


apportionment  by  the  particular  times  of  payment^  spe- 
cified by  the  condition;  comparing  it  to  the  case  of 
money  in  the  funds,  and  rent  not  provided. for  .by  the 
Act  of  Parliament  (19),  as  not  being  due  de  diein  dSem. 


t  — 


The  Lard  Chancellor. 
Upon  this  subject  of  apportionment  the  Legislature 
was  forced  to  interfere  in  the  instance  of  rent|  imd 
Equity  has  provided  for  other  cases.  I  shall  not  oopn* 
der  this  as  taken  out  of  the  general  rule  upon  so  moe 
a  distinction.  This  condition  is  expressed  as  in  every 
mortgage  and- money  bond  (90). 


The  apportionment  was  tiierefore  directed.  Mr.l^ 
blanjue  mentioned  the  c^se  of  Edwards  v.  7%e  Ccnmieu 
of  Warwick {21). 

(19)  Stat.  II  Geo.  II,  c.l9,  349,  note  to  ExpaneSmgA. 
f.  16.  (21)  2  P.  Wm.  171 ;    9»p 

(20)  See  Parslow  v.  Dear-  page  170. 
love,  AEoit,  438,  ai|^  iSwatui. 


WRIGHT  r.  PROUD, 


1806. 
Nov.  24irA, 
2$*A,  2eiA. 
Peed  set  aside,  ^HE' object  of  this  Bill  was  to  set  aside  aDeed«  as 

as  obtained  by  having  been  obtained  by  fraud,  and  under  undue 

fraud,  and  influence  from  the  Plaintiff  and  Lapworth  Mills,  de- 
ceased, by  the  Defendants.  The  effect  of  the  deed  as  to 
Mills  was  a  conveyance  of  his  whole  property  in  favour 
of  the  Defendant  Proud,  and  his  daughters  iVondf-be* 
ing  at  the  time  the  keeper  of  a  house  for  the  receptton 
person  under  ^^  lunatics;  in  which  MiUs  was  for  many  years  a  p*^ 
bis  care ;  as  tient ;  having  been  in  that  unhappy  situation  from  his 
within  the  childhood :  but,  according  to  the  representation  of  the 
genend  prin-  Defendants, 

ciple  arismg 

from  the  relation  of  Gaardian  and  Ward,  Aitornoy  and  Client,  ite. 


undue  infln- 
epce  by  a 
keeper  of  a 
bouse  for  lu- 
natics from  a 
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Defendants,  he  had  recovered ;  and  was  at  the  time  the 
transttction  took  place  resident  in  the  house,  not  as  a 
patient,  but  as  a  boarder,  from  choice;  and  proposed 
*  in  this  way  to  renumerate  the  Idndness,  with  which  he 
had  been  treated.  With  respect  to  the  Plaintiff,  the 
deed  was  impeached  as  a  direct  fraud,  under  the  cir- 
cumstances; being  prepared  by  the  Defendant's  attor- 
ney ;  the  Plaintiff's  interest  being  falsely  recited,  either 
by  fraud  or.  mistake ;  and  the  effect  being  to  make  bim 
purchase  what  was  bis  oyvn  already^ 


1M9. 


Wright 

Proud. 
[  ♦IS?  ] 


The  SoUcUor-General,  and  Mr.  Hart,  for  the  Plaintiff, 
insisted  upon  the  particular  circumstances  of  this  case, 
appearing  in  evidence,  and  upon  the  face  of  the  deed, 
as  establishing,  that  it  was  improperly  obtained.;  but 
chiefly  relied  upon  the  general  principle,  that  a  Court 

of  E^quity  would  not  ])ermit  a  deed,  made  under  such 

.  •  •  • 

circumstances  in  favour  of  the  keeper  of  a  mad-house, 
to  stand;  admitting,  that  no  such  case  could  be  pro- 
duced ;  but  insisting,  that  the  case  of  Guardian  and 
Ward(S2)  was  much  weaker;  upoti  which  point  it  has 
been  held,  that  under  no  circumstances  can  a  guardian 
take  a  conveyance  from  his  ward,  while  the  relatioii 
subsists,  until  the  accounts  are  settled,  and  the  ward  is 
entirely  removed  from  the  influence  of  the  guardian; 
though  such  a  transaction,  when  the  relation  has  com^ 
pletely  ceased,  all  accounts  settled,  and  no  coi^troul 
subsisting,  may  st^nd.    This  has  been  carried  so  far, 

th^t 


(22)  Duke  ofllmmilUm  v. 
UrdMohtH,  1  P.WilL  118. 
Mr.  Cox's  note,  119.  Hatch 
v.  Batch,  znte,  Vol,  IX,  292. 
NmUa  V.  Corroch,  the  case  of 
a  Servant,  182.  Hvffuenin  v. 
Btticleif,  post.  Vol.  XIV,  273. 
ttie  case  of  a  Clergyman ;  and 


the  cases  of  Attorney  and 
Client,  Netibman  v.  Pmyne, 
4  Bro.  C.  C.  350.  Ante,  Vol. 
II,  199 ;  and  the  note,  204. 
Upon  fraud  and  confirmatiori 
generally  see  Crowe  v.  Pal- 
lard,  Vol.  I,  916;  and  the 
note,  221. 
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Wright 

V. 
PROUD. 


[138] 
Transaction, 
appearing  to 
bare  grown 
out  of  the  in- 
flaence  from 
the  relation  of 
Ckiardian  and 
Ward,  set 
aside:  though 
•U  accounts 
bad   heon 
settled,  and 
the  relation 
bad  ceased. 

Independent 
of  frand  an 
Attorney  shall 
not  take  a  gift 
from  his  client, 
while  the  re- 
lation sub^ 
aists. 


that  a  conveyanee  to  a  brother  by' ail  orphan, '  Hviolf 
with  him^  as  one  of  bia  £unily,  though  no  particular 
fraud  appeared,  was  set  aside  upon  the  relation,  obp- 
bling  him  to  exert  ap  undue  influence  (S3). 

Mr.  Alexand^^  Mr.  Fimblanque^  and  Mr.  Leuns^  for 
the  Defendants. 

77l^  Lord  CHANCEI.LOR. 

The  principle,  upon  which  a  transaction  is  set  aude 
upon  the  relation  between  the  parties,  as  between 
Guardian  and  Ward,  has  been  extended  to  the  case, 
where  all  accounts  were  previously  settled;  and  the 
connection  was  at  an  end :  the  transaction  appearing  to 
have  grown  out  of  the  influence,  arising  from  the  re- 
lation. 

In  Lady  SandersofCs  Case  (S4)  aS  these  cases  were 
considered;  and  Lord  Hardwicke  would  not  permit  the 
transaction  to  stand,  even  after  the  relation  bad  ceaaed; 
as  it  took  place  under  undue  influence.  So,  indepesr 
dent  of  all  fraud,  an  attorney  shall  not  take  a  g& 
from  his  client,  while  the  relation  subsists ;  though  the 
transaction  may  be,  not  only  free  from  fraud,  but  Ae 
moist  moral  in  its  nature.  The  judgment  in  WeUs  ▼• 
Middletan C25)  w.ent  wholly  beside  any  thing,  that  oonk) 
JBiffect  moral  character. 

This  case  appears  under  very  remarkable  drcum- 
stances.  Suppose,  thb  person  not  to  have  been  a  pa- 
tient in  the  bouse,  but  at  large,  and  capable  of  transact- 
ing his  own  affairs:  yet  employing  an  attorney,  recem- 
meaded  by  the  person,  who  was  to  take  the  benefit. jtof 

tbe 


(23)  Griffin  v.  De  VeuiUe, 
9  Wood.  App.  16.  3  P.  WiU. 
131.    Mr.  Coj^B  note. 

(24)  Sanderson  v.  Chue, 
cited  ante.  Vol.  XII,  372;  iu 
JUoTMc  V.  RojfaL    Ante,  New- 


man V.  Payne,  II,  109;  aqid 
the  note,  204. 

(25)  Cited  ante,  VoL  IX, 
294,  in  Hatch  v.  Hatch  i 
XII,  272,  in  Morse  v.  RoyaL 
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the  transactioi^y  that  atftmiey  leceiving  the  deeds,  tak- 
ing them  with  him  for  inspection,  and  tbea  making  this 
deed,  reciting,  that  this  Plaintiff  took  an  interest  quite 
diflferenty  and  much  less  than  he  had  a  right  to  ei^oy, 
if  there  were  no  more  in  the  case,  the  transaction 
^  could  not  have  stood  agdnst  this  Plaintiff;  who  was 
dearly  over-reached  himself;  and  was  made  the  instra- 
m^t  of  dver-reaching  another  ii|  th^  pourse  of  the 
mme  tiaataction. 


YSB 


J8O0. 

Weight 

V. 

Proud, 
[•139  J 


But  upon  the  other  ground  it  is  impossible  to  permit 
transaction  to  stand.     Upon  the  evidence  this  person 
Was  ^m  his  bir^  of  a  diseased  intellect,  and  attempted 
fo  dei^ttoy  himself,  when  a  boy^    He  was  carried  to  the 
house  of  the  Defendant ;    and  was,  I  believe,   kindly 
trented.    If  he  had  been  a  man,  who  isould  go  out  of 
(he  hottsoi  when  he  pleased,    and  deal  with  his  own 
property,  as  he  j^ased,  if  he  had  remained  there  as  4 
patient,  instead  of  a  boarder,  this  gift  could  not  have 
stood  a  moment.    Then  what  is  the  effect  of  the  deed? 
it  plaees  him  in  the  condition   of  an  absolute  lunatic 
|i/diewB  him  to  be  in  that  situationi   in  which,   if  he 
vlHi  placed  in  it  by  the  evidence,  the  deed  could  not 
staad  an  instant.    The  nfoment  the  deed  was  executed 
h^-waa  sutjject  to  the  control  of  the  house :  much  more 
Ikan  if  he  was  thete  from  the  effect  of  indisposition; 
«8  in  that  casc^  if  he  should  recover,  he  would  be  defi- 
vered  from  that  situation.     But  under   these  circum- 
stances,  he  eotdd  not  be  delivered :  faSs  property  being 
transferred  to  these  persons:   not  even  a  life-rent  rc^ 
maining  to  him.    He  seems  to  have  been  sensible  of 
idhe  kindness  of  ths  fam3y;  which  he  proposed  to  re- 
tmmef^  t  but  what  he  proposed,  according  to  the  evi- 
'dente,  was  to  remunerate  them  at  his  death.    But  &e 
:efiect  of  this  deed  was,  that  he  was  in  the  condition 
'^f  a  lunatic:   his  income,  upon  the  declaration  of  the 
Defendant,  to  be  doled  out  to  him;  and  he  was  to  be 
fed  and  cloathed,    as  they  pleased.     This  deed  must 
therefore  be  declared  fraudulent  and  void. 
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^^-  25<A,  VOWLES  V.  YOUNG. 

27M. 
In  the  case  of    AN  issue  having  been  directed  under  a  bill  of  re>* 
pedigree  hear-  demption,  the  Plaintiffs  claiming  as  co-heirs  at  hur^ 

say  evidence     ^^p^  the  trial  before  Baron  GraAam  at  theAssiaes,  a 
of  decUra-       ^^^^^^  ^^  j.^^^  ^^^  ^^  Pkintiff. 
fions  by  the 

l^usll^and  as  to 

his  wife's  le-        ^   motion  was   made  for    a    new  trials    up<m    two 

gitimacy,  ad-    grounds:    Ist,  that  the  Judge  had  improperly  rcgeded 

missible,  as      the  evidence  of  Thomas  Roberts ;  that  he  had  heard  * 

well  as  those    Samuel  Noble ^  the  husband  oiMary  Nobler  say,  she  was 

pf  relations      illegitimate  j  8dly,  that  the  evidence,  produced  by  the 

'     ^    '  Plaintifis,    one  part  of  which,  an  entry  in  a  re^^steTf 

Upon  pedigree  was  admitted  to  be  a  forgery  throughout,  was  nQt  suffix 

slight  evidence  eient  to  sustain  the  verdict, 
sufficient;  as 

US'*  a^for"  r  ^^®  Soliciior-General  and  Mr.  Hart,  in  support  of 
tahl*  hed  ^^  motion  observed,  that,  the  first  point  was  a  questim 
not  decisive  •  ^^^^^  ^^  construction  than  of  law ;  viz.  whether  the 
bat  weighs  husband  is  to  be  considered  for  this  purpose  as  a  part 
eonstderably  of  the  wife*s  family;  and  contended,  that,  as  the  de» 
figainst  the  clarations  of  any  person,  connected  with  the  family  of 
party  prodac-  the  person,  from  whom  the  pedigree  is  deduced,  are 
^i  ^^  clearly  to   be    admitted,  declarations  by  the    husband ' 

ought  to  be  received  in  preferenoe  to  those  of  a  £rat 
or  second  oousin.  - 


Upon  the  second  point-^This  is,  not  a  mere 
of  a  fact,  but  an  issue,  directed  to  satisfy  the  con- 
science  of  the  Court;  who  will  not  be  satisfied  by- a 
verdict  with  very  slight  evidence  on  one  side,  and  none 
on  the  other.  The  Plaintiff's  cannot  determine,  that 
they  will  not  again  produce  the  forged  Regbter.    All 

the 
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the  evidence,  material  to  the  issue,  ought  t6  be  pro^ 
Avuiedi  and  upon  a  new  trial,  the  Court  may  order 
fliem  to  produce  it;  as  in  the  late  case  of  Pemberi<m  v» 
Pemb^&n,  upon  an  issue,  **  Deviiami  vel  non^*  a  wit- 
nessy  produced  by  the  heirs  at  law,  proved  a  great 
deal  against  them;  and  upon  the  application  for  a 
new  trial,  they  were  ordered  to  produce  that  witness 
again« 


1800. 


VOWLBS 

YouNd* 


Serjeant  Lent,  Mr.  Biekardii  Mr.  Burraugh,  and 
Mr.  Healdf  in  support  of  the  verdict. 
The  general  rule,  that  declarations  by  any  persotti 
eonnected  with  the  family,  are  to  be  received  is  admitted* 
But  the  eflfect  of  the  guarded  manner,  in  which  the 
question  was  put  to  this  witness  upon  the  trial,  is,  that 
die  husband  must,  be  considered  as  a  mere'  stranger ; 
and  therefore  within  the  nilci  as  laid  down  hy  Lord 
Ktnfom,  and  always  acted*  upon,  that  declarations  by  a 
mere  stranger  to  the  fiunily  cannot  be  received.  When 
diis  question  was  asked,  it  was  put  to  the  Counsel  to  say, 
whether  they  intended  to  follow  it  up  by  another  ques* 
tion,  whether  the  husband  had  thb  information  from 
his  wife  during  her  coverture;  and  as  they  declined 
to  put  that  question,  the  evidence  is  reduced  to  the 
deidaration  of  a  stranger.  The  ground  of  the  excep- 
tion to  the  general  rule  against  admitting  hearsay  evi« 
denoe  is  convenience;  for  the  purpose  of  proving  pe* 
digrees  by  the  declarations  of  persons,  eonnected  as 
different  branches  of  the  same  &mily.  If  a  husband 
caiydot  be  personally  examined  for  or  against  his  wife, 
why  should  any  declaration  by  him  be  received  for.  the 
purpose  of  bastardizing  her?  The  question  put  to  this 
witness  was  general;  whether  he  had  ever  heard  this 
declaration  from  the  husbfuid;  not  confining  it  to  the 
feriod  of  coverture. 


The 
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The  SoUciiar  General^  in  Reply. 
The  foatidation  of  this  evidenoe  is  tradidon,  collected 
firom  declarations  at  different  times  as  to  the  facft  of 
legitimacy  by  a  person,  a  part  of  the  family*    The  pot? 
sibilityi  that  the  declaration  might  have  been  made^  after, 
the  coverture  had  ceased^  forms  >no  objeotion ;  credit  iber 
ing  given  to  the  declaration  on  the  grpund,  that  ilie 
information  was  received,  while  the  relation  subsisted* 
If  the  husband    had    left   his  family,    and  gone  to  a 
foreign  country^  evidence  of  his-  declaration  subsequent 
to  that  time,  would  be  received.    The  governing  prin- 
ciple is^  4iat  the  exact  periodj  when  the  mformation  #a9 
reoeivedi    cannot   be  ascertained.     The    rule,   that''^ 
husband  and  wife  cannot  give  evidence  for  or  againtf 
each  other,   cannot  apply  after  the  death  of  theWifea 
The  principle  of  that  rule  is  the  interest  either  of  thm 
must  feel  in  favour  of  the  interest  of  tlie  other:}  or  'tli« 
danger  of  discord  in  the  family ;  if  either  is  produced 
against  the  interest  of  the  other*    Consider  the  eitent 
of  that  objection.    It  would  reach  the  husband  himself  ( 
if  produced  personally  as  a  witness  to  prove  the  deda^ 
radons  of  his  wife  or  her  father.    The  attempt  fo  diift^ 
tinguish  the  husband  from  the  fkiAily  for  Diis  iimippOM 
was  never  before   made ;    and   is  most  unreasotidi>ie; 
Evidence  of  dedaraticms  by  a  woman,    that  her  tkiril 
cousins,  once  removed,  were  her  nearest  kin,  have  be«l 
admitted;  and  can  the  husband's  declarations  as  to  the 
legitimacy  of  his  wife  be  refused)  a  pomt  cert^nlyof 
some  importance  to  him ;  if  th^  stigma  id  considered  t 
This  evidence  therefore  must  be  received;  esrpecially  in 
such  a  case ;  a  woman  having  very  little  property,  m^ly 
this  equity  of  redemption. 


£143] 


3%tf  Lord  CranoelIiOR. 
Two  questions  arise  upon  this  application  for  a  ne^ 
trial:  1st,  Whether  Roberts  ought  to  have  been  received 

to 
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to  flay^  that  he  had  heard  Samuel  Noble  declare,  his  wife 
Afory  NoBle  was  illegitimate :  Sdly,  If  the  Judge  wag 
right  in  rejecting  that  evidence,  the  only  point,  being  a$ 
to  her  Jegitimacy,  whether  there  was  evidence  sufficient 
to  sustain  the  verdict  in  &vottr  of  her* 


lis 


leoa 


Vow  LBS 

YouN«. 


The  first  of  these  questions  is  merely  of  very  con- 
siderable moment*  Courts  of  Law  are  obliged  in  cases 
of  this  ki^d  to  depart  from  the  ordinary  rules  of  evi- 
dence; as  it  would  be  imposuble  to  establbh  descents 
according  to  the  strict  rules,  by  which  contracts  are 
established,  and  snbfects  of  property  regulated;  re- 
-fwing  the  fiusts  from  the  mouth  of  the  witness,  who 
jbas  Ae  knowledge  of  them*  In  case9  of  pedigree  there- 
fere  recourse  is  had  to  a  secondary  sort  of  evidence: 
die  best  the  nature  of  the  subject  will  admit ;  estaUidi- 
•IDg  the  descent  from  the  only  sources,  that  can  be  had. 
Perhaps,  'while  the  feudal  tenures  prevailed,  with  the 
antient  inquisitions,  as  inqun^itions  post  mortem^  oppor- 
#Bulies  of  establishing  descents  were  i^ordedj  naich 
imper«or  even  to  the  modem  means  by  the  register  of 
births  and  baptisms.  The  heads  of  fiunilies  upon  those 
occasions  made  solemn  declarations;  whidb  were  matter 
-ofrcicord;  and  threw  a  great  light  upon  questkins  of 
idieritance* 


;  ) 


Evidence  of 
pedigree  ly , 
doclairatiofuk  , 
of  heads  of 
families  npoa 
inqaisiiiops 
poii  mortem^  , 


.   If  the  declaration  of  the  husband  is  not  to  be  re- 
ceived to  prove  the  legitimacy  or  illegitimacy  of  his 
•wi%t  as  a  distant  rehtion  mighty  which  seems  to  be 
contended,  the  extent  of  that  proposition  must  be  con- 
ridered.    Suppose,  the  question  were,  whether '^he  was 
Ae  daughter,  oi  A.otB.;  his  evidenoe  might  equally 
^be  rejected  upon  the  question,  whether  she  descended 
from  one  istbck  or  another :  yet,  aafiuras  hearsay^is  evi- 
denoe of.  any  thing  witiiin  the  knowledge  of  a  man,  no 
:iiian'can  be  supposed  ignorant*  of  the  reputation  of  the 
descent  of  his  wife;   and,    the  Law,   admitting  proba- 

biiity 


[  •144] 
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18M.         bility  upon  sueh  a  subject,    always  receives  reputation 
^y^"^  of  descent.    It  is  not  necessary  to  trace  her  firom  her 

V  OWLBS 

^^  birth.    If  the  reputation  of  descent  is  eridence,  and  it 

Young.  maybe  established  by  a  relation,  however  distant,  the 
subject  deserves  consideration  with  reference  to  the  pei^ 
Hosband  and  son,  who  has  the  best  means  of  knowing  the  fact.  I  ad- 
wife  cannot  -mit  the  rule  of  evidence,  and  the  reason  of  it,  as  between 
give  evidence  husiiaAd  and  wife-  They  arc  considered  as  one  person ; 
or  or  ^[sinst  .^^^  ^^  ^^^^^^^  foundation  of  society  would  be  shaken,  if 
each  other.  / 

that  exception  had  not  been  made.'  But  it  must  be  con- 
sidered, whether  that  can  extend  to  mere  collateral  de- 
'clarations  of  this  kind,  where  there  is  no  interest  in  die 
husband.  The  objection  must  go  the  length  of  eztinr 
guishing  the  husbimd's  evidence  altogether,  up  to  the 
point  I  mentioned;  whether  the  wife  descended  from  one 
stock  or  another ;  though  the  husband  must  be  supposed 
to  have  a  more  intimate  knowledge  upon  that  subject 
than  a  distant  relation. 

loscriptioDs  Upon  questions  of  pedigree  inscriptions  upon  tomb* 

upon  tdmb-  stones  are  admitted;  as  it  must  be  supposed,  the  rda- 
alones,  and  tions  of  the  family  would  not  permit  an  inscription  with- 
Migravlofi  on  ^,^^  foundation  to  remain.  So  engravings  upon  rings  are 
V^'  ^^'  admitted;  upon  the  presumption,  that  a  person  would 
pedicree  ^^^  ^ear  a   ring  with  an  error  upon  \t(2&y     I  taloe 

this  question  with  the  qualification,  that  has  been  stated ; 

not,  whether  the  husband  had  beard  the  fact  fifom  any 

of  his  wife's  relations,  but,  whether  he   knew  it:  vis. 

whether  he  had  such  knowledge  as  is  necessary  to 
-establish  that  kind  of  fact. 

[  145  ]  The  second  question  contains  nothing  new ;  aifd,  ex- 

cept from  one  circumstance,  my  opinion  would  be  in  fa- 
vour df  the  Plaintifis.  Upon  the  rule,  '^  StabU  prenump^ 
*'  tio  donee  probeiur  in  contrartum^ "    actual  marriage 

•  b^^g 

(26)  Post,  514,   Whitelocke  r.  Baker. 
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being  provedy  reputation  is  sufficient :  legitimacy  b  to 
be  presumed;  and  the  proof  thrown  on.  the  .other  side. 
Tbe  evidence,  especiaUy  in  the  case  of  obscure  families, 
most  be  very  slight;  for,  if  the  party  is  legitimate,  the 
question  is  never  made:  nothing  is  said:  upon  it.  If  .this 
Register  therefore  was  out  of  the  question,  the  evidence 
would  have  been  sufficient:  otherwise  the  proof  of  such 
&cts  would  be  extremely  difficult.  But,  with  reference 
to  tbe  circumstance,  to  which  I  have  alluded.  Lord  Mans^ 

« 

Jteid  had  this  subject  under  hifi  consideration;  and  dif- 
^^rent  opinions  have  been  given  upon  the  point* 


1806. 


VOWLBS 
V. 

Young. 


Two  cases  have  occurred  in  the  House  of  Lords. 
In  the  Doughs  cause  every  braugh  of  the  written  .evi- 
dence, that  went  to  establish  the  descent  of  hadyJane 
Domglat,  was  known  to  be  manufactured  hy  Sir  John 
SHtart;  who,  having  neglected  to  secure  evidence  of 
birth,  had  recourse  to  those  feigned  letters,  as  they 
were  called,  in  support  of  his  son's  legitimacy;  and  that 
was  considered  both  by  Lord  Mansfield  and  Lord  Cam- 
den,  as  not  throwing  any  obstacle  in  the  way*  In  the 
more  recent  case  of  Lord  Anglesea  there  was  the  cer- 
tificate of  the  marriage;  and  the  hapd.  of  the  clergy- 
man  was  proved,  hord  Anglesea  lived  with  tbe  lady; 
anjl  iipon  his  death-bed,  receiving  the  Sacrament,  as 
well  as  at  other  times,  declared,  he  was  so  married; 
and  Lord  Valentia  was  the  legitimate  son  of  that  mar- 
riage. When  that  case  was  before  the  House  of  Lords, 
a  rimilar  suspicion  of  forgery  arose,  as  in  this  instance ; 
that  the  eye  could  detect:  but  not,  as  in  this  instance, 
a  forgery  of  the  whole  entry,  interpolated :  the  clergy- 
man's hand  being  established  in  that  case ;  and  the  sus- 
*  pidon  fell  only  upon  tbe  signature  of  one  of  the  two 
intnesses.  Lolrd  Mansfield  ssdd,  ''  Truth  does  not  re- 
*'  quire  the  aid  of  forgery:  if  the  marriage  was  real,  they 
**  might  have^  come  forward  with  the  evidence  belonging 
"  to  it  ;**  and  judgment  was  pven  against  Lord  Valentia. 

Vol.  XIII.  K  These 


[•146J 
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VOWLBS 
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These  two  great  cueft  stand  in  o|yposition  to  MOh 
other  (S7).  In  the  fomief  an  instance  was  cited  by 
Lord  Mansfield  of  a  lady,  who,  being  accused  of  tlift 
murder  of  her  sister^  desired  time ;  and  {nroctired  anoAet 
to  personate  her :  but,  that  being  discovered,  the  pei^mt 
accused  waa  executed;^  and  afkerwatdd  her  siMier  Mf^ 
pearedr 


The  condusiott  is,  that  it  cannot  b6  said,  BM  a  fcffgery 
appears,  the  fiict  is  not  to  be  established,  swear  it  wlMI 
will;  as  hordMuMfield  said  in  the  latter  of  tbose  two 
cases  in  the  House  of  Lords.  A  rule  is  not  to  be  hdd 
down  either  way:  but  every  case  must  depend  upon 
its  own  circumstances.  Forgery  is  always  an  object  olr 
suspicion;  but  the  efieCt  is  not  such,  that  it  may  not  be 
over-borne  by  testimony.  It  seems  to  be  admitted,  that 
this  is  a  forgery.  The  Jury  could  not  have  been  sur- 
prised: the  Judge  having  mentioned  his  opinion;  that  it 
was  to  weigh,  and  against  the  party  producing  it. 


Nov.  2eth. 


[147] 


The  Lord  Chancellor. 
I  continue  of  the  opinion  I  expressed.  In  a  case  of 
pedigree,  upon  which  remote  and  slight  evidence  must 
be  allowed  effect,  had  not  this  fabricated  entry  in  the 
Register  appeared,  I  should  have  thought  the  evidence 
quite  sufficient  to  support  the  Plaintiff's  case.  The 
effect  of  that  fabrication  is  for  the  consideration  of  the 
Jury;  and  my  opinion  is,  that  the  effect  ought  to  be 
very  strong. 

But  upon  the  other  part  of  the  case,  my  opinion  is, 
that  the  Judge  has  given  too  narrow  a  construction  **  to 
**  the  family  **  of  the  person,  whose  descent  or  legiti- 
macy is  to  be  established.  I  have  been  concerned  in 
many  cases,  where  it  was  necessary  to  deduce  pedigrees 

from 
(27)  Post,  Vol.  XVI,  70, 
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fiain  very  remote  tfanes;  particularly  before  the  establiab-        I806i 
flMB&t  of  Registers ;  when  resort  was  had  to  Inquisitions       y^^^^^^^ 
jMf#  mortem ;  and  the  consequence  would  have  been  most  «. 

dBsagstovLB,  U  the  evidence  of  the  head  of  the  family      YauNo. 
hftd  been  excluded;  which  might  cause  a  great  chasnu 
The  Law  resorts  to.  hearsay  of  relations  upon  the  prin*    Hearsay  of 
dpte  of  interest  in  the  person,  from  whom  the  descent  I'f  l»^on«  «^- 
Is  10  be  made  out;  and  it  is  not  necessary,  that  gvi- ™**®^ **" P?''® 
dance  of  consanguinity  should  have  the  correctness,  re-  and*wiAo°t^* 
quired  as  to  other  &cts«    If  a  person  says,  another  is  ^^  correct- 
hk  relatioti  or  next  of  kin,  it  is  not  necessary  to  state,  ness,  reqaired 
how  the  consanguinity  exists*     It  is  sufficient,  that  he  upon  other 
says,  ^A.  is  his  relation,  without  stating  the  particular  facts.    The 
degree ;  which  perhaps  he  could  not  tell,  if  asked.    But  ^^S^^  ^^J^" 
it  is  evidence  from  the  interest  of  that  person  in  knowing      .     , 
the  connections  of  the  family.    Therefore  the  opinion  of  -n^^  ^^     ^^^ 
the  neighbourhood  of  what  passed  among  acquaintance  eiple  being  in- 
willnotdo(28).   .  terest,  the  opi- 

nion of  the 
Consider  then,  whether  the  knowledge  of  the  hus-  neighbourhood 
band  as  to  the  legitimacy  of  his  wife,  is  not  likely  to  ^"*  ^^^  "®* 
be  more  intimate,  and  his  interest  stronger,  than  that 
of  any  relation,  however  near  in  blood.     First,  if  she 
has  an  estate  tail,  he  is  tenant  by  the  curtesy.     Has 
he  not  an  interest  in  knowing  her  legitimacy:   his  ex* 
potation  depending  upon  it?    So,  as  to  personal  estate, 
he  is  entitled  to  all,  that  comes  to  her.     Is  not  that  a 
strong  interest?    The  honour  of  the  husband  and  family 
are  also  connected  with  it.     The  principle,  upon  which 
this  direction  was  given,  that  the  husband  is  not  to  be 
considered  one  of  the  family  for  this  purpose,  and  can- 
not 

(tt)  Post,  WkUehcke  v.  tion,  which  would  disqualify 
BaUr,  611.  Walker  v.  Wing-  them,  if  iiviog,  as  witnesses, 
JkU,  Vol.  XVIII,  443.  An  u  no  objection  to  this  evi* 
interest  in  parties,  whose  de-  dence  :  Mtneley  v.  Davie$, 
ilirmtions  form  the  repata-      11  Pri*  162. 
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not  speak  as  to  her  legitimacy,  either  for  or  againat  it 
except  by  hearsay  from  one  of  the  family,  must  deter- 
mine also,  that  he  could  not  be  admitted  to  say,  .whe- 
ther she  is  of  one  family  or  another.  I  am  very  appre- 
hensive of  the  consequences  of  that.  What  weight  this 
evidence  is  to  have  is  another  consideration.  The  hus- 
band might  be  separated  from  her:  or  might  wishito 
disparage  her.  How  much  or  how  little  weight  it  ought 
to  have  will  be  the  subject  of  consideration  at  the  triaL 
Here  we  are  upon  the  question,  whether  it  is  to  be  ad- 
mitted, or  not:  and  upon  that  point  I  think  there  must 
be  a  new  trial 


CROSBIE  V.  M^DOUAL. 


iVoe.  26M, 

Distiootido  be^  TPHE  Master's  Report  in  this  cause  stated,  that  the 

tween  a  mere  Defendant  Margaret  Carmichael  had  brought  be- 

volaotary  pro-  fore  him  a  state  of  facts,  and  a  charge,  verified  by  the 

mise,  nudum     affidavits  oi  David  Barclay^  Stephen  Riley  y  and  herself; 

stating,   that  the  testator  William  Crosbie  by  a  codicil^ 

dated  the  29th  of  May ^  1790,  gave  to  her  by  the  name 

of  Mrs.  Margaret  Carr,  which  she  then  used,   an  an* 

nuity  of  300/.  for  her  life,  with  a  legacy  of  1000/. ;  and 

soon  after  he  had  executed  that  codicil  informed  her 

of  his  having  made  that  bequest  for  her  benefit;  and, 

at  the  same  time  expressed  to  her  his  determination  of 

purchasing  a  house  for  her;  declaring,  that  the  reason 

he  did  so  was,  that  she  might  have  a  house  free  of 

,  ^      .        expence,  without  taking  any  thing  from  the  annuity  or 

legacy  he  had  left  her;  because  he  did  not  think,  thejc 

would  support  her,  as  he  could  wish,  without  she  had 

a  house  rent-free. 

Thet 


pactum^  that 
will  not  maio- 
tain  an  Action, 
and  a  promise 
upon  the  faith 
of  which  an- 
other does 
some  act ;  as 
entering  into 
engagements, 


a  considera- 
tion, that  will 
support  an 
Action;  and 
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'*  The  Master  also  found,  that,  after  the  testator  had 
too  expressed  himself,  he  made  it  his  business  ^grhen  in 
London,  to  look  at  different  houses,  and  stated  to  the 
Defendant  the  particulars,  and  his  objections  to  the 
houses  he  had  seen;  and;  not  being  able  to  find  a 
house  for  the  Defendant  to  his  satisfaction,  ^  in  the  be- 
^nning  of  March  1795  he  gave  directions  to  Stephen 
RUetff  his  upholsterer,  to  look  out  for  a  house  for  her; 
who  at  last  informed  the  testator  and  Mrs.  Carmichael 
of  one  in  High  Street  Mary-le-bone.  The  testator  Mrith 
Mrs.  Carmichael,  went  to  see  it;  and,  highly  approving 
it,  he  gave  BUey  directions  to  treat;  and  after  several 
Gonfisrences  with  the  owner,  the  Defendant  Carmichael 
and  the  itestator,  respecting  the  terms,  to  the  whole 
of  which  the  testator  was  privy,  BUey  agreed  for  the 
purchase  at  the  sum  of  KMXML  The  testator  approved 
the  price ;  but  told  BUey,  it  would  not  be  convenient 
for  bim  to  pay  the  whole  money  down,  as  he  was  then 
about  buying  a  house  for  himself,  and  therefore  Bilcy 
faust  agree  for  payment  of  part  down,  and  the  rest  by 
instalments;  in  consequence  of  which  Biley  concluded 
the  treaty;  and  being  asked  by  the  testator,  if  he  had 
settled  the  business,  informed  bim,  that  he  had  agreed 
for  Repurchase  for  1000/. :  200/.  to  be  paid  down,  and 
the  remaining  800/.  by.  yearly  instalments  of  200/.  each/ 
mitil  the  whole  was  discharged;  to  which  the  testator 
replied,  **  That  will  suit  me  very  well." 
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The  testator  informed  Mrs.  Carmichael  of  the  pur- 
diase;  saying,  he  much  approved  the  terms;  and  that 
he  had  in  consequence  given  directions  to  Biley  to  con- 
clude it ;  and  hoped,  she  also  approved  what  had  been 
done. 


The  Master  farther  found,  that  pursuant  to  the  di- 
lecCiQDs  of  the  testator  an  agreement,  dated  the  SQth 

of 
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of  Marchj  1795,  was  prepared,  between  Brawny  the  cmnex 
of  the  housej  and  the  Defendant  Mrs.  Carmkkael ;  wliicb 
was  made  m  faer  name  by  the  particular  desire  of  th^ 
testator;  by  which  Brawn  agreed  to  sell  the  houso  to 
her  for  10002;  800/.  to  be  paid  down  at  the  execiif 
tion ;  and  a  mortgage  to  be  made  to  Broum  for  the  f9^ 
maining  800A :  SOOl,  to  be  paid  annually^  with  an  optmi 
of  paying  off  the  whole  within  four  years.  That  agree* 
ment  was  signed  by  the  Defendant  Margaret  Carmichael 
and  Brawn,  in  the  presence  of  Rilej^;  who  witnessed 
it;  and,  afterwards  was  shewn  to  the  testator;  who 
expressed  his  approbation;  and  gave  Margaret  CaaM 
michael  200/.  for  the  purpose  of  paying  that  sian  to 
Brawn;  and  which  was  accordingly  paid  to  himi  and 
upon  that  pa]rment  possession  was  delivered.  The 
testator  desired  Mrs.  CamUchael  to  go  to  the  housei 
and  give  directions  for  repairs  and  improvements  | 
and  he  went  himself;  again  looked  over  it;  and  ga:ve 
directions  for  several  additional  improvements,  and 
chose  the  paper :  for  the  whole  of  which,  as  well  as  foe 
the  repairs,  ordered  by  Mrs.  CamUchael,  he  paid  befiirs 
his  decease.  Besides  the  200/.  on  executing  the  agree* 
ment,  he  paid  tiie  first  and  second  instalments  of  tibo 
remaining  800/. ;  having  previously  desired  Mrs*  Csr* 
miehael  to  remind  him  at  the  time  the  next  instalments 
became  due;  which  she  did;  and,  in  consequence  theret 
of,  he  gave  her  the  money  to  pay  them ;  and  previoui 
to  the  second  payment  she  wrote  to  him,  who  was  then 
at  Portsmauth,  reminding  him  of  it,  and  in  answer  by 
letter  to  her,  dated  the  25th  of  Jnne,  1797,  he  wrotet 
as  follows : 


ti 


"  In  regard  to  the  money  for  your  house,  I  desire 
you  will  write  a  note  to  Mr.  Brown;  and  assure 
<'  him,  he  shall  have  his  200/.  before  Christmas;  for, 
^^I  will  make  a  point,  that  you  shall  have  it;    as  I 

"  wont 
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'<  uroBt  1^  your  credit  b^  called  into  question.  Yw 
^.loay  tell  l^m  pot  to  give  himself  any  ^tber  troH- 
^f  bte  «bout  it;  Sox  be  may  get  it,  when  h^  least  ei(- 
«  pects  It." 

By  another  letter  to  Mrs*  Carmichaek  dated  the  26tibi 
ofJnne,  the  testator  saysj  '^  Now  remember  you  must 
^  send  to  Mr.  Brawn  to  let  him  know,  that  to  a  cert- 
^  teinty  his  money  will  be  paid  before  CMsima^;*'  and 
in  consequence  of  sud»  determination  tb^  testator  did 
pay  such  second  instalment  of  2002,  to  the  Defendant 
Margarei  Carmichael  before  CkrUima$i  which  she  paid 
toBraum* 
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By  another  letter,  received  by  Margaret  Carmickael 
from  the  testator,  dated  the  Slst  of  May,  1798,  he 
wrote  thus:  "  Pray,  when  do  you  pay  the  other  SOO/L 
**  for  your  house?"  in  answer  to  which,  she  by  let- 
ter informed  him,  that  it  did  not  become  due  until 
ChrUimas  next:  but  the  testator  died  on  the  16th  of 
Jume,  1798. 

Hie  Defendant  Margar€t  Carmichael  stated,  that,  had 
not  the  testator  promised  and  engaged  to  purchase  for 
her,  and  pay  for,  the  house,  independent  of  any  be- 
nefit he  might  intend  her  to  take  under  his  Will,  she 
would  not  on  any  account  have  entered  into  or  con* 
duded  the  treaty  for  the  purchase;  as  notwithstanding 
fliie  W88  informed  of  the  bequest  to  her,  she  was  perfectly 
convinced,  she  was  not  able  to  complete  such  purchase : 
nor  would  have  thought  it  prudent  to  have  engaged  to 
pay  tar  the  house,  even  after  the  testator's  decease,  out 
of  the  property  he  had  left  her. 

The  Master  ^rther  found,  by  the  affidavit  o{  Riley ^ 
that  from  the  several  interviews  and  conversations  he 

had 
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had  at  different  times  with  the  testator  relative  to  the 
house,  the  deponent  is  perfectly  satisfied,  it  wae  the 
testator's  intention  to  pay  for  it,  and  to  give  it  to  Mar* 
garet  Carfnich{t€l;  and  that  he  held  himself  hound  to 
complete  the  purchase ;  and  would  certainly  have  done 
so,  if  he  had  lived.  The  testator  also  repeatedly  de- 
clared to  David  Barclay,  a  major  in  the  army,  in  hahits 
of  intimacy  with  him  for  several  years,  that  it  was  his 
intention  to  purchase  a  house  for  Margaret  Carmchael; 
that  she  might  have  a  comfortable  dwelling  in  case  of 
any  accident  happening  to  him ;  and  Major  Barclay  in 
1795,  at  the  request  of  the  testator,  went  with  him^ 
and  looked  at  several  houses  with  the  intention,  as  ex- 
pressed by  the  testator,  of  purchasing  one  for  her ;  and 
some  time  afterwards  he  informed  Barclay,  he  had  pur- 
chased, for  her  a  house  m  High  Street,  and  he  was  to 
pay .  the  price  by  instalmekits ;  and  that  he  meant  to 
fumbh  the  house  for  her;  and  from  these  and  other 
circumstances,  and  from  the  great  regard  and  esteem 
Barclay  had  repeatedly  heard  the  testator  express  for 
Margaret  Carmichael,  Barclay  stated  his  conviction  of 
the  testator^s  intention  to  leave  her  in  the  right  and 
possession  of  a  complete  furnished  house,  imincum- 
bered. 


The  Master  certified,  that  he  found  from  all  the  cir- 
cumstances, that  the  purchase  of  this  house  for  the 
benefit  of  Mrs.  Carmichael  was  solely  the  purchase  of 
the  testator ;  and  considering  the  purchase  by  the  sub- 
sequent  instalments  as  completely  carried  into  effisct^ 
the  two  last  instalments  having  been  left  unpaid  at  bis 
death  merely  for  his  convenience,  it  appeared  to  the 
Master,  that  Mrs.  Carmichael  had  in  equity  a  right  to 
have  the  purchase,  so  made  for  her  benefit  by  the  tes- 
tator in  his  life,  perfected  by  his  representatives ;  *a8 
with  respect  to  her  the  gift  was  completed  in  his  life; 

and 
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Hid  could  not  be  rendered  incomplete'  by  the  accidental 
circumstance  of  his  deaA,  before  the  two  last  instat 
ments  became  due.  The  Master  therefore  allowed  the 
charge  of  4001. 
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To  the  Report,  as  allowing  that  charge,  an  Excep- 
tion was  taken. 


.  The  Aitomey^Creneral  and  Mr.  Leach,  in  support 

of  the  Exception. 
Mrs.  Carmichael  cannot  be  considered  as  a  creditor. 
The  testator  certainly  had  the  intention  to  give  her  this 
house.  *  She  has  had  the  benefit  of  so  much  of  that 
intention  as  was  executed  during  his  life:  but  as  to 
what  remained  unexecuted  at  his  death,  she  could 
daim  only  under  his  Will;  if  he  meant  to  leave  her  the 
money,  which  she  had  contracted  to  pay  for  the  house. 
This  transaction,  as  far  as  it  went,  was  an  act  of  pure 
benevolence  by  the  testator.  So  much  of  the  money 
as  became  due  in  his  life  was  an  actual  gift  by  him. 
He  would  not  himself  enter  into  the  contract  for  this 
house;  but  chose,  that  the  deeds  should  be  between 
Mrs.  Carmichael  and  the  owner  of  the  house ;  and,  that 
she  should  covenant  in  the  mortgage-deed  with  him. 
Here  is  no  contract  between  her  and  the  testator, 
whence  debt  could  arise;  but  mere  intention  to  give, 
not  completed  by  actual  ^ft ;  though  probably,  if 
he  had  lived,  he  would  have  completed  it.  As  a 
credQtor,  she  must  stand  upon  contract ;  which  can- 
not arise  out  of  disappointed  expectation.  This  is 
a  legal  demand,  if  any:  if  not,  a  Court  of  Equity 
cannot  say,  as  against  the  executors,  that  she  has 
any  claim.  By  giving  effect  to  such  a  claim  gift, 
pure  benevolence,  no  valuable  consideration  passings 
^  which,  if  not  perfected  during  tlie  life  of  the  donor, 
cannot  be  enforced,  is  confounded  with  contract.    She 

might 
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might  have  decUned  to  enter  into  tbi^  contract  upon  tb? 
terms  lequired :  a  reliance  on  hif  fixture  bounty*  T^ 
ntmost  extent,  to  which  ^ui  can  be  carriedi  is  a  pro^ 
mise  to  pay  this  money  for  her :  upon  whi4  eon»iden»' 
tion;  constituting  a  legal  debt  against  the  assets:  the 
consequence  of  her  right  of  action  i^ainst  the  testa- 
tor during  his  life?  Whatever  may  have  been  the  n^r 
ture  of  the  treaty  in  the  commencement  and  progress, 
|he  conplusion  was  a  contract  between  Brown  and 
Mrs.  Carmichael;  which  could  pot  give  Brawn  a  right 
of  actbn  against  the  testator :  nor  could  she  by  pay- 
ing BrowH  acquire  that  right.  The  testator  cannot  he 
represented  as  having  by  promising  to  pay  the  money 
induoed  her  U>  contract  with  Brawn.  The  promise  ip 
merely  voluntary  s  inoapfible  therefore  of  sustaining  mi 
action* 


[  ♦ISS  ] 


The  Soliciiar'^GenetfxU,  for  the  Report. 
Thi3  Exception  stands  upon  a  technicalf  legal,  ot^eo 
tion  against  the  clear  humanity  and  justice  of  the  case ; 
and  the  conclusion  pf  the  Report  is  right  upon  all 
the  facts,  stated  in  it,  that  this  was  a  debt  in  equityi 
which  might  have  been  enforced  against  the  testator 
in  his  life,  or  against  his  assets  after  his  death.  The 
testator  in  his  Will  calls  this  lady  his  friend ;  and 
makes  an  ample  provision  (^)  for  her  son.  The  pur- 
chase of  the  house  wius  in  truth  for  his  own  resi- 
dence ;  when  he  chose  to  go  there ;  and  the  conclusion, 
drawn  by  the  witnesses,  as  to  his  object,  is  confirmed 
by  the  frcts^  stated  in  the  Report*  He  agreed  to  pAV- 
chase  this  house  for  the  purpose  of  giving  it  to  her.  $he 
*  swears,  she  never  would  have  entered  into  the  engage- 
ments and  covenants,  required  for  the  purchase;  that 
i^he  h^  not  the  me^ns  of  paying  annually  200L ;    and 
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did  not  want  the  iiou^e^  The  testatort  not  choosing, 
that  his  toane  should  appears  desired  her  to  take  the 
omveyaiie^f  and  to  enter  into  engagements  for  th^ 
Bon^.  She  did  so  at  hia  instance}  not  firom  her 
own  desire ;  placing  herself  in  ciroumstancest  thi^  might 
havA  brought  her  to  a  gaoL  The  argument,  in  a  Court 
of  Equity,  is,  that  she  made  the  purchase ;  and  he  lent 
her  the  money:  the  formal  conveyance  being  made  to 
her;  and  upon  the  foundation,  that  the  simplenxmr 
tract  ia  merged  in  tbe  covenant,  a  Court  of  Equity  is 
desired  to  conclude  against  the  truth  of  the  transaOf 
tion :  a  purchase  by  him ;  not  choosing,  that  his  name 
should  appear.  If  he  had  died  immediately  after  the 
eootraet,  must  she  have  paid  the  whole?  If  that  is 
tight,  why  cannot  the  money,  paid  by  the  testator,  be 
recovered !  Suppose  a  man,  the  frequent  guest  of  aiv- 
otiber,  in  the  country;  adjoining  whose  seat  is  a  piece 
of  ground,  that  would  add  connderably  to  the  beauty 
and  enjoyment  of  the  place;  but  an  enormous  pnee  is 
asked;  that  the  guest,  attached  to  the  place,  desires  his 
fnend  to  contract  for  that  piece  of  ground  for  him; 
and  says,  he  will  pay  for  it;  and  the  other  contracts 
accordingly,  and  pays  fkr  beyond  the  value:  would  a 
Court  of  Equity  permit  that  man  to  recede  from  his* 
engagement?  Would  not  that  be  considered  a  fi^ud, 
m  respect  of  the  consideration:  an  engagement,  con- 
tacted at  the  request  of  another;  into  which  without 
tfiat  motive  the  party  contracting  would  not  have  en* 
tered?  Upon  that  view  of  this  case  the  Master  was 
pcr&etly  right  in  considering  this  a  demand  in  E^ity; 
tfiough  not  at  Law.  A  Court  of  Equity  has  jurisdio- 
tion  in  aQ  these  cases;  which  are  considered  the 
fimndation  of  an  equitable  action:  viz.  for  money  had 
*and  received,  or  paid,  laid  out  and  expended,  for  the 
use  of  another :  the  principles  of  which  action  apply  to 
thb  case. 

The 
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The  Aitomey-Generaif  in  Reply. 
Though  to  a  certain  time  BUey  may  have  been  em* 
ployed  as  the  agent  of  the  testator,  the  formal  con- 
tract was  between  JBrotcm  tod  Mrs.  CarmJeAoe/;  and  die 
Court  can  look  only  at  the  written  agreement.  Brown 
could  not  have  resorted  to  the  testator  for  payment  of 
the  instahnents.  The  only  remedy  was  under  her  cove- 
nants. Nrither  could  she  have  maintuned  an  action 
against  the  testator.  The  answer  to  an  action  would 
have  been  the  Statute  of  Frauds  ( 30 ).  She  must  be 
taken  to  have  purchased  this  house  for  herself,  upon 
the  expectation,  fulfilled  to  a  certain  extent,  that  .he 
would  pay  for  it»  What  was  paid  by  the  testator 
during  his  life,  being  gift,  could  not  upon  any  prin? 
ciple  be  recovered.  But  the  consideration,  whedierwhal 
was  not  gift,  perfected  in  his  life,  can  now  be  reco- 
vered from  his  assets,  is  very  different.  The  case,  last 
put,  would  be  in  direct  opposition  to  the  Statute  of 
Frauds.  A  Court  of  Equity  could  not  act  upon  such  a 
ground.  Admitting,  that  Mrs.  Carmichael  would  not 
have  made  this  purchase,  if  the .  testator  had  not  pro- 
mised the  money,  the  ca^  is  not  helped ;  for  a  volun- 
tary promise,  to  enable  another  to  make  a  purchase,  can- 
not be  enforced;  heing  Nudum  Pactum^  without  consi- 
deration ;  though  it  may  have  been  the  inducement  to 
the  other  to  enter  into  the  contract.  The  distinction 
is  between  such  a  case  as  this  and  a  purchase  made  by 
the  employ ipent  mA,  for  the  benefit  of  another;  or  a 
case,  where  the  party  can  be  made  a  trustee.  The  ob- 
*  ject  of  this  transaction  was  not,  that  the  house  should 
be  the  testator's.  If  he  had  lived,  and  refused  to  pay  the 
other  instalments,  the  case  would  not  have  been  varied : 
she  would  not  have  had  any  remedy.      There  is   no 

contract 
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contract  in  writing ;  by  which  alqne  under  the  Statute 
of  Frauds  one  person  can  become  liable  for  the  debt  or 
engagement  of  another. 

* 

The  Lard  Chancelloh. 
The  justice  and  honour  of  this  case  are  plain:  but, 
as  the  precedent  will  be  important,  I  shall  consider  the 
principle,  upon  which  it  ought  to  be  decided.  If  it  were 
absolutely  necessary  to  maintain,  that  Broum  could  have 
considered  the  testator  as  the  ptuk^haser,  I  should  think, 
the  Report  could  not  be  supported ;  for,  considering  all 
that  has  passed,  that  cannot  be  maintained.  But  my 
opinion  is,  that  BUey  originally  was  the  agent  of  the 
testator;  for  the  purchase  of  the  house;  and,  if  the 
treaty  had  been  carried  on  and  completed  in  writing, 
Broum  might  have  obtained  a  specific  performance 
against  the  testator ;  for  what  the  testator  intended  to 
do  with  the  house  afterwards  would  not  have  affected 
his  character  of  purchaser ;  though  Mrs.  CarmichaeVB 
taste  might  have  been  consulted ;  as  she  was  to  live  ip, 
the  house;  if  upon  the  whole  tranaction  he  was  to  be 
the  purchaser.  I  agree  however,  as  the  contract  was 
completed,  the  written  contract  would  have  prevented 
Brown^  attempting  to  sue  ^he  testator  upon  the  parol 
agreement. 

Two  questions  arise  upon  this  exception:  1st.  Whe- 
ther Mrs.  Carmichael  might  not  have  maintained  an 
action  against  the  testator ;  which  is  a  point  of  consi- 
derable doubt:  ^ly,  If  she  could  not,  whether  she 
might  not  be  relieved  in  Equity :  notwithstanding  the 
strict  correspondence,  that  subsists  between  the  prin- 
^ciples  of  this  Court  and  those,  upon  which  the  Equitable 
Action  at  Law  stands :  the  forms  not  being  co-extensive ; 
though  there  is  a  concurrence  of  principle.  Various  in- 
stances may  be  put  of  Nudum  Pactum  at  Law.    If  one 

man 
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Cfto^  ft      ^  bouse,  and  actually  pays  part^  that  is  a  mere  YoliU^ 

9,  tary  promise,  Nudum  Pactum^  not  the  foundation  of  aa 

M'DoiIaU     action.    But  put  the  case  of  a  declaration,    stating  a 

promise,  in  consideration  that  the  Plaintiff  would  agree 
for  the  purchase  of  a  house;  and^  leairii^  her  own  ttA- 
dence,  would  go  and  reside  in  that  house ;  and  execute 
the  conveyance;  and  that  the  Plaintiff  did  according 
at  the  special  instance  of  the  Defendant  make  the  pinv 
chase;  chatige  her  residence;  and^  that  she  had  been 
obliged  to  pay  the  money  under  die  contract ;  and  tli^ 
Defendant  reftised  to  perform  his  promise:  would  that 
be  Nudum  Pctetum:   where  one  party  does,  not  merd|j 
pay,   but  does  some  act;   like  the  consideration  under 
the    head    of  contract   in  the  Civil  Law,    **  Facia  wi 
Bailee,  thongh  '^fitciaa?  "    Suppose,  for  instance,  A.y  living  in  Jamaica, 
without  con-    Sends  a  cargo  to  JB.,  resident  in  London ;  who  is  not  to 
sideration,  ac-  receive  auy  benefit,  but  is  to  deliver  it  over  to  another 
citing  the       person ;  end  is  directed  to  insure.    jB.  may  refuse  to  re^ 
^j^  '  I,  °?.      Cfiive  the  carg6!  butif  he  consents  to  receive  it,  though 
for  Sfst^ce*,     ^*  ^  ^^  ^^  ^^"^*  ^^  *^  consignor,  he  is  bound  to  make 
by  a  direction    ^^^  insurance ;  aud  many  actions  have  been  brought  upoA 
te  insure.  that  principle^ 

I  am  not  prepared  to  say,  this  case  goes  the  whole 
length  of  that:  but  it  deserves  consideration,  whether 
a  woman,  having  no  desire  to  enter  into  this  contract, 
bo  means  of  performing  it,  another  person,  not  merely 
making  a  spontaneous  promise,  but  causing  her  upon 
the  &ith  of  his  promise  to  place  herself  in  a  situation, 
insuring  her  ruin,  if  he  should  not  perform  it ;  and  hav* 
ing  executed  part,  which  is  a  strong  indication  of  the 
[  *  159  ]  *  nature  of  the  transaction,  cannot  in  Equity  be  com* 
pelled  to  execute  the  remainder;  though  the  particular 
forms  of  law  might  not  enable  the  Plaintiff  to  reach  it 
by  an  action.    The  question  is,  whether  this  is  a  case 

of 
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of  dut  deBori][»dott;  «r  mere  iViMJlM»  Pactum(  wHh  & 
pttfeMtanM   of  paiti    ^ving   tio   Mtion   for   tbe  te- 


IBM. 


SRia  ZOflrf  CHAMOBLiLOR* 

I  kive  no.doidit^  that  Mis.  Carmickaet  is  oititkd  fd 
Btaad  tt  a  creditor  of  dK  testator  tt  Isw  in  respect  6f 
this  transactioa;  and  Ihat  she  wght  sustain  on  actiote 
far  lOonBy  Md  out  and  expended  for  him*  My  opbioli 
tfaerefore  is,  Aat  the  Master  has  not  drawn  an  improper 
eottdttsion  from  the  facti,  stated  in  the  Report;  and 
tliit  opinion  stands  upon  this  ground.  There  is  no 
diMib^  that  JSronrn  could  not  have  resorted  to  the  tes- 
tator for  the  purchase-money  0t  this  house ;  the  con- 
Teyance  being  made  to  Mrs.  Carmichiiel,  not  to  the 
testator ;  against  whom  therefore  Brown  could  not 
maintain  an  action,  and  must  have  been  nonsuited: 
the  parol  contract  being  merged  in  the  written  one. 
But  the  question  is,  not  what  action  could  be  main- 
tained by  Brown  against  the  testator,  not  being  the 
legal  purchaser,  but  what  action  Mrs.  Carmichael  could 
maintain  against  the  testator.  The  evidence  states 
directions  given  by  the  testator  to  Riley  to  purchase  this 
h<mse;  that  after  the  purchase  by  Rilejf  the  testator 
informed  Mrs.  Carmichaelf  he  much  approved  of  the 
terms,  and  had  given  directions  to  ttiley  to  complete 
it ;  and  pursuant  to  the  directions  *  of  the  testator  an 
agreement  was  prepared  between  Brown  and  Mrs.  Car- 
ndehael  fwhicYi  agreement  was  made  in  her  name,  by 
the  particular  desire  of  the  testator.  My  opinion  is, 
that  this  is  a  sufficient  foundation  for  an  action  of  as- 
^sumpsit;  and  in  the  nature  of  the  thing  the  Statute  of 
Frauds  (31 )  has  no  reUltion  to  it.  The  engagement  be- 
tween them  was,  that  the  testator  having  originally  made 
the  purchase,  and  engaged  to  pay  the  money  to  Brown, 

directed 
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^directed  the  conveyance  to  be  made  in  Mrs.  CamnehaeV% 
name;  which  she  executed  upon  the.  faiA,  that  he 
would  deliver  her  from  the  payment  of  the  mcmey  and 
performance  of  the  covenants.  That  forms  a  considera- 
tion in  the  Law.  The  Statute  of  Frauds  has  nothing 
to  do  with  it ;  for  this  is  not  an  engagement^  to  answer 
for.  the  debt  of  another :  but  upon  the  fidth«  that  he  wiD 
.deliver  her  firom  the  consequences,  she  undertakes  to 
.bind  herself.  The  principle  of  Law  upon  th^e  actions 
is,  that  though  upon  a  mere  voluntary  proml^  an  action 
does  not  lie,  yet,  if  one  man  binds  himself  to  pay,  and 
does  pay  money  in  consequence  of  an  obligation,  under- 
taken by  another,  the  one  has  money,  which  in  Equitjr 
and  Conscience  ought  to  be  the  money  of  the  other  i  and 
that  is  not  Nudum  Pactum. 


The  Exception  was  over-ruled. 


cases:  IN  CHANCERY*  161 

.      *  1806. 

MERREWETHER  v.  MELLISH.  Nw.mh, 

2Ut,  27//4. 
nnHE  original  bill  in  this  cause  was  filed  by  Mm.  Mer'-  A  party  chang- 

rewether  previously  to  her  marriagej  for  an  account  iQg  his  So- 

agaiDBt  the  executor  of  her  fietther,  and  to  have  a  release,  ^^^^^^  ^^® 

wUeh  she  had  executed,  set  aside.    By  a  deed,  executed  ^?^!^^^  , 

pwnoudy  to  aad  in  consideration  of  the  marriage,  to  i^Hor  i.' 

iduch  -  deed  Mr.  Merrewether  was  a  party,  the  property,  Cosu  upon  pa- 

wluch  was  the  subject  of  the  suit,  was  invested  in  trus-  pers  in  his 

tees  for  the  separate  use  of  the  wife,  and  for  the  issue ;  hands ;  bat 

and    Mr.  Merrewether  covenanted,    that    the    trustees  cannot  other- 

ahoald  be  at  liberty  to  revive  and  prosecute  the  suit  ^'^*®  '^P  ^® 

in  the  name  of  Mr.  Merrewether,  on  behalf  of  himself,  JT^^^"^^  ^^ 

his  wife  and  children.     The  suit  was  revived  accord-  •    ^*\ 

IS  paid. 

ikigly,  with  the  approbation  of  Mr.  Merrewether ;  and,    Upon  tlie 

the  Defendant  being  in  contempt  to  an  Attachment  for  marriage  of  a 

want  of  an  Answer,  a  Motion  was  made  to  stay  the  At-  female  Plain- 

tachment  ^ff  Revivor 

«lone  will  not 

The  Attomey-Oeneral  and  Mr.  Owe»t  hi  support  of  .    '  - 

the  motion,   insisted,   that  a  supplemental  bill  was  ne-  ||^|^  persons 
cc»aary.  via.  trostees 

and  the  issae, 

Mr.  Heald,   for  the  Plaintiff  Mr.  Merrewether,  ex-  must   be 

pressed  his  assent  to  the  Motion.  brought  for- 

ward; making 

Mr.  Leach,  appeared  for  the  Solicitor,  who  had  been        t^  b*ii 

originally  employed  in  tfie  cause  by  Mr.  Merrewether;  ^^Q^g^^y^ 

oljjecting,  that  the  Plaintiff,  appearing  by  another  Soli-    Qq^  ^  Motion 

citor,  could  not  be  heard ;  not  having  previously  applied  to  stay  an  At- 

to  the  former  Solicitor  to  deliver  over  the  papers,  and  tachment  for 

offered  to  satisfy  his  costs;   observing,  that  the  object  ^^^  of  Aii- 

ojf  the  motion  might  affect  the  liert  for  his  costs.  swer  was  re- 

1^     fused ;   being 

made  with 
consent  of  the  husband  in  the  face  of  his  covenaqt  to  permit  the  Sait 
to  be  revived  and  prosecuted  by  the  trustees  in  his  name  for  the  be- 
nefit of  the  family. 
Vol.  XIII.  L  - 


IW  CASES  IN  CHANCERY^ 

1806.  Mr.  Bell,  {Amicus  Curue\   stated  his  conception  of 

M^BtRm-       ^^®  practice  to  be,  that,  though  a  party  cannot  change 
WETHfSR       bis  Clerk  in  Court,  he  may  change  his  Solicitor. 

TAe  Lord  C^AHCiBiLoil* 
The  lien  of  the  forip^r  Solipitpr.  for  his  costs  is  nn-^. 
doubted  (3^);  and  the  Court  wpuld  not  upon  the  mqtioii. 
do  any  thing  to  we«dcen  it.    But  I  belieite,  there  is  iki 
precedent,  and  I  am  sure,  there  13  no  principle,  tfiaft. 
will  justify  the  Court  in  refusing  to  hear  i^  Counsel  upqi^ 
instructions,  giten  to.  him  by  his  client    The  privileges: 
of  Solicitors  in  this  Court  are  not  higher  than  thMC; 
of  attorneys   at   law :   p^baps  not  so   high  i  ^  ^^: 
Atli^wlienof   Court,  has  peculiar  Cl^ks  of  its    own.     At    law  the 
an  Attorney       attorney  has  his  lien  i  mad    unquestionably  the   parQ 
upon  papers     j^^y  change  his  attorney.    It  cannot  be  disputed,  thi^ 
StttlFWn     '**  ^"*  ^""^^  ^  Plaip^ff  may  continue  his  actions  «ul^ 
iift  m^   d'   '   ^^^  ^  ^^  cofts  incurred;^  and  it  is  for  him  to  pro- 
coolinae  his      ^^^^»  ^^  ^o*5  where  it  is  his  own  spontaneous  Act.    I, 
Aqtion    sab-    *  ^™  S^^  ^^  ^^  ^^^  clear  opinion  I  have  upon  this  point 
ject  to  the        confirmed  by  an  authority,  for  which  I  have  the  utmost 
CosU  iaciirr-    respect.    In  the  case  of  O'Dea  v.  0!Dea  ( 33 )  Lord  RfsAfs^, 

dale  would  not  permit  a  solicitor  to  prevent  the  hearing 
of  the  cause,  till  his  costs  were  paid ;  another  Solicitor 
having  been  substituted ;  acknowledging  the  lien  of  the 
former  for  his  costs. 


ed. 


•   Tke  Lard  Chakcellor. 
Nim^  27lA.  It  is  agreed  in  this  case,  that  in  consequence  of  the 

marriage  it  is  not  enough,  that  the  suit  has  been  re* 
vived;  but  a  supplemental  bill  is-  necessary  k>  bria^ 
forward  third  persons;    and  the  question  is,  whether, 

thOQf^ 

(32)  Bea.  m  Coth,  910,  &c.  1  Swatui.  1.    Jlcyne  ▼.  Buuh 

(33)  1  SehoaM  and  Le  key,SSwa9Ui.  9S.  Beame$im 
Fray's  Rep.  315.  Po8t,7ioor<  Co$U,  310,  320,  3^  ;  but  the 
V.  l>ayre//,  105.  Vol.  XIV,  attorney  cannot  be  changed 
272.  Ex  parte  Sterling,  XVI,  without  Ifiwp  of  t^^  Court 
25fi|.     Commereil  y.  Payntqn,  Post,  196 ;  Voj.  XVI,  2^1 . 
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thwgh  the  guit  is  to  go  on  as  a  suppleiiiental  suit,  the 
G^ijart  will  in  this  state  of  circumstances  allow  a  party, 
kpand  by  his  covenant  to  permit  a  bill  to  be  filed  in 
hia  name,  which  has  been   filed   accordingly,  the  suit 
baving  gone  so  far  as  to  put  the  Defendant  in  contempt, 
to  prevent  the  Plaintiff  firom.  making  use  of  the  answer 
to  the  original  bill    in  the   supplemental   suit.      Tlus 
DefendaMt  w«i  not    only  called  upon  in   the  revived 
cause  by  the  trustees,  in  whose  names  it  was  carried 
on;  but  Merrewether  after  the  revivor  approved  what 
liad  been  done  in  that  respect.    By  the  deed,  executed 
upon  the  marriage,   he  stipulated,  that  the    right    of 
his  wife  to  pursue  the  suit  should  be  acted  upon  ac- 
■coriii^    to  that  mstrument.    The  effect  of  that  con- 
ted  isy  that  the  wife,  the  diildren,  and  the  trustees, 
are  In  equity  entitled  to  contronl  his    marital    right: 
wa  Aat  the  conduct  of  the  suit  depends,  not  upon  his 
W3ly  but  upon  the  sound  discretion  of  the  trustees. 
The  attempt  to  prevent  the  prosecution  of  the  suit  by 
an  act  of  the  Defendant,  in  concert  with  MerrewetAer, 
is  in  opposition  to  the  rights  under  the    settlement; 
a^  therefixre  subject  to  the  controul  of  the  Court.    I 
tiiust  act  upon  the  settlement  by  refusing  the  motion, 
nutde  with  the  consent  of  Jflerrewether.     The  Defen- 
.dUnt  should  avail  himself  of  the  defect,  the  children 
and   tifustees  not    being  parties,    by  plea    or  answer; 
which  would  compel  tibe  trustees  to  make  the  bill  sup- 
plemental, as  it  ought  to  be,  bringing  the  proper  par- 
.tica  be£6re  the  Court.     The  coicenant  of  Merrewether 
y^  that  tfie  suit  shall  be  revived  and  proseouted  in  his 
mmr  for  the  benefit  of  himself,  his  wife  and  children. 
If  the  suit  is  wantonly  prosecuted  by  the  trustees  with*- 
cuft  a  chance  of  success,  as  is  suggested  upon  the  affi* 
4avit^  the  Court  might  interfere  by  a  reference  to  the 
Master  to  inquire,  whether  it  was  for  the  benefit  of  the 
CegtuU  jue  Trust.    That  is  the  only  way,  in  which  he 

L  2  can 
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can  get  rid  of  the  effect  of  the  contract.    But  that  can- 
not be  till   after  the  answer;    and/  as  it   stands   now, 

•  •  •  • 

Merrewether    cannot  be   permitted  in   the  face  of  his 
covenant  to  consent  to  thb  Motion. 

The  Attachment  must  therefore  go  (34), 

(34)  A  plea  was  afterwards  put  in. '  Post,  437. 


1806. 
2Vbo.28/A. 
lojnnctioQ 
pending  a 
Demarrer 
irregular. 


COUSINS  V.  SMITH. 

npHE  bill  prayed  a  discovery  and  injunction  against 
proceeding  in  an  action.  In  Trinity  Term  a  de- 
murrer was  put  in.  On  the  ^  oi  August  the  commoD 
injunction  was  obtained  until  answer  or  farther  order: 
the  Order  for  the  Injunction  stating,  that  the  Demur- 
rer was  put  in  for  delay.  A  motion  was  made  to  dis-^ 
charge  that  Order  for  irregularity. 

The  Defendant  had  obtained  judgment  at  law. 

The  SoUcitor-Generai,  in  support  of  the  Motion. 
The  practice  is  settled,   that  a  Demurrer  being  pot 
in  to  the  whole  bill,  both  for  discovery  and  relief,  the 
Plaintiff  cannot  obtain   an  injunction ;    for  which  there 
are  only  two  grounds:   an  Order  for  time;   and  an  at- 
tachment issued  for  want  of  an   application  for    time. 
The  demuirer  insisting,  tiiat  the  Plaintiff  has  no  equity, 
how  can  he  have  an  injunction?  The  practice  is  clearly 
stated  in  Harrison  {35 ),  the  Practical  Register  (9S), 
and,  as  to  a  plea,  in  the  case  of  Humphreys  v.  Humr 
phreys  {S7).    How  can  the  Court  know,  that  the  De- 
murrer 

(36)  1  Ear.  Chan.  Prac         (36)  Page  236.  Mr.  ITyall's 
212.  edition. 

(37)  3  P.  Will.  395. 
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inuiTer  is  put  io  for  delay;  as  the  Order  impr6perly         1806. 


The  Attometf'GeHeral  and  Mr.  WethereU,  for  the 
Plaintiff. 
TJie  authorities,  referred  to,  are  old ;  and  are  op* 
poe^  by  the  modem  practice.  If  this  can  be  done, 
though  the  injunction  may  be-  the  whole  object  of  the 
soity  it  may  be  thus .  defeated.  The  Defendant  has 
judgment ; .  and  the  only  effect  of  the  injunction  is  to 
atay  execution;  and  only  until  a  decision  upon  the 
demurrer;  which  has  been  some  time  set  down  for 
alignment  by  the  Plaintiff,  not  the  Defendant;  and  the 
decfision  has  been  prevented  only  by  the  pressure  of 
other  business.  The  injunction  was  obtained  after 
the  expiration  of  the  eight  days:  certainly  after  the 
demurrer  was  put  in.  A  demurrer  not  being  put 
in,  as  a  plea  is,  upon  oath,  the  Court  has  no  secu- 
ri^  for  the  Defendant's  right  to  resist  the  equity 
of  the  bill.  A  plea  prevents  an  injunction  upon  the 
same  ground  as  an  answer :  a  plea  being  pro  tanto  an 
answer.  A  plea  or  answer,  disclosing  new  matter, 
may  disclose  something,  that  will  prevent  the  equitable 
relief.  That  cannot  apply  to  a  demurrer;  disclos- 
ing nothing:  on  the  contrary,  admitting  the  facts  in 
the  bill,  and  not  put  in  upon  oath.  There  are  rea- 
sons therefore  against  an  injunction,  where  a  plea  or 
answer  has  been  filed,  which  do  not  apply  to  a  de- 
murrer. 


Cousins 
Smith. 


The  SoUdtor-Generalf  in  Reply. 
The  alleged  practice  rests  only  upon  private  opinion 
against  authorities.  The  lapse  of  the  eight  days  is  im- 
material. That  does  not  give  a  right  to  the  injunction ; 
which  can  be  obtained  only  upon  an  Order  for  time>  or 
aa  Attachment  for  want  of  that  Order.,    There  is  .no 

instance 
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instance  of  an  injmictioh  pi^ndinff  a  demurrer.  Appli- 
cations are  frequent  to  have  a  demurrer  argued  out  of 
course ;  and  the  reason  assigned  is^  that  it  prevents  an 
injunction.  The  distinction  between  a  I^ea  and  De« 
murrer>  the  former  being  an  oath,  the  latter  not,  is  im* 
material  for  this  purpose.  A  Plea  admits  the  equity 
upon  Ae  fiicts  stated :  a  Demurrer  insists^  that  upeH 
the  facts  stated  there  is  no  equity.  The  object  of  A 
bill  for  an  injunction  generally  is  delay ;  of  which  it  ii 
a  most  grievous  instrument.  According  to  this  aU^fad 
practice,  if  a  bill  should  contain  the  most  absurd  static 
ment,  the  Defendant  nmst  answer  the  whole,  or  let 
the  injunction  go.  The  objection  of  delay  is  obviated 
by  the  common  practice  of  application  to  have  a'De«» 
murrer  argued  immediately.  The  Defendant  is  not  ti^ 
set  down  the  demurrer.  It  is  not  his  business  to  press 
on  the  argument.  He  has'  his  object,  preventing  ail 
injunction:  the  effect  of  the  Demurrer.  Cither  party 
may  set  it  down  for  argument.  The  delay  therefore 
is  the  Plaintiff's.  Injunctions  are  never  favoured.  The 
Court  of  Exchequer  is  more  in  the  habit  of  granting 
them  than  this  Court.  The  practice  of  that  Couxt  is^ 
$f  the  demurrer  is  over-ruled,  to  grant  the  ii^unction 
immediately;  which  is  reasonable;  as  the  Court  then 
may  know,  what  is  improperly  stated  in  this  Order,  that 
the  object  of  the  Demurrer  was  delay. 


[  ♦  167  ] 


The  Lard  Chancellor. 
Upon  a  point  o£*  practice,  if  I  had  found  authorities 
both  ways,  |  should  have  taken  time  to  consider.  But 
this  case  presents  no  difficulty*  Upon  a  special  applica* 
tion  for  an  iifijudction,  upon  a  bill  filed  and  affidavits^ 
every  thing,  connected  with  the  bill,  is  before  the 
Court.  But  this  sort  of  injunction  issues  upon  a  biH 
of  which  the  Court  knows  nothing.  If  the  answer  does 
*  not  come  in  within  eight  days,  the  Defendant  may  ap- 
I^  for  tin^e.    }f  be  does  not  obtain  an  order  for  time, 

the 
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tte'PIaimdff  may  have  ah  atudiment;   and  wheh'an         leoe. 
Mtaehlbent  is  ^aled,  or  an  Order  for  time  is  obudned. 


Oousiifs 
ilk  either  case  the  Court  presumes,  there  is  soibetbing  ^^ 

ift  ih6  biUi  entitling  die  Plaintiff  to  an  injunction  until        SmitKv 
teaweir  or  ferther  Order.    But,  if  the  Defendant  pute    Injnnclion 
in  a  demurrer,  he  infonns  the  Court  upoli  the  record^  "P®°  *°  ^^^^ 
that  there  is  no  equity  in  the  bilL     Then  can  the  Court,  Attachment 
'so  ifilTolniied,  grant  an  injunction  f    How  cah  the  Court  f^^  want  of  an 
determine,  that  the- demurrer  is  put  in  for  delay?    Thk  Answer  after 
evil  is  rather  the  other  way ;  for  it  is  wdl  known,  that  the  eight  days 
fineqiiently  after  a  verdict  at  law  a  bill  for  an  injuno-  o^pired. 
tidn  is  filed  merdy  for  delay.    Why  am  I  to  presume, 
that  there  is  a  case  for  an  injunction:  the  Defendant 
insisting  upon  the  Record,  that  there  is  no  equity  in  the 
bill?    Consider  the  inconsistency  of  such  practice;   if 
upon  the  argument  of  the  demurrer  it  should  turn  out, 
that  I  had  no  authority  to  grant  die  injunction:  the  de- 
murrer insisting  upon  that.     Upon  application  I  would 
have  ordered  the  demurrer  to  be  argued  immediately  (  38 ). 
No  instance  is  cited  of  an  injunction  granted  pending  a 
demurrer ;  and  my  opinion  is,  that  the  injtmction  ought 
not  to  have  issued }  and  therefor^  the  Order  nmst  he 
discharged. 

(38)  2  Madd.  182,  Jones  v.  Taylor. 


LANGDALE  v.  LANGDALE.  180& 

Dec  bik. 
A  MOTION  was  made  by  one  Co-Plaintiff,  that  the  Bill  dismissed 

bill,  as  far  as  he  was  concerned,  may  be  dismissed  by  one  Co- 

with  costs.     The  Defendant  consented  to  the  Motion :  Plaintiff  as  4o 

but  there  b^ing  no  consent  by  the    other  Co-Plaintiff,  himself  with. 

Ae  ftekster  decUned  to  draw  up  the  Order.  ^/^»^»  without 

the  consent  of 
Mr.  tt^  o^er. 
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Langdalb 
Langdalb. 


Mr.  DawdesweU,  in  support  of  the  Motion,  said,  there 
was  no  occasion  to  j^ve  notice  to  the  other  Co-PUuntiff; 
and  cited  the  Practical  Register  {Sd)  and  the  case  le^ 
ferred  to  by  Mr.  Wyatt ;  as  an  authority,  that  one  Co- 
Plaintiff  may  have  the  bill  as  to  himself  dismissed  with 
costs,  without  the  consent  of  the  other. 

The  Lord  Chancellor  upon  that  authority  made  die 
Order. 


(39)  Prac.  Register,  edition 
hy  Mr.  Wyatt,  179,  Bathew  ▼. 
Needham.  In  Chancery,  after 
Hilary  Term  1797.     In  Hoi- 


kirk  X.  HoUdrk,  4  Madd.  90, 
this  was  permitted  only  on 
terms  preventing  injury  to  tiie 
other  Plaintifis. 


JUDD  r.  PRATT. 


Baron  SUTTON. 


Mr.  SIMEON,  J 1^    ,       .    ^, 

li^    ^^xr  J  Masters  m  Chancery. 

Mr.  COX,         3 


1806. 

Rolls. 

Nov, 

Dec,  2d. 

Devise  by  the     J^ILLIAM  PRATT  hy  his  Will,  after  giving  sevo- 

general  terms,  ral  legacies,  and  devising  a  freehold  messuage, 

"  all  the  rest    in  Banbury,  called   the  Flower-de-lucCy  to  John  Vigere 
"  residue  and    ^nd  Ann  his  wife,  for  their  lives,  and  the  life  of  the  sur- 
"  wrawnder  of  ^j^^     disposed,  as  follows: 
"  my  real  aad 

**  personal  es- 
**  tate  of  what 
"  natare,**  &c. 
soever,  to  ne- 
phews and 


(C 


"  And  as  to  all  the    rest,  residue,    and  remainder, 

of  my  real  and   personal   estate  and  effects  whatso- 

''  ever  and  wheresoever  and    of  what  nature  or  kind 

''  soever  and  also'  the  said  messuage  or   public-house 

niec^,  not  be-  a  ^u^  ^^^  Flower-deduce  after  the  decease  of  the  said 
ing  for  cre- 
ditors, wife, 
or  children,  is 
not  sufficient 
to  raise  a  case 
of  Election,  or 

for  sapplying  the  want  of  Surrender  of  copyhold  land,  contiguous  and 
intermixed  with  the  freehold,  against  the  heir. 


it 


€€ 


John  Vigers  and  Ann  his  vnfe  and  the  decease  of  the 
survivor  of  them  I  j^ve  devise  and  bequeath  the 
unto  William  Judd,    Richard  Herbert,    and 

WUUam 


"  same  " 
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€* 


4€ 


WUUam  Waffard;  "  to  hold  to  them,  their  heits^exe- 
^  cuton,  adtninistratony^and  assignSf  upon  trust  that 
^  they  my  said  trustees  and  the  survivors  and  survivor 
'^of  them  his  heirs  'executors  administrators  and  b&^ 
signs  do  and  shall  sell  and  dispose  of  my  said  real 
estate  and  do  and  shall  convert'iny  said  personal  e»- 
^  tate  into  money  and  do  and  shall  out  of  the  monies 
^  arising  from  my  said  real  and  personal  estate  in  the 
"first  place  pay  thereout  all  my  debts  whether  due  on 
''mortgage  or ■  otherwise^  and  from  and  after  payment 
f^of  the  same  then  upon  trust  that  theymy  sidd 
f *  trustees  and  the  survivors  ^  and  survivor  of  •  them 
"his  heirs  executors  administrators  and  assigns  do 
"'aad  shall  pay  and  apply  the  .residue  of  the  money 
"  arising  from:  my  real  and  personal  estate  and  effects 
fbUows.*' 


1800. 


JUDD 
V. 

Pbatt* 


The  testator  then  gave  several  legacies  to  different 
persons:  among  others,  to  his  nephews  and  nieces,  chil- 
drea  q{  his  late  brother  t/oAo Pra/<,  as  follows:  to  his 
nephew  William  Prait  the  sum  of  BOOl. ; ,  and  other 
onaller  sums  to  his  other  nephews,  and  nieces,  with 
sorvivorship.  He  then  made  the  following  residuary 
disposition : 

f^  As  to  an  the  rest  an^  residue  of  the  money 
^  which  sha|l  arise  from  my  said  real  and  personal 
-'  estate  and  effects  or  which  shall  con^e  to  the  hands 
■'  of  my  said  trustees  by  any  means  whatsoever  I  give 
"  and  bequeath  the  same  unto  all  my  said  nephews 
''  -and '  nieces  the  chiI4ren  of  my  said  brother  John 
^^  Pratt  in  equal  shares  and  proportioxis;**  with  sur- 
vivorship. 


The   testator  was  at  the  date   of.  his  Will,   anc^  at 
lus  deatli,  seised  of  three  closes,  called  Yeates*s ;  which 

were 


vro 
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umpt  c6pyhxiti  of  iiiilerilateer  teld  df  the  nrnrnM  of 
AiUkrht&y,  4n  the  ^CDiuity  of  0«^irclt  whibh  ]^e€iiiia0» 
lie  bad  purdhaised)  and  had  been  admitt^  to  hold  to 
hiih  and  his  heire  lU)^ordil^;  to  the  ckistoln.  He  %nai 
iSab  neised  of  iuioth^r  doae^  Called  Wis^n ;  partly  Site* 
h<M,  imd  iparCly  isl^^fhold  of  tnheritanoe»  held  of  the 
MttM  manor;  to  the  cbpyhoU  plut  of  which  he  had 
abo  been  admitted,  fb  bold  to  him  and  his  heirs  ao' 
6oirding  to  the  cust6m.  These  premised  he  had  idso  jm^ 
chassed  at  a  period  subsequent  to  the  other  purchaate,  but 
preTious  to  the  date  of  his  WiH.  The  ifreehold  part  ctim^ 
prised  11  A.  3R.  34 P. :  and  the  (;opyhold  3 A.  3R.  18P^ 
AD  these  pi^mises  were  contiguous,  and  intermixed  { 
and  the  freehold  and  copyhold  parts  6t  WMs  weit^ 
not  divided  by  fences.  They  were  occifpied  togediei^ 
by  the  testator ;  and  at  the  time  of  his  death  were  hdd 
by  a  tenant  under  a  joint  demise  by  the  testator,  at  tfte 
annual  rent  of  100/.  Besides  these  prenuses  laild  the 
house,  called  the  Fiower-de4ude,  the  testator  died  iNSiiBed 
of  other  freehold  estates ;  a  very  inconsiderable  part  of 
which  was  purcfaalsed  after  the  date  of  his  Will.  The 
tedtator  had  not  surrendered  his  copyhold  ptemises  to 
the  use  of  htsWQL 


•  The  bill  was  filed  by  the  trustees  against  the  eldest 
nephew  aiid  heir  at  law,  and  according  to  the  eustom ; 
who  had  received  his  legacy  of  500/.,  ttnd  h  tahsi- 
derable  sum  on  ^tcliunt  of  his  ^hare  cf  the  residue; 
praying,  that  he  ifiay  be  decreed  to  be  put  to  his  elec- 
tion, either  to  abandon  die  benefits  bequeathed  to  Itfm^ 
and  tb  refiind  the  payments  made;  and  Ihat  in  Btoch 
case,  his  legacy  df  500/.,  and  his  share  in  the  said 
residuary  fund  may  sink  into  the  residue  for  the  bete- 
fit  of  the  parties  entitled  thereto ;  or,  in  case  he  insists 
upon  the  benefits  of  the  isaid  bequests,  that  then  he  may 
relinquish  all  right  t6  the  said  copyhold  prendsesi  lUid 

may 
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IMf  he  ^leeteibd  lo  surrender  them  Id  the  Plaiiitiff^  &c.         kaot. 
loid  that  he  Amy  be  restrained  frond  pro<5eedmg  hi  an 
ejectment* 


The  Defendttnt  by  his  Amwei^  iiteisted,  that  it  waa 
not  the  mtendiM  of  die  testator  to  include  the  c6py- 
hdd  prenuses  in  the  general  devise;  and  that  he  oil^ght 
not  to  be  put  to  his  election;  but  is  entitled  to  the 
copyhold  premises,  land  also  to  the  legacy  of  500£,  and 
die  share  of  tiie  residue. 

( 40 )  Mr.  Ponblanque  and  Mr.  WooMbsbh,  for  the 
Plaintiffs. 
The  common  equity  upon  the  doctrine  of  election 
is  established  by  Noffs  v.  Mordaunt  {4fl  \  Streatfield  v. 
Stre(UjleldiA&\  Codies y.HeUier{4a\  Whistler  y.  Web- 
Her  (44),  and  many  other  cases.  It  goes  to  this  extend 
that  even,  where  the  devisor  takes  upon  him'  to  devise, 
that,  over  which  he  has  no  power,  upon  the  supposition, 
that  tib^  owner,  taking  a  benefit  und^r  the  disposition, 
will  acquiesce  in  it,  tlids  Court  compels  him,  if  he  chooses 
10  take  under  the  Will,  to  take  entiri^Iy,  not  partially, 
under  it:  supposing  a  tacit  condition,  that  a  person^ 
claiming  un^er  a  Will,  shall  not  disturb  the  disposition 
made  by  it.  In  a  case  (45)9  before  Lord  Taibot,  the  tes- 
tator divided  a  close,  which  belonged  to  A. ;  bequeathing 
to  hun  200^  Lord  Talbot  held,  that,  if  ^.  took  the  le- 
gacy, be  must  give  up  his  close  to  the  devisee  (46). 

Cases 

(40)  The  arguiQents  ex  re-        (46)  The  principle  of  Elec- 
tion seems  to  be  compeosa- 


(4))  2F«ni.  ^1.  tioD;  not  Forfeiture,  as  in 

(49) .  For.  176.  the  case  of  express  condition  • 

(43)  1  Ves.  234.  The  distincaon,  thoagh  not 

(44)  Ante,  Vol.  1 1»  367.  generally    observed,    before 

(45)  JVbv.  6tb,  1736.      lu  the  cases  of  TihbiU  v.  Tify- 
Chancery.  k'U$  and  Green  v.  GreeUf  post. 

Vol. 


Jt7Dll 


PitATt. 
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Cases  of  'election  are  a  cl^s  perfectly  distinct  from  jtboMi 
upon  supplying  the  want  of  a  surrender;  in  wliii^h  tbe 
Court  acts  imperatively  in  rem.  In  Rumbold  v..  JZimh 
bold {4!7)  the  Lard  Chancellor  says,  the  question  is  only, 
whether  Sir  TTumMsItumbold  meant  to  devise  *'  the  oqpy- 

hold  estate:  it  is  not  a  question,  whether  the  Court  is 

to  supply  a  surrender.** 


t( 


tt 


The  words  of  this  Will,  if  the  question  depended 
upon  their  legal  operation,  sufficiently,  express  the  iiH 
tention.  General  words  are  a  sufficient  description  to  in- 
clude copyholds  unsurrendered;  where  a  moral  purpose 
is  to  be  answered :  Drake  v*  Robinson  (  48  ),  HarrU  v. 
Ingled€w{49l  Car r. Ellison {50),  Tendril Y.Smiih (SI), 
Warden Y.WardeU (52),  WUsony.Ardesoif  {53),  Frank 
y.  Standish  ( 54  )•  The  distinction  taken  in  lAndopp  v« 
Eborall ( 55 )  is  unreasonable.  In  Haslewood  v. Pope {66), 
and  Hawkins  Y.Leigh  (57),  the  general  words  were  con- 
trolled. ,  But  those  were  not  cases  of  election;  and  there 
is  no  instance,  that,  the  heir  taking  a  benefit  by  the  Will, 
the  surrender  has  not  been  supplied.  The  Defendant's 
construction  is  repugnant :  as  it  renders  the  words 
*'  all  the  rest,  residue,    and   remainder,**   &c.    of   no 

effect. 


Vol.  XIX,  656,  665.  2  Mer. 
86.  IJac.  3L7,  is  marked 
with  precision  by  Lord  Com- 
missioner JEyre,  ante.  Vol.  I, 
633,  Blake  v.  Bunbury ;  and 
by  Lord  Chief  Jostice  De 
Grey^  II,  560,  Lady  Canon  v. 
PuUeney.  See  farther  upon 
the  doctrine  of  Election, 
Thelhuson  v.  Woodford,  post, 
200.  Blunt  V.  Clitherow,  X, 
580,  and  the  notes,  501. 
Vol.  I;  523,  7. 
(47)  Ante,  Vol.  III^  65. 


(48)  ip.ma.A43. 

(40)  3  P.  WilL  01. 

(50)  3  Atk.  73. 

(51)  2  Atk.  85. 

(52)  ZBro.  ecus. 

(53)  MSS. 

(54)  1  j|?ro.  C  C.  588,  note. 
Cited  by  Mr.  Wooddeson  from 
a  MSS.  of  Chief  Baron  Skyn- 
ner. 

(55)  3  Bro.  C.  C.  188. 

(56)  3  P.  11^322. 

(57)  1  Atk.  387. 
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kffecL-     Cotdd  die  devisor,  using  tihese  general  words,         1800. 
mean  to  except  the  copyhold  estates  ?  ^p'^ 

JUDD 

Mr.  Richards  and  Mr.  Wmgjield,  for  the  Defendant,        Pratt. 
relied  principally  upon  Byoi  v.  Byas  (58),  and  Lindopp 
t.  Ebarall {59). 


Baron  Sutton  stated  the  case ;   and  delivered  the       j)^^  2d. 
Judgment  of  the  Court. 

The  question  in  this  cause  is,  whether  the  testator 
has  by  the  words  in  his  Will  so  distinctly  marked  hi9 
Qitention  to  pass  his  copyhold  estates,  taking  in  aid  the 
drcunstance,  that  the  freehold  and  copyhold  lands  were 
condguous  and  intermixed,  that  the  heir  should  be  put 
to  lu8  election,  either  to  forego  the  benefit  under  the 
WiU,    or  to  supply  the  defect  of  a  surrender.      The   General' htole, 
general  rule  is,  that,  to  put  an  heir  to  election,  the  in-  that;  to  ptt  an 
teation  to  dispose  of  that,  which  he  claims,  as  descend-    ,*"^  to  Hec* 
ing  to  him,  must  distinctly  appear,  either  upon  the  Will,    ,^  *    ^\  a'* 
or,  if  the  Court  is  at  hberty  t(3  go  out  of  it,  from  cir-  ^^^^^^  aooear 
eumatances,  clearly  dehoting  an  intention,  that  the  into-  iVhether  it 
lest,  which  the  heir  insists  descended  to  him,  should  pass  may  be  shewn 
by  the  Will  (60).      It  is  contended,    that    the  circum-  from  cirdnm- 
stances,  that  the  freehold  and  copyhold  lands  are  inter*  ^'•ocos  dAora, 
mixed,  and,  that  the  testator  has  used  these  very  general  ^"^'^ 
words,  "  all  the  rest,  residue,  and  remainder,  of  my  real 
**  and  personal  estate  and  efiects  whatsoever  and  where- 
*'  soeyer,  and  of  what  nature  and  kind  soever,"  do  suffi-  . 
<nently  denote  an  intention  to  pass'  the  copyhold  estates, 
though  not  surrendered ;  and  therefore  the  election  must 
place. 

The 

(58)  2  Ves.  164.  (60)    Hodgum    r.    Mtrtsi, 

(59)  3  Bto.  C.  C.  188.  9  Pri.  566. 
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1800.  The  Counsel  for  the  Eiaintiiff  have  rderred  to  seveird 

cases.    In  Car  v.  EUison  (61)  the  testator  had  only  the 
trust  in  the  copyhold.    He  had  not  the  legal  estate. 
He  therefore  cqiild  not  sq^render.     The  first  quesfion 
was,  whether  the  general  words  were  suffioiant  to  pass 
the  trust;   and  Lord  Harduncke  declared  hia  ofMoioii^ 
that  the  trust  of  the  copyhold  estate  would  pass  without 
a  surrender ;  as  the  surrender  must  be  by  the  person, 
who  has  the  legal  estfite.    Lord  Hatdwicke  also  did  look 
to  circumstances  dehors  the  Will;  and  refied  much  upon 
the  circumstance,   that  the  copyhold  estate  had  come 
from  the  testator's  wife,  and  was  liqiited  by  the  mairiage 
settlement  to  thQ  husband :  from  that  an4^  other  eirciwh 
stances  inferring  a  clear  intention,  that  under  the  genenl 
words  the  copyhpld  estate  shoidd  go  back  to  thewift; 
from  whom  the  testator  had  received  it.    But  that  case 
is  materially  distinguished ;  as  the  testator  had  not  the 
Devise  oC  the  legal  estate,  and  could  not  surrender ;  and  general  words 
trust  of  cppy^  do  sometimes  pass  a  trust  in  a    copyhold*     Perhaps 
holds  by  fjQrr    other  circumstances  may  be  required.    The  Will  was  the 
mam  w4Nw»      proper  instrument  to  pass  the  trust.    Lord  Hardwiekc 

certainly  did  in  that  instance  go  into  cuxumstanoes. 
Cireomstances  That  is  very  dangerous  doctrine;  and  is  reprobated  ia 
dehors  ihe  Stratton  v.  Beet  {62).  Lord  Thurhw  anticipated  the 
WiD,  may  be     clanger  from  suffering  that  sort  of  evidence  as  to  the  inr 

tention  of  the  testator*  It  is  necessary,  to  shew  the 
property,  which  is  the  subject  of  the  disposition ;  but 
ought  not  to  be  admitted  to  shew  the  intention^  The  case 
of  Car  V.  EUieon  therefore  is  not  applicable* 


e?  idcmce  as  to 
fte  property.;, 
not  as  to  the 
uitention. 


In  the  case  of  Umt  v.  WUhes  (63)  the  Will  has  gene- 
ral words.:  but  there  is  a  provision,  that  in  case  the 

testatdr'a 


(61)  Atk.  73. 

C02)  Ante,  Vol.  1, 285. 


(({3)  Amh.  430;, 


« 

toftator^g:  wife  flb(ii4d  coatinue  to  jiye  in  hia  hoiue  at  1806^ 
Will^^^^J  t|iea  die  triuitees  shaU  permit  her  to  loake  j^^ 
U8Q  of  Im  ]|M^meliol4  gQo4&^  and  other  ar^c|es«     That  '  t^^ 

fac^me  ag^peaie  \q  hayei  he^p  ipa^t  9X  ^  copyhold  estate :  Pi( ATF4 
tbffefore  the  deciMop  w<^i  l^t  Vfion  the  general  .^ords|) 
lyut  from  di/9  ^iFqu]p^tapG;i&  of  that  prqt:fi8iois  it  daui]^ 
appearec^  t^at^  ^e  t^ati^toff  had  before  ip^e?  the  gepiQ-^ 
rajt  WG|fi)«  given  the  c<>p]fhold  estate,  as  well;  as  the  free-^ 
hold ;  for  hi&  wife  eoidd  aot  o^ntioij^  tp.  Uve  at  Wifl^f^hM^, 
unleBB  i^he  took  it  under  the  general  wordk  Lcird  Hentej^ 
relied  upon  that  fyct,,  ii9t  upoi^  th^  geperal  words»  ipd^^ 
pendent:  of  it» 

«     ■ 

Jjk  Tendrilv,  Sml^ifiii)  the  testator  had  niarked  hia 
intention,  that  the  eopyhoU  estate  should  pass;  having 
sunrradered  it  to  the  use  of  his  Will ;  and  then  the 
general  words  were  sufficiently  comprehensive.  But  the 
intentioi!  was  discovered  by  the  surrender. 

The  case  of  RumbaU  v.  R^imboU{GS)  turned  upon 
this  expressiopj  ''  the  copyhold  part  thereof  having  been 
*'  previously  surrendered  to  th^  use  of  my  Wil):'^  with 
the  circiunstance,  that  he  had  no  other  copyhold  estate ; 
and  it  was  held  a  mistake ;  that  the  WUi  shewed  a  mani* 
fest  intention  to  pass  the  copyhold  estate ;  and»  as  th^w 
was  no  copyhold,  except  that  one,  which  was  not  sur- 
rendered, that  defect  was  supplied  by  putting  the  heir  to 
dectbn. 

Th?  case  of  WUson  v«  Ard^s(^^  cited  by  Mn  Wooi- 
4fwm  from  the  manuscript,  is  distinguished  also  by  the 
usQ  of  the  word  ''  copyh^."  In  the  ease  of  Frank  v» 
Siandish{G6)  also^  '*  copyhold*'  being  expressly  men- 
timed^  thf^  intention  vra»  he\i  to  be  sufficiently  clear* 

These 

(64)  2  Atk.  85.  (68)  I  Bro.  C.  C.  688/11, 

(66)  Ante,  Vol.  Ill,  06. 
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1806.  These  are  all  the  cases^  that  were  cited  in-  support  c^ 


the  proposition,  that,  the  testator  having  iii^d  only  ge- 
^^  neral  words,  the  intention  to  pass  the  copyhold  estates 

Pratt.       is  sufficiently  marked*  to  put'  the  heir  to  hb  election^ 
either  to  take  by  his  Common  Law  Tide,  giving  up  the 
interests  givai  to  him  by  the  Will,  or  to  supply  the  w^nt 
of  the  surrender.    They  do  not  make  out  that  propo- 
rtion, or   afford  us  suffident  authority  to  decide  the 
point.    On  the  other  side  several  cases  have  been  cited 
against  that  proposition ;  one  of  which  is  decisive.    One 
of  these  caaes^  Lindopp  y.  EboraU.  {67),   introduceff  a 
distinction,  very  material  to  the  decision  of  this  case.. 
Different  con-  The  testator  in  that  instance  had  only  the  trust:  but  he 
stmction  m  ta-  }||^  ii^^  means  of  obtaining  and  devising  the  legal  eBfate 
vonr  of  ore-     Y}j  being  admitted,  and  surrendering  to  the  use  of  his 
ditors,wife,  or  ^j^     j^^^,^  Thurlow  held,  that  the  copyhold  estate  did 
children,  and  ^^  ^        1 1        ,      i  «  i    i ,  . 

in  other  cases    ^^^  P*®® »  *  although  where  the  copyhold  is  neee»- 

^*  sary  to  pay  debts,  it  is  held  equivalent  to  a  descrip- 
**  tion  of  it,  yet,  here,  it  not  being  necessary  for  that 
''  purpose,  it  should-  not  pass  for  the  farther  purpose 
**  of  going  to  the  younger  child :  the  Court  had  cmly 
''held  that,  where  the  child  was  unprovided  for;  not, 
"  where  the  question  was  as  to  the  more  or  less  of  the 
''  provision;  to  which  the  intention  could  never  bQ  held 
•'to  apply."  * 


At  first  it  appears  very  difficult  to  understand  this  dis- 
tinction. But  the  doctrine  is  not  new.  The  same 
principle  is  laid  down  by  Lord  Macclesfield  and  Lord 
Talbot  >*  and  it  goes  this  length,  that  the  Court,  having 
regard  to  the  relation  of  the  parties,  will  put  a  different 
construction  upon  the  same  words ;  if  there  are  credi- 
tors, a  widow,  or  children,  a  construction  shall  be  given, 
different   from   that,    which  will   be    applied    in    such 

acase 

(ffj)  ZBro.  C.  C.188.  See  Kidney  v.  dmssmaker,  ante. 
Vol.  XII,  136. 
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mease  as  this  v.  the  parties  being .' only  dbtant  relations^         1806. 

•not  having  the  character  of  creditors^  widow  or  chil- 

4ben» 


.  U  the  cases  oiDrcJce  v.  /ZqMwm  (68)  and  Haslewood 
Ym  Pcpe{69)  this  distinction  is  very  clearly  laid  down 
both  by  Lord  Macclesfield  and  Lord  TMot ;  that  the 
.Court  will  put  a  different  construction  upon  the  same 
wovdS'  from  the  relation  of  the  parties.  .  It  is  going 
a- great  way.  In  Coombes  v.  Gibson  (70)  the  Court  also 
loolced  to*  the  same  distinction ;  that,  where .  it  is  neces- 
saxy  for  payment  of  debts,  the  other,  funds  not  being 
jniflicient,  these  general  words  will  comprise  the  copyhold 
^•well  as  the  freehold  estates.  Jf,  as  it  is  sai4(71), 
the  freehold  estate  was  nothing,  then  th^t  case  is  not 
inconsistent ;  and  that  distinction  therefore  has  been 
-  clearly  held  to  authorise  a  construction  of  these  words 
in  such  cases,  which  between  other  parties,  and  under 
other  circumstances,  the  Court  will  not  make. 

These  authorities  have  gone  only  to  this  extent,  that 
the  heir  shall  be  bound  to  supply  the  defect  of  the  sur- 
render in  favour  of  creditors,  or  the  family,  t.  e.  the 
widow,  or  children:    but  not  so  far   as  that  he  shall 
be   put  to  his  election.     But  it  is  said,  they  do  not 
establish  the  point  against  the  Plaintiffs ;  that  the  heir 
i&  not  bound  to  elect.     I  do  not  understand  that.    What 
pats   him  to  election  but  an  intention,   that   what   he 
olaims  by  law  shall  pass  by  the  Will  ?  That  construction 
is  applied  to  these  general  words  only  in  the   case  of 
oreditors,   a   widow,    or .  children.     But    there    is   an^ 
other  case,  that  goes  the  whole  length  of  this:  Byas 

V.  Byas 

(68)  1  P.  Will.  448.  recollection  of  that  case  said, 

(fl9)  3  P.  Will.  322.  the  freehold  estate  was  no- 

(70)  1  Bro.  C.  C.  373.  thing. 

(71)  Mr.  Richards  from  Lis 
Vol.  XIII.  M 


JUDD 
V. 

Pratt. 
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180e.         V.  Byas  (  72 ) ;  which  has  almost  every  circumstance,  ^utt 
^I^TL         occurs  in  this  instance*    That  case  is  not  put  upon  ihfc 
V.  ground,  that   the  heir  was  called  upon  to  supply  tbd 

Pratt,  ^ant  of  surrender.  He  might  have  been  called  upon 
to  make  his  election :  but  it  does  not  appear  to  havje 
occurred  to  any  one  to  put  it  upon  that  ground.  Thb 
heir  was  puit  to  his  election  as  much  as  in  this  case ;  i£ 
from  the  general  words,  which  are  not  to  be  distin- 
*  gubhed  from  those  in  this  WiUj  a  clear  intention  ooiild 
be  collected,  that  the  estate,  claimed  by  the  hdr, 
should  pass.  That  intention  must  be  clearly  shewn.  In 
this  Will  copyhold  estates  are  not  mentioned;  and  there 
is  no  surrender.  There  are  merely  these  general  words; 
which  are  satisfied  by  the  freehold  estate.  Our  opinion 
therefore  is,  according  to  the  distinction,  that  has  been 
taken,  that  the  construction,  aimed  at  by  these  Plaintiffii, 
is  not  to  be  given  to  these  general  words,  except  in  hr 
vour  of  personsi  standing  in  a  relation  to  the  testator, 
Afferent  from  that,  in  whidi  they  are  placed;  and  that 
the  intention  is  not  so  clearly  marked  as  to  put  the  heir 
to  his  election. 


The  Bill  was  dismissed  without  Costs. 

Mr.  Hattf    (Amicus    Curug)   mentioned    Churek  t» 
Mundy  (73)  as  a  stronger  case ;  which  was  agreed  ta 

by  Baron  Sutton. 

« 

(72)  2Fm.  164.  Vol.  XII,  426.     Port,  VoK 

(78)  B«p«rt«d  since :  Ante,     XY,  396. 
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JLAMBERT,  Ex  parte.  180«- 

Dec.  5M,  e/A. 

¥N  1792  Adams  and  Co.  merchants  ziNeui  York,  hav-    A    person, 
ing  considerable  dealings  with  Lane,  Frazer,  and  taking  op  a 
BoyUton,  of  London,  drew  two  bilk'  upon  them:  one  ^*^  ^^^  *^® 
dated  the  l8fch  of  October,  at  120  days  sight  for  158/.  16^.:  J^°^"  ^^^*^^ 
the  other  dated  the  5th  of  December,  at  ninety  days    .  t  ^  i^rainat 
nght  for   600/.     The  bills  wer6  accepted.     The  first,  ^^  acceptor 
diat  came  due,  being  dishonoured,  both  bills  were  taken  without  efiects. 
up   by  the  petitioner  for  the  honour  of  the   drawers, 
upon  the  22d  o{  February,  1793.     On  the  20th  oi  April, 
1793,  a  Commission  of  Bankruptcy  issued  against  Lane, 
Fraxer,  and  BoyUton.    Adams  and  Co.  also  failed ;  and 
proceedings  took  place  in  America  for  the  purpose  of 
dividing  their  estate  among  their  creditors ;  under  which 
the  petitioner  received  a  dividend  of  4^.  2<if.  in  the  pound 
upon^  the  bills  he  had  taken  up.     The  Commissioners 
imder  the  Commission  of  Bankruptcy  against  Lane,  Fra^ 
^er,  and  Boylston,  rejecting  his  proof  for   the  balance, 
on  an  affidavit  of  one  of  the  bankrupts,  that  they  had 
no  effects,  and  the  bills  were  for  the  accommodation  of 
the  drawers,  the  petition  was  presented;  praying,  that 
lie  may  be  admitted  to  prove. 

Mr.  Richards  and  Mr.  CuUen,  in  support  of  the  Peti- 
tion.— The  Solicitor-General  against  it.    The  case  Ex 
jparte  Wackerbath  (74f)  was  cited  in  support  of  the  Peti- 
tion ;  and  was  disapproved  by  the  Lord  Chancellor. 

The 


(74)   Ante,  Vol.  V,  574. 
M2 
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ia06.  The  Lord  Chancellor. 

Dec.  6th.  I  continue  of  the  opinion  I  expressed  yesterday.    Upon 

Lambert  ^^^  affidavit  there  is  no  doubt,  that,  it  Adams  and  Ck). 
Ex  parte.  ^^^  themselves  been  Plaintiffs  in  an  action,  the  acceptors 
of  these  bills  might  as  against  them  have  insisted,  that 
the  bills  were  drawn  merely  for  the  accommodation  of 
the  drawers;  and  they  had  no  effects;  though  that 
would  not  have  been  an  answer  to  an  indorsee  for 
valuable  consideration,  without  notice.  Then  what  is 
this  case?  A  bill,  accepted,  being  dishonoured^  is 
taken  up  for  the  honour  of  the  drawer  by  the  peti- 
tioner. The  effect  is,  that  he  has  a  clear  rights  as 
against  the  drawer.  So  he  has  a  right  to  stand  in  the 
place  of  the  drawer;  but  cannot  make  a  title  stronger 
than  that  of  the  drawer ;  and  oust  the  assignees  of  the 
bankrupts  of  the  defence,  which  they  would  bave 
against  hun. 


The  Petition  was  dismissed. 


^80tf.  TAYLOR  V.  OKEY. 

JDec.  5th,  eth. 

Setoff,  where    ]I|R.  WlNGFIELD,  for  the  Defendant,  moved   U> 

a  Creditor  had  dissolve  an  Injunction. 

borrowed  from 

the  Debtor 

under  an  ex-        ^^'  Fonblanque  and  Mr.  G.  Wilson,  shewed  cause.^ 

press  promise 

to  pay.  ,    The  point  was  upon  a  claim  to  set-off  against  a  debt 

a  sum  of  money  borrowed  by  the  creditor  from  the 
debtor  under  an  express  promise  to  pay.  They  cited 
Atkinson  v.  EUiott  (75),  and  Lechmere  v.  Hawkins (76). 

The 


(75)  7  Term  Rep.  378.  (76)  2  Esp.  N.  P.  Cas.  026. 
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mi 


f       l^e  Lord  Chancellor. 

My  opinion  is^  that  this  claim  of  set-off  must  be 
allowed  in  Equity ;  and,  except  from  the  circumstance, 
that  the  parties  are  not  the  same,  it  would-  do  at  Law, 
under  the  .authority  of  Lechmere  v.  Hawkins;  which  *is 
precisely  this  case.  The  argument;  addressed  to  me* 
yesterday  for  dissolving  the  Iiyunction,  was  the  same, 
Aat  I  used ;  .that  the  express  promise  bound  the  party, 
making  it  an  absolute  payment  under  all  circumstances: 
bat  Lord  Kent/bn  answered,  that  he  knew  no  such  Law  ;• 
and  did  not  think,  there  was  any  such  legal  obligation ; 
and  the  mutual  demands  were  within '  the  Statute  of 
set-off.  But  what  weighs  with  me  is  what  was  said,  by 
Lord  Kenyon^  who  was  perfectly  acquiiihted  with  the» 
Redes  of  Equity;  that,  if  he  should  refuse  the  set-off, 
it  would  drive  the  party  into  Equity. 


1806. 

«       *    ~ 

Tayloi^ 
Okby. 


KING,  Ex  parte.  1806. 

Dec.  6tk. 
'T^HE  Petitioner,  John  King,  a  bankrupt,  having  since   The  discretion 


the  failure  of  his  former  Petition  (77),  for  a  di- 
rection to  the  Commissioners  to.  make  their  certificate  of 
hi^  conformity  under  the  Statute  (78),  failed  in  an  appli- 
cation to  the  Coiurt  of  King's  ISench  for  a  Mand^us  to 
the  Commissioners  to  sign  his  Certificate  (79),  renewed 
his  application. 


oftheCommis- 
siooers  as  to 
the  Bankrupts 
Certificate  not 
controlled. 


Mr.  Plowdeny  in  support  of  the  Petition,  prayed  an 
Order,    that    the   Commissioners   should    produce    the 


rea^ions 


(17)  Ante,  Vol.  XI,  417. 
(78)  Slat.  5  Geo.  II.  c  90. 


(79)  7  Ea$U  91. 
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1806.         reasons  they  had  given  in  vriting  for  refuung  to  rign 
OT'**'         the  Certificate* 

Bx  parte. 

The  Lord  Chahcxllor. 

The  Commiasioners  have  a  power  to  make  their  (katSf 
ficate  under  ihe  Act  of  Parliament  I  have  no  mitharily 
to  compel  them  to  make  imy  other  Certificate.  Why  im  m 
copy  of  their  reasons  to  be  granted,  when  .nothing  cm 
be  done  upon  it  t  You  may  as  well  apply  for  my  reaaoiMy 
when  the  Certificate  comes  before  me.  I  can  make  mo 
Order  upon  them  to  certify;  whatever  reasons  tiwy 
may '  give.  It  is  for  the  determination  of  their  Cott^ 
science ;  as  it  will  be  afterwards  of  mine.  Their  jurit^ 
diction  under  thb  Statute  for  this  purpose  is  as  Xs6aet, 
as  unoontrollablej  and  as  much  without  appeal,  as  ndns* 
Their  Certificate  will  be  oif  no  avail,  if  mine  is  Bot 
added :  but  I  cannot  annul  their  Certificate ;  or  make 
them  sign,  or  blot  out  what  they  have  signed.  I  can 
render  their  Certificate  nugatory  by  with-holding  my  con- 
firmation ;  but  have  no  authority  to  control,  advise,  <Nr 
counsel,  them  upon  the  subject. 


No  Order  was  made  (80). 

(80)  A  similar  application     refosed  by  Lord  EUhm,  post^ 
by  the  same  bankrapt  again     Vol.  XV,  126. 
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1806. 

HERBERT,  Ex  parte.  Nov.  5M. 

DecStk. 
nnHOMAS    JONES,    pos8668ed    of   two    leasehold    Mortgagee 

•houses,    one  for   a  term   of  99   years   by  lease,  not  permitted 
dated  the  29th  of  September,  1769,  the  other  for  96  ^o  ^^^  as 
years  from  the   8d  olJuh/y  1772,   in  February  1804  "?"°**  fu- 
made a  mortage  of  the  latter  to  John  Morgan,  to  se-  !?°?** 
eure  80/.     By  mdehtures,  dated  the  Ist  of  April,  1805,  ^  mortJaire 
veeiting  that  mortgage,  that  85/.  was  due  upon  i^  that  gobseqoent  to 
Waihin  Morgan  had  agreed  to  advance  that  sum  upon  an  Act  of 
security  of  both  the  abovementioned  premises,  that  «7ofietf  Baokroptcy, 
was  indebted  to  Watkin  Morgan  in  the  sum  of  421/.  58.  thoogh  without 
fw  money  advanced  for  hib,  and  that  Watkin  Morgan  NoUce,  and 
agreed  to  advance  21/.    more,    in    consideration,   &c.,  |!    ^ 
Jones  assigned  all  the   abovementioned    leasehold  pre-    i^^.  ^^^ 
mises  to  Waikin  Morgan,  subject  to  redemption  on  pay-  though  he 
ment  of  537/.  5$.  had  Uie  legal 

estate. 

Upon  the  8 Ist  of  May,  1805,  a  Commission  of  Bank- 
ruptcy issued  against  Thomas  Jones  and  Richard  Mat- 
thews;  who  carried  on  the  trade  of  timber-merchants 
in  partnership.  The  assignees  under  that  Commission 
told  die  leasehold  premises  for  780/. ;  and  the  petition 
was  presented  by  them ;  stating,  that  the  bankrupts  had 
committed  acts  of  bankruptcy  previous  to  January  1805 ; 
that,  Waihin  Morgan  claiming  as  mortgagee,  it  was 
agrited  between  him  and  the  petitioners,  that  the  agree- 
ment for  the  sale  should  be  carried  into  execution ;  and 
the  deeds  be  delivered  to  the  petitioners ;  but  that  the 
sum  of  550/.,  part  of  the  purchase-money,  should  be 
deposited,  to  abide  the  event  of  such  claim ;  and  that 
the  petition  should  be  presented  for  the  purpose  of  de- 
termining, whether  Morgan  was  entitled  to  have  any 
benefit  under  the  mortgage  deeds  he  held.  The  peti- 
tion insisted,    that  «/on^«  having  committed  divers  acts 

of 


Ex  parte. 
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1806.         of  bankruptcy  previous  to  the  said  mortgage  to  WatUm 
^^^^  Morgan,  the  said  mortgage  is  void :  particularly  as  Mar- 

jpjm  «w*«*#«'     S^^  knew,  that  Jones  was  insolvent,  and  had  committed 

acts  of  bankruptcy;  and  made  such  mortgage  in  con- 
templation of  bankruptcy,  for  the  purpose  of  giving  a 
preference.  The  petition  prayed  accordingly,  thai  th^ 
security,  upon  which  the  sum  of  500/.  had  been  depo-, 
sitedy  may  be  delivered  to  the  petitioners. 

The  Solicitor  General,  in  support  of  the  Petkion.  . 
The,  question  is,  Whether  the  assignees  in  this  case 
cannot  redeem  without  paying  all  the  money,  >  that  has 
been  advanced.  The  case  of  Collet  v.  De  GolU  (81 ) 
will  be  opposed  to  this  petition,  as  an  authority  for  pro- 
tecting a  mortgagee,  making  farther  advices,  subsequent 
to  the  bankruptcy,  without  notice.  That  case  certainly 
decides,  that  a  Court  of  Equity  will  not  imder  such  cir- 
cumstances give  any  assistance  to  the  assignees ;  unless 
they  pay  all  that  is  due.  Why  is  not  the  same  course 
pursued  in  all  other  cases  ?  Why  is  this  relief  confined 
to  the  single  case  of  farther  advances  by  a  mortgagee, 
made  after  a  bankruptcy  without  notice  ?  Yet  certaiidy 
it  never  has  been  extended;  though  very  hard  cases  have 
occurred.  That  case  of  Collet  v.  De  Galls  was  cite4  in 
Laiouche  v.  Lord  Dunsany  (82),  before  Lord  Redesdale; 
who  considered  it  ^^as  over-'ruled ;  observing,  that  it  is 
now  the  constant  practice  for  the  assignees  to  compel  a 
redemption  on  payment  only  of  what  was  advanced  be- 
fore the  bankruptcy.  If  that  case  has  been  acted  upon» 
it  is  extraordinary,  that  it  should  not  be  noticed  in  any 
subsequent  case. 


The 


(81)  Far.  85.  (82)  1  Schoaki  and  LeFro^'i 

Rep.  137 ;  see  page  152. 


•  * 
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The  Attorney  GeneriU  and  Mr.  Cooke,  for  the  Mort-         18Q6. 
gagee  Watkin  Morgan.  Hbrmrt, 

•  Ab  it  is  not  pretended,  that  any  act  of  bankruptcy,  was      ^  parte! 
cqminitted  preyious  to  the  assignment  of  the  lease  of       .  ^ 
1772  in  February  1804  to  John  Morgan,    that  assign^* 
■MM  was  eflbctual  to  pass  the  legal  estate;  which  after-^ 
irirds  was  assigned  to  Waikin  Morgan;   who  paid  off 
Jie  first  mortgage,  and  made  a  farther  advanice.'    The 
juestion  is  the  same  as  upon  a  bill :  upon  what  terms 
iroar  Lordship  will  give  the  assignees  the  assistance  of 
Bqnity ;  and  take  the  legal  estate  from  the  person,  who, 
llftving  that,  does .  pot  apply  for  equitable  aid ;  which 
hBj  come  for ;   not  being  able  to  bring  an  ejectment. 
bk  anch  a  case  a  Court  of  Equity  has  neyer  dispossessed 
im  legal  estate,  except  upon  the  terms  of  paying  all, 
jiftt  is  due  to  the  party,  who  has  it.    No  instance  can 
be  produced  of  a  mortgagee,  having  an  assignment,  of 
lie  legal  estate  Iff  paying  the  person  who  had  it,  and. 
idTancing  money  without  notice  of  any  act  of   bank* 
iqrtcy,  Tfho  was  compelled  to  give  up  the  legal  estate 
ind  the  deeds,  unless  he  was  paid  the  whole,  hord  Recks- , 
UM%  opinion  ( 83 )  is  expressed  in  a  few  general  words. 
[n  the  late  case.  Ex  parte  Knott  {^\  Collet  y.DeGolls: 
wBa  cited  XoLtordEldonf  who  certainly  was  not  aware, 
hat  the  authority  of  that  case  had  been  impugned.    It 
vas  well  considered  by  Lord  Talbot,  and  is  supported  by 
he  general  principle ;  that  those,  who  come  solely  upon 
M|iiity  to  dispossess  a  person  of  the  legal  estate,  must 
io  equity.     This  question  must  be  decided  upon  prin* 
njien  of  equity;  as  in  bankruptcy  there  is  no  jurisdic-^ 
ion  over  a  creditor,  who  does  not  come  in  under  the 
Commission.    Upon  one  of  the  clearest  of  those  princi* 

pies 


(83)  1  Schoaki  4*  Le  Froy,         (84)  Ante,  Vol.  XI,  609. 
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pies  a  general  Jrule  is  established;  not  to  give  relief 
against  a  bond  Jide  purchaser  without  notice:  a  rule» 
that  has  never  been  impeached,  except  in  Strode  v.  Blaelb- 
hume(85);  which  case  was  afterwards  over-ruled  by 
IjoftdEldam in WattwynY. Lee (S6).  Apurchaser  forva- 
hoible  consideratton  without  notice  is  not  on  any  account 
U>  be  disturbed  in  Equity:  no  more  in  favour  of  asng* 
neev  and  creditors  than  other  persons :  Abery  v.  FFtf- 
UawuiSiy,  WMer  Y. BQdingion{88). 

The  SoUeUor  General^  in  Reply. 
As  to  the  case  of  Abery  y.  WiUiamSf  inVerfum(89)f 
the  last  edition  of  which  is  very  carefully  executed^  and 
very  valuable  from  the  examination  of  the  Register's 
Book,  no  authority  is  referred  to  except  Collet  v.  De 
GoUs.  There  cannot  be  a  doubt,  that  in  such  a  case 
the  party  would  be  compelled  by  the  Commissioners  to 
make  a  full  discovery  of  all  the  circumstances,  under 
which  the  effects  of  the  bankrupt  got  into  hia  bands* 
In  this  instance  the  whole  equity  depends  upon  getting 
in  an  old  mortgage  for  8(ML  It  is  to  be  lamented,  that 
the  right  should  depend  upon  such  accidental  circumr 
stances. 

J%e  Lord  CHAt^CELLOR. 
The  mind  of  a  Judge  inclines  much  in  favour  of  a 
person,  standing  as  a  purchaser  for  valuable  considera- 
tion without  notice.  This  case  however  may  not  turn 
upon  that  principle.  The  question  seems  to  be,  whe- 
*  ther  a  man,  deprived  by  Statute  of  all  relation  to  his 
property,  can  be  considered  as  a  purchaser. 

Tke 


(85)  Ante,  Vol.  Ill,  222. 

(86)  Ante,  Vol.  IX,  24. 
(R7)  1  Vern.  27. 


(88)  2  Verti.  689. 

(89)  1  Vern.  27,  edition  bj 
Mr.  Raithhy. 
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Th^  Lor^  Chancellor.  )a06. 

In  this  case  I  give  the  decbioiif  which  I  feel  myself      -Dw.  8/A. 
compelled  to  xnake^  with  great   reluctance;   lamenting     H^hbert 
Ae  aeverity  of  the  relation  under  the  Bankrupt  Statutes.      J^b;  parte. 
The  effect  of  that  has  been  considerably  mitigated  by    Severity  of 
die  late  Act  of  Parliament  ( 90 ) ;  for  which  the  pubKo  ^^  relation 
we  under  great  obligation  to  the  SoUcUor  GeneraL    This  ^   J       . 
petition  is  presented  under  an  agreement  between  the     *t:    J^  u 
•Mgnees  of  the  bankrupt  and  the  mortgagee  WatUm  SSiSeftUI, 
Morgan;  who  was  in  possession  t)f  two  leases,  one  as*  q.  135« 
signed  by  the  bankrupt  previously  to  his  bankruptcy  to 
JMm  MorgUn,  and  by  him  after  the  bankruptcy  to  ^ol- 
ijli  Morgan^  clearly  for  a  fiill  consideration ;   and   die 
other  a  direct  assignment  from  the  bankrupt  after  the 
let  of  bankruptcy,  but  before  the  Commission,  by  way 
of  mortgage  for  the   sums  advanced.     Watkm  Morgan 
daiming  as  mortgagee,  a  proposal  was  made  by  the  assign 
nees  of  the  bankrupt,  and  assented  to  hy  Waikin  Morgan, 
diat  the  indentures  should  be  delivered  up  on  having 
90OL  secured:  the  asdgnees  agreeing  to  present  a  peti- 
tion ;  and  JVatkin  Morgan  agreeing  to  answer  it,  and  to 
abide  the  determination.    In  consequence  of  that  agree* 
mtnt  the  petition  was  piesented. 

• 

It  is  not  necessary  to  break  in  upon  those  cases,  that    Plea  of  par- 
permit  a  purchaser  for  valuable  consideration,  asked  to  chase  for  va-  . 
disclose  the  infirmity  of  his  title,  to  ^lead  the  purchase  lofthle  consi- 
far  valuable  consideration  without  notice ;  for  he  stands  d®'***^^"^  ^^** 
upon  that  right ;   and  comes  into  Equity  quite  wide  of  ^™    ^^  ^* 
die  consideration  of  the  Bankrupt  Statutes.    But,  admi- 
^nistering  the  Bankrupt  Law,  notwithstanding  the  respect      [  *  188  ] 
I  have  for  Lord  Talbot,  I  scarcely  know  how  to  express 
a  doubt  upon  this  point.     It  came  before  Itord  Ekfon 
in  Ex  parte  Knott  (91 );   for  the  case  of  Collet  v.  De 

GoUs 

(90)  SUtute  46  Geo.  Ill,         (91)  Ante,  Vol.  XI,  609. 
c.  185.  See  1  8ch.  8f  Lcf.  152,   La- 

iimehe  v.  Lm^d  Dunsany, 
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18d0.  Golls{92)  was  relied  upon-  in  favour  of  the  petitioners* 

^wvw  g^^^  though  IjOtAEldim  did  not  decide  upon  it,  his 

Ex  varte'  I^^^dship  gave  reasons,   that  strongly  mark  his  opinion. 

AsKicmeesiu  "^^  proposition,  that  the  assignees  take  l^ubject  to  all 

bankruptcy  ^^  equities,  under  which  the  bankrupt  stood,  is  unques- 

take  sabject  to  tionable :   that  is,  with  reference  to  what  was  the  estate 

all  equities,  of*  the  bankrupt  they  shall  stand,  as  he  would,  if  he  was 

tmder  which  solvent.     But  the  moment  an  act  of  bankruptcy  b  com- 

the  Banknipt  ^^^^  ^y^^^  jg  ^^^  ^^  ^{  jl  relation  between  the  indi- 

vidual  and  his  property;  and  the  party,  taking  the  se* 
curity  afterwards,  as  hord  Eldon  observes,  takes  nothing* 
All  the  cases,  in  which  a  purchaser  has  been  protected, 
are,  where  he  has  taken  the  property ;  but  it  has  been 
encumbered  by  a  prior  conveyance.  Then  he  has  what 
he  has  a  right  to  consider  a  conveyance ;  and  the  Couri 
has  refused  to  interfere,  and  disturb  a  title,  standing 
upon  valuable  consideration,  without  notice.  But  this  ia 
pothing:  no  tide.. 

Severity  of  the  xhe  language  of  the  Statute  (93)  of  Queen  EUxabetk 
"?  * -P**/*"  ^'  *^  ^^^  strong ;  putting  an  end  to  every  thing  the  mo- 
Law  mitigated  "'*®'^*  *^  act  of. bankruptcy  has  been  committed;  though 
by  Statate  ^  Commission  has  not  issued.  ..Then  a  subsequent  Sta- 
iJac  I.  c.  16.  tute(94)  provided  against  the  ruinous  effect  of  the  rela- 
s*  4.  Statute  tion  of  the  Bankrupt  Laws,  (which  has  been  properly 
2lJac.l.c.J9.  mitigated  by  the  late  Act  (95);)  in  cutting  down  securi- 
».  14.  Statute  ^^^^  \^y  limiting  the  period  between  the  act  of  bankruptcy 
*     '        and  the  Commission  to  five  years.    If  a  man  pays  money 

46  Geo.  III.  ^^^^ 

e.ld5. 

(92)  For.  65.  for    valuable    consideration, 

(93)  Stat.  13  f/ir.  c.  7.  where  the  purchaser  had  no- 

(94)  Stat.  2\Jac.  I,  c.  19,  Uce  of  an  act  of  baokmptcy, 
<•  14.  shall  be  impeached,    unless 

(95)  Stat.  46  Geo.  Ill,  the  Commission  shall  have 
c  135.  By  Stat.  6  Geo.  IV,  been  sued  out  within  twelve 
c.  16,  f .  86,  no  purchase  from  months  after  such  act  of 
any  bankrupt  bon&  fide  and  bankruptcy. 
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ifter  an  act  of  bankruptcy,  unless  for  the  Statute  of         1.806. 
King  James  {9&)i  he  must  pay  it  over  again ;  and,  if  he      ^  ^'^^^ 
liecetves  money,  unless  for  the  Statute  of  Geo.  II.  (97),       ^  parte  * 
he  must  account  for  it.     The  exceptions  prove  the  rule.    Aathority  of 
The  Comnnssioners  of  their  own  authority  may  examine  the  Cdhimis- 
pirties,  and  make  them  confess  the  infirmity  of  their  sienon  and  the 
title;  and  why  may  not  the  Lord  ChancettoTf  adminis-  I^JrdChtm^ 
lering  the  Bankrupt  Laws ;  especially,  where  the  party  cellar  iuBwnk'^ 
oomes  in,  as  this  party  does,  by  the  effect  of  the  agree-  "^:  ^.     ^"*" 
ment  I  have  stated,  consenting  to  make  the  disclosure  ;  ^^  airfcfaiiii 
and  not  pleading  a  purchase  for  valuable  consideration  purohaser  for 
ifiihout  notice  ?  .  .  valuable  con- 

sideration 
The  mortgagee  therefore  ought  to  be  paid  the  first  without  no- 
niortgage  only,  and  the  rest  must  go  to  the  assignees.  ^^^^* 


'  The  Lord  Chancellor  proposed,  that  a  bill  should 
be  filed ;  which,  as  the  value  was  not  considerable,  was 
declined.  On  a  subsequent  day,  some  of  the  parties 
not  being  aware,  that  judgment  had  been  given,  his 
Lordship  went  through  the  circumstances  of  the  case 
again;  repeating  his  clear  opinion,  that  the  case  of 
Collet  y.  De  GoUs  is  not  law;  and  concluding,  that 
Lord  Eldon  and  Lord  Redesdale  had  expressed  their 
ojHnions  against  that  case. 

.  The  Order  was  pronounced,  that  the  sum  of  85/.  with 
interest  from  the  1st  of  April,  1805,  should  be  paid  to 
Waitin  Morgan ;  and  the  residue  of  the  fund,  depo- 
sited subject  to  the  agreement,  to  the  petitioners. 

(96)  Stat  iJac.  I,  c.  15,  payments  by  or.  to  a  bankrupt 
1. 14.  before  the  date  of  the  Com- 

(97)  Stat.  19  Geo.  II,  c.  32.  mission,  and  wiihoat  notice 
See  Stat  6  Geo.  IV,  c.  16,  of  any  act  of  bankruptcy. 

1. 62,  making  valid  alt  bond  fide 
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Rolls. 
1806. 
Dee.  8IA. 
A  iaaitied 
wbdMoi  eon* 
lidtrad  M  a 
yXne  Mb  JM 
to  property. 


STURGIS  r.  CORP. 


UY  deed-poll,  dated  the  15th  o{  March,  ISOi*,  it  wis 

declared  and  agreed,  that   the   trustees,   theftP 

named,  and  the  surviyors,  &c.  should  stand  po6sest0di 

of  and  interested  in  a  sum  of  4000/.  3  per  eeni.  Caa^ 

^iJ^'^^Y'      Bank  Annuities,  which  had  been  previously  transferred 

separate  use  ^^'  ^^  ^^'  ^^^^^^^^^^^  ^  ^^^^  names,  and  the  dividends 

whether  in  snd  annual  proceeds  thereof,  upon  the  trusts  and  lor 

possession  or  the  intents  and  purposes  after  declared :  that  is  to  say, 

reversioa;  and  after  a  trust  to  pay,  apply,  and  dispose  of,  the  dividends 

•s  such  tiiere-  ^^^j  annual  proceeds,  amounting  to  the  sum  of  120/.  as 

.^     ^  ^    .  ^    and  when  the  same  should  firom  time  to  time  become  due 

if  not  parti- 

colarlv  re-        ^^^  payable,  untt  Ann  Sturgis  and  her  assigns  for  her 

strained  by  the  ^^'  ^^^  ^"^  ^^^  ^^^  decease  upon  farther  trus^  that 
Instrument.       they,  the  said  trustees,  &c.  should  pay  and  apply  \he 

dividends  and  annual  proceeds  into  the  proper  hands  <^ 
Martha  Sturgis  for  her  sole  and  separate  use  for  and 
during  the  term  of  her  natural  life,  and  not  to  be  subject 
or  liable  to  the  debts,  control,  or  engagements,  of  her 
husband  ;  and  for  which  the  receipt  of  Martha  Sturgis 
alone  notwithstanding  her  coverture  should  be  a  good 
and  suflScient  .discharge ;  and  from  and  after  the  decease 
of  the  survivor  of  Ann  Sturgis  and  Martha  Sturgis,  then 
upon  trust  to  pay,  assign  and  transfer,  the  said  sum  of 
4000/.  Bank  Annuities,    and  all  dividends  and  annual 
proce^,  if  any  such  should  then  have  accrued  dm 
for  the  same,  unto  Joseph  Sturgis  the  younger,    hh 
executors,  &c. 


Her  consent 
on  examina- 
tion required 
only  to  waive 
her  Equity  to 
have  a  settle- 
ment oat  of 
her  equitable 
interest;  not 
to  pass  her 
separate  pro- 
perty. 


In  September  1804  Joseph  Sturgis  the  elder,  the  hus- 
band of  Martha  Sturgis,  purchased  from  his  son  Joseph 
Sturgis  the  younger  his  reversionary  interest  in  the  Bank 
Annuities,  after  the  death  of  Ann  Sturgis  and  his  mo- 
ther; which   was  assigned  accordingly  by   deed,   dated 


l1-_ 
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the  6th  of  September^  18(Vk  Joseph  Sturgis  the  elder 
and  Martha  Sturgis  put  up  the  reversionary  interest  in 
the  Bank  Annuities  to  sale  by  auction,  Attn  Sturgis  being 
itiU  fiving;  at  which  sale  the  Defendant  was  declared 
the  purchaser ;  and  upon  an  objection,  taken  by  him  to 
die  title,  the  bill  was  filed  by  Joseph  Sturgis  the  elder, 
and  his  wife ;  praying  a  specific  performance  of  the 
contract* 


191 


ime. 


Sturgis 

CORT. 


The  Defendant  by  his  answer  suggested,  that  a  proper 
assignment  of  the  reversion  could  not  be  made  to  liim 
without  the  private  examination  of  Martha'  Sturgis :  a 
married  woman ;  who  has  an  interest  in  the  revei^sion ; 
and  ought  to  give  her  consent  thereto  in  Court. 

Mr.  Home,  for  the  Plaintiffs  observed,  that  the  atten- 
tion of  the  Court  had  been  recently  drawn  to  this  sub- 
ject in  the  case  of  Witts  x.Dawkins  {98);  when  upon 
consideration  of  all  the  authorities  before  Lord  Thurlow 
the  sale  was  established;  upon  the  principle,  that  a  mar- 
ried woman  is  as  to  property,  settied  to. her  separate 
use,  a  fSme  sole  to  all  intents  and  purposes ;  if  the  in- 
urnment does  not  positively  restrain  her  power  of  ap- 
pointment or  sale.  This  instrument  has  no  restriction 
upon  the  limitation  to  the  separate  use  of  Mrs.  Sturgis; 
and  the  nature  of  the  interest,  being  reversionary,  can- 
not make  a  difference. 

Bfr.  Richards,  for  the  Defendant,  the  ]^urchaser,  ob- 
aerred,  that  ihe  bill  in  this  cause  was  filed  before  the 
decision  of  Witts  v.  Datdkins ;  distinguishing  this  as  the 
ease  of  a  reversionary  interest,  as  to  which  the  Court 
c^annot  take  the  consent;  and  mentioned  Richards  v. 
tJkambers  (99). 

•The 


(98)  Aute,  Vol.  XIl,  601. 
Ste  tbe  notes,  I,  191 ;  V,  17 


(99)  Ante,  Vol.  X,  680. 
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iao6. 


Sturgis 
Corp. 


"    The  Master  of  the  Rolls.  /      .  -^ 

•  Where  property  is  settled  to  the  separate  use  of  a 
married  woman,  examination  is  not  necessary^*  If  the 
principle  is,  that  she  is  as  to  that  property  d^-fSme  §ole, 
and  has  a. disposing  power,  as  such,  ^he  has  as  much  a 
disposing  power  over  her  reversionary  interest,  as  over 
her  interest  in  possession.  My  opinion  therefore  is,  that 
the  property  never  passes  by  force  of  the  examinatioo : 
that  she  cannot  pass  any  property  by  force  of  the  exa- 
mination^ and  the  examination  is  of  use  only,  as  parting 
with  the  equity. 


The  Decree  was  pronounced  accordingly. 


1806. 

Aug.  19th, 
22d. 

Dee.  9th, 
Bankrupt  be- 
ing taken  in 
execaUon, 
after  the  Com- 
mission is- 
sued, the  effect 
is  an  Election ; 
without  regard 
to  the  parti- 
cular motive. 


KNOWELL,  Ex  parte. 

nPHIS  petition,  to  prove  a  debt  under  a  Commission 
of  Bankruptcy  against  Mark  Noble,  was  resisted  on 
the  ground  that  the  petitioners,  KnoweU  and  Templar, 
had  by  taking  the  bankrupt  in  execution,  after  the  Com- 
mission had  issued,  made  an  election;  and  been  satisfied 
their  debt.  The  circumstances,  under  which  the  peti- 
tioners had  taken  that  step,  were,  that  the  bankrupt, 
having  been  called  upon  by  the  assignees  to  execute  cer- 
tain conveyances,  hung  back.  He  was  at  that  time  in 
confinement  under  mesne  process  at  the  suit  of  the  pe7 
titioners ;  to  whom  the  assignees  applied ;  requesting 
them  to  make  use  of  the  power  they  had  over  his  per- 
son, with  a  view  to  make  him  do  that  act.  The  petir 
tion^rs  consented :  but,  the  time,  at  which  by  the  rules 
of  the  Court  he  would  have  been  supersedeable,  arriv- 
ing, before  that  object  was  attained,  they  took  him  in 

Execution; 
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EaMution ;  as  they  stated,  merely  mth  tbe  tCew  of  pro-  Idw. 

cajfi^g  bim  to  comply  with  that  de8U>e  of  the  assignees.  vJ^^ 

The  bankrupt  did  afterwards  execute  the  coitveyances.  Ei' parte! 
H^.WBs  stilly  however,  continued  in  execution  finracoh- 
sidevable  time ;  until  he  was  discharged  id  due  course, 
hMiog  obtained  his  Certificate. 

■  .--,•■• 
The  Solicitor  General  and  Mr.  Gooke\  in  support  of 

di&Petition. 

The  Attorney  General^  Mr.  Percetxdf  Mr.  Hart^  Mr. 
Johnson^  and  Mr.  CuUen,  for  the  Assignees  and  the 
Bankrupt. 

The  Lord  Chancsllor. 
Considering  the  bankruptcy  out   of  the  case,    it  is    The   body 
dear,   that  by  taking  the  body  in   execution   the   debt  being  taken 
18  satisfied  to  all  intents  and  purposes.     If  the  debtor,  '"  Exocation, 
being  in  execution,  becomes  bankrupt,  the  creditor  in  ^    .       ^    ** 
reason  and   justice    must  have    a  right  to  elect;    not    r^     'm-.    '^it    - 
having  contemplated  that  event;  which  deprives  him  of  .      ^j^^  bank- 
ihe  fruit  of  his  execution.     But,  when  the  Commis^on  ^^p^  |q  £^e- 
hiu  4>reviously  issued,  and .  the  creditor  therefore,  takes  cation  at  tbe 
his  execution,  apprised  of  the  disposition  to  be  made  of  time  tbe  Com; 
the  effects,  and  that  there  may  be  a  certificate,  and  has  mission  issues, 
his  choice^  that  step  upon  the  same  reason  must  be  an  ™*y  elect, 
dection;  and  the  debt  is  satisfied:  whether  by  payment 
or  by  having  the  body  in  execution,  is  not  material* 
This  is  the  effect  in  general  cases;  arid  the  claim  of 
these  petitioners  to  prove  must  therefore  be  put  upon  ' 

the  particular  circumstances;  upon  which  I  am  inclined 
to  think,  they  are  not  entitled  to  come  in  under  the  Cora- 
mdssion.  The  biTnkrupt  was  in  confinement  upon  Mesne 
Ph>ceas  at  their  suit.  Their*reipresentation  is,  that  thev 
wished  to  discharge  him:  but  the  assignees 'applied  to 
^  them;  wishing,  that  he  should  remain  in  prison  for  an  [  *191>  ] 
object,  not  appUcable  to  the  bankrupt,  but  beneficial  to 
Vol.  XIII.  N  the 


194  .  CA$Sa^lN  CntkNCBRV. 

V».       4ke  .«edit0i«.    tin  eMMqUfwfe  4>f  that  jtppfieiMiail  lie 

KMoinibL     ^^  deteiMd  »  ptiMa;  but,  when  km  htmme  iMper- 

JEBr  f«f<e/    MdwUe  bjr  tbe  roles  of  tke  Court,  fae  had  pot  .dotie^llHit 

act,  for  the  pprpoae  of  doing  which  he  tma  dotriatdL 

Thfiie  MS  M  wagr  then  of  forcing  him  to  do  Ant  4Ht, 

required  by  the  asrignees,  except*  bj  taking  him  hi  cso- 

cution ;  which  they  did  accordingly.     If  it  stood  jthere^ 

and  tfaejrlet  hhn  out,  immediately  as  that  act  was  done, 

the  point  would  deserve  consideration.    But  why  did  Ai6 

.  petitioners  keep  him  in  execution  two  years  after  he  had 

4we  #iWt  act,  in  Oeioher  1804?  That  repels  die  pre- 
flumpliont  vpott  whiiA  thejr  contend,  that  this  was  iMi  m 
election*  They  never  discharged  him;  for  ho  wns  at 
length  discharged  only  by  the  effect  of  the  certificate.  I 
have  a  strong  opinion,  that  -this  debt  cannot  be  pioved : 
but  I  Will  look  into  the  authorities. 


7%e  Lord  Chakcellqb. 
Jte,  M.  1  cannot  permit  this  proof.  The  motive  jko  an  aet, 
which,  when  done,  operates  as  a  discharge,  cannot  ipie 
it  a  different  tSecL  The  authorities  are  decisive;  and 
a  case,  stated  by  Mr.  Cooitf  (100),  goes  this  leiigth;'tbal 
when  an  agent  without  authority,  and  even  without  the 
knowledge  of  his  principal,  who  was  abroad,  took  the 
bankrupt  in  execution,  .tiiat  was  an  election.  Upon  this 
Affidavit  however,  after  the  deeds  were  executed  by  the 
bankrupt,  they  refiised  to  discharge  him;  and  he  wm  at 
length  discharged  by  tihe  effect  of  his  Clertificate. 


The  Petition  was  dismissed. 

« 

(100)  EKfaTi9Wmrdar,\€Mi^tl^mk.iM»,  1S2;  aHiMHt. 
hy  Mr.  Roottt  167. 
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I'WORT  vi  DAtRELL.  1^^- 

DecUth, 
M0TI6N  WIU3  made  on  behalf  of  a  Solicitor,  who    Party  may 
been  employed  in  this  cause  by  the  ?laiutiff;  th^  discharge  his 
am  Plaihtiff,  and  the  other  Solicitor,  t^ha  had  been  sub-  ff^'^'^yj^  J^J"^ 
Jrtitiited  by  him^  jnay.be  restlained  from  prosecuting^  ^  h'  Go  ts 
taking  any  proceeding,  in  this  eause^  until  the  Phdntiff  pape^g  jq  his 
ihall  luMre  paid  the  former  Solicitor  faia  bUI  of  feet  and  possession; 
diibarsements*  bat  cannot, 

except  by  re- 
Mr*  &«;  for  the  Pkuntlff.  taming  t^m^ 
Jn0.J)ea  v.  0*Dea  ( 1 )  such  an  appficatioii  was  refiised.  P^^^° 
tThe  only  person^  of  whom  the  C!ourt  takes  notice,  is  the  ^^  Caase  nn«* 
Clerk  in.CIourt^    In  Ratcl^  v.  Roper  {2) ^  and  T^tjflar  ▼.  m  ^e  |g  paid« 
Lewis (Z)t  the  Sixty  Clerks  are  recognized  as  the  only 
Attorneys  of  the  Court.    The  reataM,  that  a  Coiurt  of 
Law  wffl  not  allow  the  Attorney  to  be  changed  without 
kaMf  ie  die  privilege,  not  of  the  dieiit,  but  of  the  op- 
iKMing  party :  the  person^  upon  whom  notices  and  pro* 
eestf  are  to  be  served^ 

Mr.  Owen^  in  support  of  the  Motion. 
'  In  die  Court  of  Exchequer,  upon  the  law  side^  th^ 
jiarCy  cannot  change  his  Attorney;  though  the  Attorney 
tpoti  die  Record  h  die  sworn  Attorney  of  die  Courts 
If  dieCIeik  in  Court  cannot  be  changedi  which  is  ad- 
Idtted^  A/crHari  the  SoBcitor  cannot  be  changed.   The 

Clerk 

•  •  > 

(1)  1  Sekoatei  4*  le  Frog'i  Frantkbfh  r.  Co^aun,  VoK 
Sep.  915.  Merrewether  r.  XII,  2.  ShiUabar  r.  Lang- 
MtUiMk,  ante,  161 ;  see  the      dm,  XII,  3,  note. 

note,  162.  (3)2^1^.1114 

(2)  1  P.  Will.  410.    Ante, 
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Clex^  in  Court  merely  copies  instruments,  hands  them 
over,  and  gives  notices :  but  the  Solicitor  conducts  the 
cause.  The  history  of  the  Six  Clerks' Office  is  to^be 
found  in  the  case  of  the  petition,  Ex  parte  llie  Six 
Clerks  (4!).  It  must  now  be  taken,  that  a  Solicitor  is 
immemorially  an  officer  of  this  Court.  In  Walmesley  ▼• 
Booth  {5)  liOTd  Harchoicke  states,  that  Attorneys  and  So- 
licitors especially  since  the  Act  of  Parliament  2  Geo.  II, 
c.  33,  have  been  considered  as  officers  of  justice,  and 
they  have  stated  fees  allotted  them;  which  they  ought 

• 

not  to.  exceed;  and  therefore  in  all  Coiurts,  but  more 
especially  in  Courts  of  Law,  there  are  certain  rules  for 
regulating  their  conduct  with  regard  to  their  Clieiits; 
This  Court  holds  the  same  strong  hand  over  a  Solici- 
tor, neglecting  his  duty,  $8  a  Court  of  Law  over  an 
Attorney.  Jaoid  Ekion  held,  that  a  Solicitor  gcnng  a 
certain  length  in  a  cause,  shall  not  leave  it  there^  but 
shall  go  on. 


At  Law,  the 
party  camiot 
change  his  At- 
torney without 
a  Judge's 
Order. 

Lien  for  Costs 
upon  Papers  in 
the  Attorney's 
possession. 


The  Lord  ChancelloH. 
If  the  principle  is  considered,  great  confusion  would 
arise  from  permitting  the  party  to  change  his  Attomeyt 
ad  Ubitum,  as  often  as  he  pleases :  so  that  the  Court  could 
never  know,  when  the  cause  was  legitimately  before  it. 
Hence  arises  the  practice  of  the  Courts  of  Law  not  to 
permit  a  party  to  change  his  Attorney  ¥rithout  a  Judge's 
Order ;  and  then  the  Court  provides, .  that  the  Papers 
shall  not  be  taken  out  of  his  hands  without  doing  that 
justice,  which  his  lieu  gives  him;  for  due  protection  is 
to  be  ^ven  to  the  Members  of  the  Court.  Such  Orders 
are  perfectly  familiar  at  Law :  but  I  am  informed  by  the 
Register  (6)  that  there  is  no  such  instance  in  this  Court. 

How 


(4)  Ante,  Vol.  Ill,  689. 

(5)  1  Aik.  25;  see  page  27. 


(«)  Mr.  Cro/fi. 
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How  is  that  to  be  accounted  for?    The  cases  therefore  I806. 

at  Law  and  in  this  Court  are  not  analogous.    The  party       J'^^'^^ 
cannot  take  his  papers  out  of  the  hands  of  the  Solicitor  ^^ 

without  paying  his   hill ;    and    the   probability  is  very     DatUell. 
strong,  that  the  party  cannot  stir  a  step  in  the  cause 
without  the  papers.    The  Attorney  trusts  the  Client  upon 
his  personal  responsibility;    and  has,    as  his  security, 
an  Action  and  the  Lien.     In  this  Court  the  Six  Clerks    The  Six 
were  formerly  the  proper  and  the  only  Attorneys .  of  the  Clerks  for- 
Cdurt :  but,  the  business  mcreasmg,  they  have  had  Clerks  ^^^^^  ^®  ®°'^ 
established  under  them ;  the  number  of  whom  was  Qnally   ,    ^    ^ 
limited  to  Sixty  (7).    The  object  of  this  Motion  is  in  sub-   Establishment 
stance  an  Injunction,  restraining  any  farther  proceeding  ^f  id^  sixty 
in  this  cause,  until  the  Bill  of  the  Solicitor  shall  be  paid.  Clerks  uiider 
I  can  venture  to  affirm,  that  there  is  no  precedent  for  theip, 
that  (8). 

The  Afption  was  refused* 

(7)  Ante,  Vol.  Ill,  108,  9,         (8)  Ante,  Vok  VI,  2,  ^qd 

the  note. 


T 


.    HAYES'S  CASE.  l«>«- 

Dec.  !Hh,  lUk. 
HE  Solicitor  General   mentioned  a  difficulty,   that    Instructioiis 
had  occurred  in  the  Bankrupt  Office  under  the  fol-  ^  strike  a 
circumstances.    A  Solicitor  in  London  on  Sunday      .    ?  /^ 
received   instructions    from    the    country  to    strike    ^  «u     p      ^rv 
Docket.    The  next  day,  before  the  office  opened,  he       SumdoM  bv 
tdfaeived  instructions  from  another    client    to    strike    a  |^  Solicitor;  • 
docket  against  the  same  person.     The  question  there-  who,  before 
fere  was,   whether  the  party,   whose  instructions  were  the  Bankrupt 
first  received  by  the  agent,  was  entitled  to  preference.  Office  opens 
there  being  no  rule  of  practice  applicable  to  such  a  case ;  ^^  ,   *  "^*' 

or  whether  according  to  the  course  of  the  office  upon  ,®^*°^  "® 

j-ir  ^  *"«•  receives 
different  ^^^^  j^ 

stmctions  from  another  Client.    They  most  draw  lots ;  accordiog  to 
the  course  upon  two  applications  at  the  same  instant. 
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1806.         different  applications  at  the  same  instant  tbey  muat 


Dayes's 


lots.  The  SoUciior  General  pbseryuig,  that  ihe 
^As^y  ^fficulty  mutt  arise  if  the  same  ciroumstanoe  ahoill 
occur  upon  any  o|;her  holyday,  suggested,  |)iat  a^im 
direction  should  be  given  to  the  Secretary  of  Baiiknipl!l 
upon  the  s^liject. 


!■     '-.     ^'      .-      X       ..l.'.. 


Jkc.  UiL  The  Lord  Chancellor  directedi  that  in  this  ii|!itaMl 

f  he  parties  should  draw  lots  \  and  that  a  Rule  sbould  '1(9 
^rawn  up  accordingly  for  the  future  (9). 

(9)  See  the  Qenepal  Ordpr,  post,  207* 

1806.  .  '.iP. 

Nov.  27th. 

^««-  e*^?  PERRY  p.  BARKE|l. 

After  fore-  ^HIS  cause  ( 10)  came  on  to  be  heard.  The  Deftn? 
closure  and  dant^  a  mortgage  of  a  term  of  500  yeaia,  to  s^ 

pale  AcUop  by  ^ure   the    sum    of  800Z.    and   mtefest,   by  indentures, 

for  th^^bdwi  ^**®^  *^  ^*  ^^  "^^^^  ^^^'  ^*  *^  "^^  covenants, 
opens'uie%Tr^  ^"^  ^  J^^*  ^""^  «^^^^**  ^^"^  ^^  the.PWntiflfs,  the  mortr 
closure.  g&gors,  in  Hilary  Term  1797  filed  a  Bill  of  Foreclosure^ 

Therefore  the    Upon  the  1st  of  February ,  1798>  the  usual  Decree  was 
mortgagee         made.     The  Master's  Report,  dated  the  14th  of  Mvy, 
fhoilU  hare      ascertained  the  sum  due  to  be  909/.  18s.  Bd.    Jn  /ti^ 
™f    ,^^      the  mortgage  took  possession.    Upon  the  1 5th  of  No- 

♦-.♦      -1  *    J      vember,  1798,  the  Decree  of  Foreclosure  was  made  ab- 

tate  and  tender      ,  »    «  ,  w^^  ,  • ,    , 

a  le-coovey*      solute.    In  February  |799  the  mortgagee  sold  the  estaM 

a^pe,  and  the  ^7  auction  for  SPO/.,  and  afterwards  brought  an  actioB 

mortgagor  to  upop  the  bond  fpr  135/.  %8.  3d. ;  with  interest  firqm  *  1^. 

redefuo.  SSth  of  Jitfiie,  1799;  when  the  sale  was  completed.    thi8 

Batthemort-  Bill   was  filed   in    1808;    praying    a  |ledemptkm   m^ 

gi^lpe  liaym^  ^^^  Injunction ;  or,  that  the  Defendant  mlay  be  deoe^ 
taken  posses-  ^ 

sion  i|  eon- 

siderable  tiine       (,p^  g^^  ^^  R^p^^  upon  the  Motion  for  an  ffUonption» 

ago,  and  the    ^^^^  Vol.  VIII,  637. 

balance  bemg 

inconsiderable,  a  perpetual  Injunction  was  decreed. 
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tmhfMt  atected  ta  iahe  the  pramms  in  satisfactioB  o(  hm^  ItM. 

AeaMUd;  wd  may  in  that  case  be  deereed  to  ddiver  lipc  pinfT' 

4«  boiidt.  Mid  be  for  ever  mtnised'  bom  proetdbig*  v. 

»t(|lieFliratiff8.  B^ixuUi 


'jakt  Sdiciior  General,  Mr.  Alexander,  and  Mr.  ilfar« 
lis;  for  the  PlaintaiGB. 
The  qpeajdoD  u^  wHether  a  mortgageef    having  ob- 
iMiiid  aft  absolute  foreclosure^  by  wbkik  the  estate  isr 
beeouiahis  iNEop6rt]f\,  can  afterwaords  sue  upon  the  priiK 
eifie,.  that  there  is  a  snbsistiiig  loan.    A  mortgage  cf  aa 
estate  is  at  Law  an  absolute  sale;   provided  the  day 
appointed  for  payment  is  past    Until  that  period  an 
eftiot,  whether  it  shall  be  a  sale,  or  a  loan,  remains  with 
the  mortgagor.    If  Courts  of  Equity  had  not  intorfered^ 
ariieviog  the  mortgagor,   after  the  day  was  paat^   the 
Mo^pigee  would  never  have  been  permitted  to  enforce 
the  flovenants  for  payment  of  the  ddiit^  or  any  oollatera|: 
sfscuitfy*    This  gross  injustice  would  be  the  consequence^ 
Xhd  mnrtgagee^  though  considered   as   the  purchaser 
oft  Ike.  estate,  would  be  permitted  to  recover  die  whde . 
money  by  putting  the  bond  in   suit;    and    the   eflEect. 
would  be,   that  he  would  get  the  estate  for  nothbg; 
with<  raforence-  to'  the  mortgage  considering  the  estate 
Uiownr. with  referem^e  to  the  bond|, tr<pating thetramK 
iHStioiLas  a  ^pasu  >  ^ 

Yim,  the.  redemptloui  given  in  this  Courts  make  any 
vaaiation!  When:  a  Court  of  Eqfiity  says  to  a  pmrt- 
gfgofr$  he  cannot  now  have  relief,,  that  he  haa  had  all 
tiw  dme,  th^t;  can  be  allowed  to  him,  his  situati<m  is^ . 
m^  iC  there  was  ua  equitable  jurisdictioih  That  is  the 
|«eeise  state  of  this  case.  The  priuoiple,  upou  irtuch 
t)ft^  leipl  ri^t  under,  the  iiistrumeiit  is  restrained,  th^t 
the  mortgagee  is  become  the  ptirchaser  of  the  estate, 
*ap{^^  equally  to  a  part  of  the  consideration  as  to  the  [  *dOO  ] 
^rhole«    It  would  be  equally  inconsistent  with  Equity  to 


aoo 
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.  permit  a  part  ta  be  recovered.      It  is  true^  in  EqlAy 
a  mortgage   is    considered  merely  as  a  security  for  a 
debt,  but  that  is  true  as  long  only  as  the  power  of  re- 
demption remains.     The  proposition  is,  that  the  bond- 
cannot  be  put  in  suit  without  making  it  again  a  mortgage; 
and  then  the  foreclosure  is  opened;   and  the  right  iji 
redemption  revives :  Dashwood  v.  Blythesay  (11).    The 
consequence  certainly  is,    that  the  mortgagee,   permit- 
ting that,    and  waiving  his  foreclosure,    is  entitled  to 
proceed  in  the  action :  but  he  cannot  at  the  same  time 
insist,  that  the  estate  is  absolute  in  him,  and  ako,  that 
the  money,  forming  the  consideration,  is  a  loan.     Cases 
of  the  most  enormous  injustice   may  be   put :   for   m* 
stance,  that  the  estate  would  produce  much  beyond  the 
amount  of  the  debt :  yet  upon  this  argument  the  mort- 
gagor could   not   have   had   redress.      The  case  of  a 
sale  for  less  than  the  debt  must  be  considered  also  with 
reference  to  the  principle,  that  a  trustee  must  sell  in 
such  a  mode  as  not  to  derive  any  benefit  to  himself. 
The  mortgagee,  having  the  whole  controul  over  the  sale, 
is  bound  to  sell,  so  as  to  liquidate  the  debt  due  to  him^ 
if  possible. 


[  •201  ] 


^  •  • 


The  only  case,  that  has  .raised  a  doubt  upon  tUs^ 
Tooke  V.  Hartley  (12),  does  not  amount  to  a  decision. 
The  Defendant's  Counsel  admitted  all,  that  is  now  con- 
tended ;  that  the  foreclosure  was  opened.  Lord  7%«r- 
low  intimates  an  opinion,  that  the  mortgagee  had  a 
right  to  proceed  in  the  action;  but  does  not  say,  ihe 
consequence  is,  that  he  has  a  right  to  keep  the  estate. 
TJbe  effect  of  opening  the  foreclosure  is,  that  th6 
•right  of  redemption  revives;  and  the  mortgagee,  having 
sold  the  estate,  must  either  get  it  back,  so  that  the 
mortgagor  may  redeem,  or  must  be  considered  aa  hav^ 

IDg 

(1 1)  1  JBgr.  Ca.  Ah.Zll.         Cited  also  by  the  SoUeitat  fSe-^ 

(12)  2  fro.  C.  C.    125.      aera/  from  his  own  note. 


«. 
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log  eleeted  to  take  the  estate.  The  foredoeuse  camiat  litm. 
te  opened  to  one  effect,  and  not  to  another.  If  tN^ 
uMlrlgagee  chooses  to  consider  the  estate  as  a  pledge, 
it  must  have  that  nature  duroughout.  Until  the  case  of  Babkbiu 
Tooie  T.  Hariky {IS)  the  general  understanding  was, 
that'  a  mortgagee,  taking  the  pledge  to  himself,  took  it 
in  satis&ction  of  the  debt :  otherwise  numerous  instances 
must  have  occurred.  The  advantage  woiild  be  by  no 
means  mutual:  on  the  one  side  the  mortgagor  by  a 
foredlosure  losing  the  estate,  whatever  may  be  the  value : 
on  the  other  the  mortgagee  having  a  value  set  upon  it, 
and  proceeding  for  the  difference.  The  principle  must 
be,  that,  if  the  creditor  chooses  to  proceed  upon  his 
personal  securities,  the  estate  must  be  a  pledge;  but 
if  it  is  not  longer  a  pledge,  if  he  has  made  it  inca- 
pable of  being  so  treated,  the  debt  must  be  oonside^d 
satisfied. 


* 


Mr.  Richards  and  Mr.  Healdf  for  the  Defendant. 

*  Though  the  estate  is  sold,  the  mortgagee  is  entitled 

to  proceed  upon  the  bond.    The  distinction  of  TboAe  v. 

Hartley  is,  that  the  mortgagee  had  himself  bought  in 

the  estate,  and  therefore  had  'the  power  of  restoring  it. 

But  Xiord  Thurhvfn   opinion,  as  represented  by  Lord 

EUoui  14)  is  in  favour  of  the  mortgagee  ^  and  is  foimded 

npim  the  law  of  this  Court.    The  transaction  is  a  loan. 

The  bond .  is  the  natural  security ;  the  mortgage  only 

4   c<dlateval  security;    generally  with    a    covenant    for 

payment  of  the  money.     At  Law  the  effect  of  a  mcnrt- 

gage  is  a  conveyance  upon  condition ;    and  when  the 

^•<M>ndit]on  is  broken,  die  estate  becomes  absolute;  the      [  *202  ] 

taortgagee  is  a  complete  owner ;  and  there  is  an  end  of 

tbe  relation  of  mortgagor  and  mortgagee.     Might  not 

the  mortgagee .  bring  ah  action,  if  the  estate  h^d  been 

idestroyed ;  if  a  house,  for  instance,  had  been  burned  i 

No 

•  •  •         ^  " 

(13)  2  Bro.  C.  C.  126.  (14)  Ante,  Vol.  VIH,  631. 
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lia4«         No>  fkfoB^e  eouU  ia  that  eaee  ber  maie  at  lams  '  B«»* 
OD^rst  must  be  had  to  Equity;  which  sayst  Ae  €ptirtii 
i^  mly  a  pledge^  aod   this  Courts   xeUeting  agaiiwti 
S4P9U*      bueacb  of  eon/ixHaa,  and  giviof.  effect  to  die  veal  trai^; 

action,  peimits  redemption  within  a  given  time.  Nol^ 
withstanding  a  decree  of .  foieclositfe  the  debt  ^emmmk 
unsalisfied.  The  dedsion,  that  the  foreclosuie  ia  oprae^i; 
pvovea  only»  that  the  estate  must  be  brought  into  -the 
account:  but  if  the  pledge  is  not  sufficient  to  pay.  A§ 
debt,  the  creditor  may  resort  tp  his  other  secus^aei. 
The  Couft  by  confining  f^  person,  who  contracted  £39 
two  securitiesi  to  one,  would  commit  great  ii^uatiea* 
The  advantage  is  too  much  in  favour  of  a  mortgagCNrii 
irhe,  thoMgh  b^  can  stop  the  suit  upon  a  bill  of  ^daa^ 
plosure  in  Umhe  ( 15  ),  is  by  the  indulgence  too  liberaP^ 
granted,  in  addition  to  die  necessary  delay  in  tiie  ura4 
icour^e  of  proceeding,  furnished  with  the  means  of  hcip 
|ng  the  mortgagee  out  of  his  money,  at  the  hazard  <tf 
pm  the  inconvenience,  and  eveii  the  ndn,  that  may  be 
the  cQQsequen^f  TbU  opinion  waa  often  ezpKMed  bf 
LotdEUon. 

The  SloKekor  Genertfl,  in  Bq^y. 
Tbe  admission,  that  the  fiiredosuie  is  o|iened  fagr  Ihei 
aptiffn,  with  the  (Kmsequence,  that  the  right  of  ia»> 
denption  revives,  decides  this  case;  amounting  to-  thu||. 
that  the  mpr^pigee  cannot  proceed  to  recover  hb  ddlt 
widioa$  restoring  the  estate ;  which  i|i  this  jnstance.  het 
[  ^SOS  ]      *cannpt  do.    He  cfmnot  put  up  the  estate  to  sale,  hifeyai. 

he  deddesi  whetfa^  he  wi|l  oposider  it  as  ar  pledge  o^: 
not    I|e  camipt  detenaine  ufon  the  event,    The  aA»y 
native  pf  that  proppsitipn,    e^Ltreaiely  di^^cuk  to*  hm' 
maintained  must  be  made  out  by  the*  Fliuntifll     Hm. 
nort;g[agee  is  nt  {east  bpund  tp  giye  potioe  to  the  »ox|^ 

(|6)  Stat.  7  qto.  II,  p.  30,     Vol.  IV,  105.     Bmiiir4  v* 
f.  Si  Anfti  Bmm  Vt  M^VHrnh     Clarke^  VII,  4«9. 
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IBleotioD  to  seB;  eqpedatt^  if  h^  piapQWi         t^M- 


|i  ash  bgr  au^ion,  ndueh  may  oot  go  near  the  Taiue.       PuuiT 

Ht  1111991  give  uetictp  tlyit  ho  weans  to  sell  as  a  tni^  «» 

|sa;  and  put  i^.out  of  Us  own  power  to  tafce  the  aiii^     Bawbr* 

fbuL    Out,  oven  supposing  such  iiotice  given,  tha$  bo 

■iU  seD  as  a  Anutee,  aecoupting  for  the  surphis^  and 

pnslihig  the  mor|tgagor  answeraUe  for  a  deficiency,  tbo 

(Dsnrt  would  not  j^rmit  faini  to  have  a  oompulacNry  sale 

pother  th0  Decree.     |Ie  may  have  a  foredosure ;  but 

fwnnot  have  a  sale  without  the  consent  of  the  jpaoxir 

gagor.    The  decisiim  of  Taoie  v.  Hortiep  cannot  bear 

upon  this  case*    According  to  my  note  that  extra-judi*  ^ 

pal  ppinioni    alluded  to  by  Lord  j5ieibii(16),  appears 

to   have  fallen  from  Lord  Thurlow^    and  without  ai^ 

peason.    The  reason,  upon  which  Lord  Tkiirhv>  would 

|iave  granted  the  Injunction,  must  hav^  been,  that  the 

IBitate  was  capable  of  being  restored^    In  t}ys  case  the 

pourt  rpL\x8i  interpose;  for  it  is  only  the  equity,  that 

prevents  ^e  recovery  of  the  whole  money;  and  then 

|Jie   C!(M|rt  upcp   its    general  principles  will  not  per- 

put  a  psan  to  consider  himself  a  trustee  fpr  another,. 

9ierely  as  it   is  advantageous  to  him  so   to   consider 

l^imself ;  admitting,  that  otherwise  he  would  not  be  i^ 

^nurtee.     It  rarely  bappeps,   that  a  mortgaged  estate 

^   not  equal  to  tfie  money;  and  generally  a  mortgar 

gee  t^es  a  conveyance  with  a  power  to  sdL    Though 

the  jnortgagee  is  liable  to  some  disadvantage,  he  may 

hay^  great  advantage.     He  may  sustain  some  loss ;  but 

f  he  may  also  receiv^  great  profit.    He  k|iows  the  pature      [  ^  S04  1 

of  the  contract,  into  which  he  enters,  and  is  awqr^  of 

die  inddeptal  advantage  and  disadvantage. 

The  Lord  Chancellor. 
The  importance  of  the   suhject|    and   the   opinion, 
whichf  as  Lord  Elehm  has  distindJy  stated  hb  concept 

tioif 

(10)  Ante,  Vol.  VII},  631. 
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tion  of  it,  I  shall '  consider  as  Lord  Tkurloufs  opiiuoVf 
justify  me*  in  pausing  upon  this  case.  My  opinion  at 
present  inclines  ^to  a  middle  course ;  that,  though,  what 
a  mortgagee  has  obtained  a  decree  of « foreclosure,  .Ae 
estate  is  his,  if  he  will  bring  an  action,  he  shall  give 
the  mortgagor  an  opportunity  to  redeem;  and  the  true 
equity  and  justice  of  the  case  seem  to  be,  that  the  fore- 
closure is  opened  by  the  action;  but  there  must  be  wmm 
mode  of  bringing  forward  the  mortgagor ;  giving  him 
notice,  that  he  may  redeem ;  or  the  mortgagee  previondy 
acknowledging,  that  he  is*  a  trustee. 


Dte.  16M, 


The  Lard  Chancellor. 
I  continue  of  the  opinion  I  expressed ;  which  is  con* 
firmed  by  an  opinion  of  liord  Redesdale.  As  I  think, 
the  foreclosure  is  opened,  and  the  sale  was  so  long 
ago  as  1799,  and  the  Defendant's  demand  is  so  incon- 
siderable, it  is  scarcely  possible,  that  he  should  seek 
to  put  himself  in  circumstances,  that  would  alIo#  the 
mortgagor  to  redeem;  the  consequence  of  which  wocdd 
be,  that  the  mortgagee  must  account  for  the  rents  and 
profits,  as  if  no  sale  had  taken  place ;  but  he  had  con* 
tinned  in  possession.  Under  these  circumstances  there< 
fore  I  think  the  best  Deeree  will  be  to  make  the  Injunq^ 
tion  perpetual. 


[  205  ]  I  ought  not  however,  to  do  that  without  observing^ 

that  I  am  not  sure,  whether  the  embarrassment  upon  this, 
subject  has  not  arisen  from  this ;  that  the  Court  in  one 
respect  does  not  act  altogether  up  to  its  own  principle  in 
the  case  of  a  mortgage.  The  mortgagee  takes  a  dquble 
security :  the  personal  covenant  of  the  mortgagor,  and 
usually  a  bond  also,  and  a  pledge  of  the  estate.  If,  before 
he  files  a  bill  of  foreclosure,  he  sues  upon  the  bond, 

or 
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or  brings  an  ejectment,  the  Court  will  not  stop  any  of  his         1806. 
remedies.     But  if  he  files  a  bill  of  foreclosure,  and  the 


Pbrry 
mortgagor  is  unable  to  procure  the  money,  the  estate,  ^^ 

whatever  may  be  the  value,  is  gone.     Is  it  not  extra-      Babksr. 
ordinary  then,  that  he  should  have  the  advantage  both   ^ 
way;  that,  foreclosing,  he  shall  keep  the  estate,  though  ' 

of  much  greater  value;   but,  if  it  is  a  scanty  security 
be  shall  recover  the  difference  ?    What  I  mqan  by  pre- 
suming to  say,  the  Court  has  not  acted  up  to  its  prin- 
ciple, is  this;  that  perhaps,  instead  of  a  foreclosure,  a  '.r 
decree  for  sale  of  the  estate  would  be  more  analogous  to 
the  relative  situation  of  lender  and  borrotwer ;  and  I  am 
informed  by  Lord  Redesdale,  that  such  is  the  course  in    The  eoorse 
Ireland:  a  decree  for  sale  instead  of  a  foreclosure;  and  i<>  Irekmd  is 
if  the  sale  produce  morethan  the  debt,  the  surplus  goes  •  Decree  for 
to  the  mortgagor :  if  less,  the  mortgagee  has  his  remedy  *     *  uwtead  of 

for  the  difference.  ...     * 

the  mortgagor 

having  the  sar- 
in this  instance,    if  there  was  any  probability,    that  p]a8,iraDy:the 

mortgagee  could  get  the  estate   back    again,  *  he  mortgagee  hb 
ouglft  to  have  a  time  limited  for  that  purj^ose :   then  remedy  in  case 
he  ought  to  tender  a  conveyance ;  and  the  mortgagor  ^  deficiency, 
should  have  a  given  time  to  redeem:  but  under  the  cir- 
cumstances of  this  case,  the  mortgagee's  demand  being 
so  inconsiderable,   the  proper  Decree  is  an  Injunction. 
I  shall  not  give  Costs ;  as  there  has  been  a  doubt  upon 
the  subject  (17).     * 

(17)  1  Eq.  Ca.  Ah.  317,  Daihwoad  v.  Blytheiajf. 


me  tkfS^  lH  CHANCBRt. 


1806.  GREENING,  Esc  parte. 

IndorMmenf  A  PETITION  was  presented  hy  a  creditor  of  a  bai^ 
after  Bank-  nqpt,  praying  that  the  bankrupt,  or  his  assignees^ 

raptcy  of  a  jg^  ]^  ordered  to  indorse  a  promisory  note»  made 
S«conty,  de-  ^ygMe  to  the  badunqit  c»  order;  which  the  baak- 
Qredito  ^"^  had '  previously  to  his  fiuhire   delivered   to    the 

fionsly  valid.  9^^'^''^'^'^  ^  *  security  for  part  of  lua  debt,  but  not 

Indorsed. 

Mr.  Coake^  for  the  asdgnees,  did  not  oppose  the  Pe^ 
tition;  but  objected^  that,  die  bankrupt's  estate  shoidd 
not  be  burtheoed  with  the  Costs. 

Mr.  Treslave,  fai  support  of  the  Petition,  c»ted  SmiA 
▼•  Pickering  ilS) I  in  which  Lord  Kenyan  decided,  that 
onder  sudi  circumstances  an  indorsement  by  a  bankrupt 
after  his  bankrupt^  was  valid:  and  contended,  thai^ 
as  die  bankrupt  was  competent  to  indorse  the  notci^  Ae 
petitioner  'oi^ht  not  to  have  been  put  to  the  neoes* 
.aity  of  thJa  aj^piication,  and  was  therefore  entitled  Hi 
ids  Costs. 

The  Lard  Chancbixor  said,  the  security  wi&oat  Aw 
indorsement  was  only  a  piece  of  useless  paper;  ani 
allowed  the  Costs. 


(18)  lEip.Dig.  30.    See  bray,    iJac.  ^  Walk:    488. 

the  References,     1   Cooke'i  Watkimi  v.  Maule,    2  Jut.  if 

Bank.  Law,  295;   8th  edit.  Walk.  237. 
by  Mr.  IZoo^s.  Ex  parte  Mauh 


• 


GENERAL    ORDER 


IM 


BANKRUPTCY. 


[ 


99ih  December^  1806. 
T  IS  ORDERED  that  from  hmceforth  no  Docket  Genend  Order 
fibaU  be  atnick  but  between  the  hours  of  10  o'clock  in  in  BanknipCcy 
le  jnonung  and  i  o'cbck  in  aftsmooii  and  betveea  the  ^^  ^  striking 
oub  of  6  and  8  o'clock  in  the  evening;  ipd  ib ihatMK  *  ^*V.*°* 
ro  or  more  persons  shall  apply  at  the  same  time  to  strike     .   . 
Docket  against  the  same  person  and  both  of  them  shall 
B  prepared  to  issue  a  Commission  forthwith  (19)  then 
lat  it  shall  be  determined  by  lot  which  person  shall  issue 
ich  Commission ;  but  in  case  only  one  of  such  persons 
lall  be  then  prepared  to  issue  such  Commission  then 
lat  the  Commission  shall  be  issued  to  the  person  who 
lall  be  so  prepared.    Provided  that  any  person  apply- 
ig  to  open  the  oflSce  upon  a  Holiday  (other  than  upon  a 
muiay)  (20)  may  be  at  liberty  so  to  do  upon  payment 
r  a  fee  of  One  Guinea  to  the  Clerk  who  shall  attend  at 
16  office  to  open  such  office  and  enter  a  Docket  in  the 
tocket  Book.    And  that  no  Docket  shall  hereafter  be 
onndered  as  struck  until  the  same  shall  be  entered  in 

the 

(19)  JBx   parte    Hardwan,         (20)    Hayes's    Case,    wnUf, 
Jae.tf  Wmlk.  29S.  197. 


90S         GENERAL  ORDER  IN  BANKRUPTCY. 

the  Docket  Book  to  which  Docket  Book  all  Solicitors  ol 
the  Court  of  Chancery  may  during  the  hours  aforesaid 
have  free  aceesB  upon  payment  of  the  usual  Fee  of  One 
Shilling  and  the  Fee  of  One  Guinea  for  opening  the  office 
in  case  such  Docket  Book  shall  be  searched  upon  a  Holi- 
day. And  it  is  further  Ordered  that  in  case  any  per^ 
son  who  shall  hereafter  strike  any  Docket  shall  not  within 
four  days  next  after  such  Docket  shall  be  struck  order  a 
Commission  to  be  sealed  at  the  then  next  public  Seal  in 
case  there  shall  be  a  public  Seal  within  seven  days  n&Lt 
after  such  Docket  shall  be  struck  or  by  a  private  Seal 
within  eight  days  aft;er  the  striking  of  such  Docket  and 
shall  not  cause  the  same  to  be  sealed  accordingly,  then 
that  any  other  person  may  be  at  liberty  to  sue  out  a 
Commission  without  any  notice  given  to  the  person  who 
shaU  first  have  applied  for  such  Commission  (21  )• 

ERSKINE,  C. 

(21)  Po8t»  Ex  parte  Bourne,  Vol.  XVI,   145.    Ex  pari^ 
Hyne,  XIX,  61. 


CASES  IN  CHANCERY.  209 


THE    SITTINGS 


AFTER  MICHAELMAS  TERM, 


47  Geo.  111.  1806. 


THELLUSSON  «.  WOODFORD.  ,„^ 

WOODFORD  V.  THELLUSSON.  Jufy2ut.  md. 

DecQtk. 
^T^HE  Win  of  Peter  ThellussM,  dated  the  2d  of  April,    WiU,  direct- 

1796,   deviaing   all  his   estates,    manors,    &c.    at  ii^g»  that,  m 

B^rodswortky   and  other  places  in  the  county  of  York,  ^**®  *^^  *••" 

fu^  all  the  messuages  or  tenements,    lands,    heredita-        r   s  au 

tt^ents,   or  premises,^  for  the  purchase  whereof  he  had  i-^-*-  xu«  *ug 

entered  into  any  contract  or  contracts  in  writing,  with  purchase  of 

tke  benefit  of  such  contract  and  contracts  respectively,  lands,  and  die 

uid  all  other  his  real  estates,  whatsoever  and  whereso-  before  the  con- 

®vcr,  to  the  use  of  trustees,  their  heirs  and  assigns,  veyance,  soch 

ttpon  the  trusts  after  mentioned,  contained  the  following  contracu  shall 
^i_  be  carried  iato 

eiecation,  and 

the  money 
*'  In  case  I  shall  in  my  life-time  enter  into  any  con-  p^^^  ^^^  ^f  y^ 

'\  tracts  for  the  purchase  of  any  lands,   tenements,   or  personal  es- 
'*  hereditaments,  and  I  shall  happen  to  die,  be&re  the  tate,  and  the 

**  necessary  conveyances  thereof  are  executed,  I  order  conveyance  be 

f€  g^j^^  to  his  trustees, 
their  heirs,  &c. 
to  the  uses  of  his  Will.    The  Heir  at  Law,  having  interests  bequeathed 
to  him,  pat  to  Election. 
YoL.  XIII.  O 
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Thbllusson 
woodpord. 


ti 


€* 


and  direct^  that  all  and  every  such  contract  or  con- 
*'  tracts,  so  entered  into  by  me  as  aforesaid,  shall  be 
<'  completed  and  carried  into  execution  by  my  said  tnuk' 
tees  after  my  death,  and  that  the  purchase-monies 
for  such  respective  estates  and  premises  shall  be  paid 
*'  by  them  by  with  and  out  of  my  personal  estate  and 
"  effects,  and  that  the  deeds  and  conveyances  thereto 
''  respectively  shall  be  made  to  them,  their  heirs  and 
**  assigns ;  and  that  they  and  every  of  them  shaB 
stand,  remain,  and  be,  seised  and  possessed  of  all*  and 
singular  the  premises  so  to  be  conveyed  upon  under 
'*  and  subject  to  such  and  the  same  Uses,  trusts,  limi- 
tations, provisoes,  and  conditions,  as  are  in  and 
by  this  my  Will  created,  expressed,  and  declared,  of 
'*  and  concerning  the  estates  hereby  directed  to  be 
**  purchased  by  and  with  the  aforesaid  residuum  of  my 
''  estate  and  effects  in  the  manner  hereinb^ore-men- 
«  tioned." 


u 


fC 


it 


i€ 


The  testator  widiui  a  month  before  his  death,  had  oo»- 
tracted  for  the  purchase  of  real  estates  to  the  amount 
of  80,000/. 


The   bill,   filed   by  th^    trustees,    prayed,   that  the 
tnists  of  the  Will  may  be  established;  and  that  it  may 
be  declared,  whether  Peter  Isaac  TkeUusion^  as  heir  at  - 
law  of  the  testator,  is  ov  is  not  entitled  to  such  parts 
Of  particulars  of  hk  real  estate,  as  were  conveyed  to 
him  after  making  his  Will;  and  also  to  such  parCicukn 
of  his  real  estates  as  were  purchased,    contracted,    or^ 
agreed  to  be  purchased,  by  the  testator  after  making  his 
Witt;   and  to  have  tudi  of  the  said  oontracta  as  re- 
mained unperformed  at  his  decease  completed  for  lli^ 
benefit  of  his  said  hei|r  at  law,  and  to  have  the*  pur-^ 
chase-money  paid   out   of  the   persoaal  estate  of  th^ 
testator;    and   particularly,    that   it    may  be    dedared^ 
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whether  die  heir   is   entitled   to  such   last   mentioned         1BO0. 

real  estates,  and  ako  to  the  legacies   and   bequests   in  'Phkllussom' 
At^  WiO;  and,  if  not,  then  that  he  may  be  put  to  his  t^ 

deetion.  Woodford 

The  Decree,  dismissing  the  Bill,  filed  by  the  widow 
and  children  of  the  testator,  as  far  as  it  sought  to  hare 
the  trusts  of.  the  Will  declared  Toid,  and  establishing^ 
the  Will,  giving  directions  for  carrying  the  trusts  into- 
execution,  and  declaring  a  trust,  as  to  the  estates,  con- 
tracted for  by  the  testator  after  the  date  of  his  W3I, 
for  the  heir,  reserving  the  question,  whether  he  would  be 
entitled  to  the  personal  bequests,  having  been  ^affirmed 
by^e  Hou^e  of  Lords  upon  Appeal  (22)  the  question 
of  deetion  was  brought  forward  upon  the  petition  of  the* 
trustees* 

Mr.  Martin^  and  Mr.  A.  Butter^  for  the  Petition : 

The  Attomey-Generaly  for  the  Trustees  and  for 

the  Crown;    Mr.  Alexander^    for    the   Grand'* 

Children. 

Though  no  authority  upon  the  subject   of  election 

appears  to  apply  precisely  to  this  ease,  the  principle  Id 

dear.    From  the  period  of  NoyB  v.  Mcrdaunt  {9S\  the 

earliest  case,   the  rule  has  prevailed  universally,    that 

a  man  shall  not  take  a  benefit  under  a  WiQ,  or  aivf 

other  instrument,  and  at  the  same  time  disappoint  the 

inrovisions  of  that  instrument.    It  applies  to  persons  of 

every  description,    however   favoured:    wife,    heir    at 

law,  or  by  custom,  issue  in  tail,  &c.    The  reason  up6n 

which   it   has  been  considered  as   not  appficable   m 

eertain  cases,  is,  that  the  Court  had  not  bfefcnre  it  legal 

and   proper   evidence,,    that   the   fegatee  was   by  hia 

claim 

(M)     See    the     ReporU,     Vol.  IV,  227.    XI,  112. 
TkeUusam  ?.  Woodford,  apto,         (25)  2  Vem.  581, 

02 
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1806.         cUdm  disappointiiig  the  testator's  intenfiph  ^   and  (hose 
n%    ^"^^^  cases  are  not  inconsistent  with  the  rule.    Those  eases* 

TH£LLUSS0N     ^        .  ,  ,  .      .      11        i-  .v 

^^  forming  exceptions  to  the  rule,   are  principally  ot  this 

Woodford,    gort:  an  attempt  to  devise  real  estate  by  an  unattested 

Will;  giving  personal  benefits  to  the  heir.  In  such  a 
case,  it  is  admitted,  the  heir  is  not  put  to  elect :  but  the 
reason  is,  that  the  Court  has  not  before  it  the  intention, 
upon  which  a  case  of  election  may  be  raised*  If  a 
legacy  is  bequeathed  to  A,  in  consideration,  that  he  shall 
convey  an  estate  to  B.  there  is  no  occasion  to  loo'k  far- 
ther than  to  the  personal  legacy :  a  condition  being  ex- 
pressly annexed  to  it,  which  must  be  complied  with. 
But  that  is  not  the  form,  in  which  the  case  of  election 
usually  appears.  There  is  generally  no  express  condition: 
but  A  condition  is  by  implication  considered  as  annexed 
to  the  legacy.  If  a  legacy  is  bequeathed  to  A. ;  and  A.*u 
real  estate  is  by  a  codicil  duly  attested  given  to  J3.,  that 
codicil  cannot  pass  that  estate :  but  it  will  raise  a  case 
of  election ;  and  if  he  elects  to  keep  his  estate,  satisfac- 
tion must  be  made  to  the  devisee,  as  far  as  he  is  disap- 
pointed, out  of  the  legacy.  But,  if  the  codicil  is  not 
attested  according  to  the  Statute  of  Frauds  (24),  there  iai 
not  a  case  of  election;  the  Statute  not  permitting  the 
Court  to  look  at  the  codicil,  unattested,  with  reference 
to  real  estate.  The  effect  is,  not  only  that  the  attempt 
to  dispose  is  ineffectual,  but,  that  the  Court  cannot  look 
at  the  instrument  as  evidence  of  the  intention  to  devise 
real  estate. 

There  is  no  substantial  difference  between  that  and 
the  case  of  one  instrument,  containing  both  the  legacy 
and  the  devise.  The  same  instrument  is  frequently 
for  different  purposes  read  and  refused:  a  probate,  ibr 
instance,  is  read  as  to  personal  estate;  not  as  to  real 

estate. 


(24)  Stat.  29  Ch.  II,  e.  3. 
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estate.  ,  It.  is  considered,  as  if  what  relates  to  that  was         1600. 

Struck,  out.   Therefore,  in  the  case  of  Bieh  v.  CockeU  ( 25 ),         ^^"^ 

the  husband  was  not  put  to  his  election:  the  Ecclesias-  ^ 

ticat  Court  having  refused  probate  of  that  instrument,  by   Woodford. 

which  an  attempt  was  made  to  give  to  a  stranger  that, 

which  was  the  property,  not  of  the  married  woman,  but 

of  h^  husband.    "The  principle  is  precisely  the   same 

as  tiiat  of  an  heir,,  claiming  against  an  unattested  Will :  « 

the  election  failing  in  both  cases  for  want  of  authentic 

evidence  of  the  intention. 

There  is  considerable  force  in  the  objection,  that  the 
Court  may  read  the  Will  for  the  purpose  of  getting  at 
the  intention ;  confining  the  operation  of  the  Statute  to 
the  effect  of  the  instrument.  But  that  distinction  is 
not  ^supported  by  the  authorities.  Lord  HarduAcke 
clearly  went  upon  this ;  that  thie  Court  could  not  look 
at  the  instrument.  Hearle\.  Greenbank{^)  is  the  first 
case  pf  that  kind ;  and  the  subsequent  case,  of  Boughton 
v.  JBoughtan{27)  contains  the  best  commentary  upon 
it.  Lord  Hardwicie,  the  former  case  being  pressed 
upon  him,  takes  the  distinction,  that,  as  the  Will  then 
before  him  contained  an  express  condition,  there  was 
enough  to  raise  the  case  of  election;   but  in  the  other  « 

case  there  was  nothing  to  shew,  that  the  real  estate 
was  devised ;  as  no  legal  evidence  of  that  intention  was 
before  the  Court.  The  distinction,  that  the  Will  can- 
not be  read,  that  a  Will  unattested  is  not  evidence  as  to 
real  estate ;  is  sensible,  and  does  not  break  in  upon  the 
general  rule :  to  which  there  is  no  exception,  that  dp^ 
not  proceed  upon  the  circumstance,  that  the  instrument 
is  not  in  evidence  before  the  Court.  That  distinction  is 
Allowed  by  Lord  Eldan  iq  Sheddon  v.  Goodrich  ( 28 ),  and 

JOick 

(26)  Ante,  Vol.  IX,  360.  (27)  2  Ve$.  12. 

(28)  i  Ve$..  298.      3  Atk.         (28)  Ante,  Vol. VlII,  481; 
895.  see  page  496. 
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18M.  Richv.CockeU{29).   The  inclination  of  Lord  iforiMd 


-,    "^^  not  to  confine  the  rule,  and  to  apply  it,  wherever  it  m 

V.  be  applied,  is  apparent;  for  there  is  strong  reason  1 

WooDFORi>,   say,  the  case  of  Baughton  v,  Bougkton  is  within  Hemri 

V.  Greenbank. 

m 

In  this  Will  the  intention  is  perfectiy  dear.  The  tti 
tator  has  declared  it  m  express  terms.  The  dispottlSo 
fails  for  a  reason,  different  from,  and  having  no  an 
logy  to,  that,  by  which  it  was  defeated  in  the  odic 
cases,  to  which  the  doctrine  of  election  was  not  cxn 
sidered  applicable.  Ever  since  the  case  of  Bunker  ^ 
Cooke {30)  the  law  has  been  established,  that  real  a 
tate,  purchased  after  the  execution  of- a  Will,  cannot  pai 
^  by  it:  whether  upon  the  principle,  that  a  devise  hfm  ih 
nature  of  an  appointment,  or  upon  the  construction  c 
the  Statute  of  Wills  (SI),  is  indifferent  for  tilts  parpoM 
The  objection  is,  that  these  estates  cannot  pass  by  tb 
devise :  neither  can  an  estate  tail :  nor  a  copyhold  m 
tate,  unsurrendered  (S2):  nor  the  estate  of  anodie 
person :  yet  all  these  have  been  held  cases  of  electiai 
^  The  want  of  power  in  the  devisor  is  not  merely  iauM 

terial:  that  raises  the  -election.  If  a  legacy  of  10,OOOy 
is  given  to  A.^  and  A.*s  estate  is  devised  to  a  strai^ga 
tiiat  is  a  clear,  acknowledged,  case  of  election:  tli 
.^ect  being  through  that  medium  a  purchase  df  A. 
estate.  Why  is  not  that  the  effect  of  thisAYill?  T^^a 
substantial  difference  can  be  stated  ?  Sp,  in  Lady  doom 
V.  PuUeney  {S3 )f  a  devise  in  very  general  terms,  tb 
heir  in  tail  was  put  to  election.  Suppose,  a  reoovei] 
had  be^oi  suffered,  under  which  tiie  same  person  wouk 

hav( 

(20)  Ante,  Vol.  IX,  369.  (32)    Blunt   v.   Cliikerow 

(30)  FUz.  226.    Holt,  236.  ante.  Vol.  X,  689,  and  thi 

See  ante.  Vol.  W,  427.  note,  691. 

(81)   Stot  S2  Hen.  VIIl,  (33)  Ante,  VoL  II,  M4 

cl.    Stat.  34  |^.V1II,  c.  6.  111,384. 
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Ukw  been  entitled  to  the  fee-iimple  by  deieent :  €$A         18(HI. 

uiy  intdfigiUe  distiiiction  be  stated,  upon  which  in  one         ^"^""^      . 

cue  the  heir  in  tail  should,  and  in  the  other  the  heir  9. 

at  law  should  not,  elect?  As  to  the  copyhold  estate,  not   Woodford. 

inrrendered,  the  Will  is  as  ineffectual  as  this  Will  is  as 

to  the  after-puiehased  estates :  yet  that  also  is  without 

doubt  a  ease  of  election. 

■ 

The  SoUciior  General,  Mr.  Perceval,  and  Mr.  Bell^ 
for  the  Heir  at  Law. 
No  instance  can  be  produced  of  a  person,  compelled 
upon  the  doctrine  of  election    to   give  up  a  freehold 
estate,  which  he  takes  as  heir  at  law.    That  point  will 
now  be -decided  for  the  first  time.    The  clause  of  the 
Will,   upon  which  this   question  arises,    is  very  pecu- 
liar}  an  attempt  to  devise  estates,  for  the  purchase  of 
which  the  testator  shall  have  contractedf  and  that  sludl 
remain  under  the  contract  at  the  time  of  his  death: 
§0,  that,  if  these  contracts  had  been  executed,  and  the 
estates  conveyed  to  the  testator,  his  heir  would  have 
been  clearly  entitled  both  to  these  estates,  and  to  the 
personal  interests  bequeathed  to  him.    The  distinction, 
taken  upon  the  expression  of  Lord  Hardmcke^  pot  in 
|he  Statute,  that  the  Will  cannot  be  read  as  a  devise 
of  rea)  estate,  but  may  be  read  to  shew  the  intentiont 
in.  this  instance  as  to  the  after-purchased  estates,  is  not 
substantiaL     All  devises   of  real  estate   depend  ppon 
fhe  Statute,     By  the  Common  Law  no  man  could  de* 
vise/  except  by  custom :   the  Conunon  Law,  regulating 
Khose  particular  cases.     By  the  Statute  of  Wills  (34) 
1^  man  cannot  devise  lands,  of  which  he  is  not  seised; 
Hrhich  is  tlie  construction  put  upon  the  expression  of 
the  Statute,  "  having:'    The  first  Statute,  32Hen.\Uh 
does  i^ot  except  in&nts :  but  they  ^e  .by  the  subsequent 

Statute 

(34)  Stat.  32  Hen.  Vill,  c.  1.     SUt.  34  &  85  Hen.  VHI, 
c  5* 
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1806.         Statute  made  incapable  of  devising   real  estate.    With 

Y    ""^"^         reference  to  the  Statute  of  Frauds  (35),  there  was  aa 

,9^  much  reason  for  restraining  the  power  of  devising  after«> 

WooDFORB.   acquired  estates,  as  fcH*  guarding  agaiitot  devising^  not 

in  the  form  prescribed  by  the  Statute ;  as  the  effect  might 
be  to  pass  more  than  the  testator  intended.  But  what 
is  the  distinction  of  the  case  of  an  infant?  Why-may  tiol 
the  Court  in  that  case  look  at  the  Will  for  the  purpose 
of  collecting  the  intention.  The  only  reason  is^  that 
the  law  does  not  permit  a  devise  by  an  infimt.  Nisi* 
ther  does  it  permit  a  devise  to  pass  lands  afterwards 
acquired. 


The  case  o(  Boughion  \.  Boughton{ 36)  is  not  a 
of  election.  That  is  a  case  of  construction,  upon  a 
condition  expressed;  falling  under  another  considera- 
tion, and  to  be  determined  upon  a  different  prindpfet 
and  different  reasons,  from  those,  upon  which  the  case 
of  election  depends ;  which  always  arises  upon  an  lYh- 
plied  condition.  The  former  involves  only  two  consider- 
ations: 1st,  Whether  a  condition  is  annexed:  Sdly, 
Whether  it  is  legal.  In  Boughton  v.  Boughion  the  WiB 
was  not  duly  executed ;  but  effect  was  given  to  die 
condition ;  as  it  was  expressed ;  and  in  Sheddan  v.  Good* 
rich  (37),  and  all  the  other  cases,  the  distinction  between 
an  express  and  implied  condition  is  acknowledged. 
Probably  the  case  of  a  man,  devising  the  estate  of  an-^ 
other  person,  knowing  that,  has  never  occurred :  but  the 
testator  has  in  such  cases  from  mistake  supposed,  he 
was  disposing  of  his  own  estate.  Supposing  him  to 
know,  the  estate  was  the  property  of  another,  perhaps 
the  doctrine  of  election  would  apply  to  that  case ;  but 
the  distinction,  always  taken,  is  between  conditions  ex- 
pressed 

(35)  Stat.  29  Ck,  II,  c.  3.  (37)  Ante,  Vol.  VIII,  481. 

(30)2Fef.  12. 
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pressed  and  impliedly   •  In  Slieddofi  v.  Goodrich  Lord  1806. 


EkUm  proceeds  upon  th&t  distinction ;  and  cites  the  case 
of  Carey  v.  Askew  (38),  in  which  Lord  Kenyon  consi-  ^^ 

d^ed  it  so  well  established  as  to  bind  the  Court ;  though  Woobford. 
he  could  not  assent  to  the  reason  of  the  doctrine;  stat- 
ing, -  that  it  was  very  difficult  to  discover  the  distinction 
between  the  cases,  HearU  v.  Greenbank  {39},  and  Bought 
Urn  V.  BougJiton(40);  arid  his  Lordship  was  so  Uttle  disr 
posed  to  carry  that  distinction  farther^  that  he  expressed 
his  opinion,  that  the  former  decision  is  the  better  of  the 
^o.  Lord  Eldon  also  expresses  his  disapprobation  of 
that  distinction ;  bi^t  considers  it  established. 

-The  objection  in  those  cases  was,  that  the  Will,  not 
being  attested  by  three  witnesses.  Could  not  be  read  as 
to  -the  real  estate.  Upon  what  ground  can  this  WiU 
be  read?  The  objection  in  both  cases  is,  that  the  man 
is  not  permitted  by  law  to  make  such  a  disposi- 
tion. The  Will  must  first  be  read;  and  then  the  fact 
flekars  the  WiU  is  shewn :  in  the  ope  case^  that  the  party 
was  an  infanf; :  in  the  other,  that  there  are  after-pui>- 
(cbased  estates.  In  (he  case  of  revocation  of  a  de- 
vise by  tenant  in  tail,  the  effect  of  a  recovery  suf- 
fered^ why  should  not  the  heir  equally  be  put  to  elec- 
tkm  ?  In  that  instance  also  the  Will  cannot  operate 
upon  the  estate*  -As  to  the  case  of  copyhold  estate, 
the  heir  is  put  to  elect,  upoii  very  different  principles. 
Tbb  Cpurt  is  in  the  habit  for  certain  purposes  of  dis- 
pensing with  form;  supplying  in  favour  of  creditors,  a  '  ^ 
wife  or  children,  the  want  of  surrender.  Thq  Will 
is  a  complete  and  perfect  instrument  to  operate  upon 
the  estate;  and  the  precedent  form  of  a  surrender 
alone  is  wanting;    in  respect  of  which  defect  relief  is 

given. 

(38)  SUted  by  the  SoUci-  (30)  1  Ves.  298.      i  Ath. 

*  * 

tW'Gencral   from    his    own      005. 

nets.  (10)  2  Yd.  12. 
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giTen,  But  the  forms,  prescribed  by  the  Statute  of 
Frauds  (41 )»  and  the  republication  of  a  Will  after  U 
purchase,  have  nevar  been  dispensed  with. 

Mr.  Martin,  in  Reply* 
All  these  cases  of  flection  depend  upoa  what  is  stated 
by  Lord    Talbot  in  the  case  '  of  StreatfieU  t.  Streah 
Jield(4A);  that,  where  a  man  takes  upon  himself  to  de* 
vise  what  he  has  no  power  over,  upon  the  suppositiony 
that  his  Wil)  will  be  acquiesced  in,  this  Court  cotnpeb 
the  devisee  to  take  entirely,  not  partially,  under  it;  at 
in  Noys  Vf  MordautU{iS)t  there  being  a  tacit  condi* 
tion  annexed  to  all  devises  of  this  nature,  that  the  de- 
visee does    not   disturb    the    disposition    of  the    ^fovi- 
sor  (44).    The  principle  however  is  much  broader:  and 
not  limited  to  a  condition,  either  expressed,  or  implied  t 
viz.  that  it  is  against  conscience,  dimming  the  beneftt 
of  an  instrument,   to  set  up  a  legal  right  to  disappoint 
the  claima  of  other  persons  under  the  same  instrument 
Alinost  all  these  cases  proceed  upon  want  of  power  ill 
the  testator;  for  which  reason  the  Will  is  inoperative; 
either  from  the  ivant  of  interest,  as  in  the  instance  of  a 
tenant   in  tail,  and  the  copyhold,  or  iVom  a  deBsct  qn 
the  execution,  or  incompetence  of  the  testator.    In  the 
two  last  cases  the  Court  cannot  look  at  the  instrument; 
with  the  exception  of  the  case  of  express  conditioii, 
Boughton  V.  Boughton  (45).  In  Hearle  v.  Chreenbami  (46) 
the  infant  affected  to  give,  not  property,  that  was  Hot 
fher  own,  but  her  real  estate;  and  the  groui^,  take^ 
by  Lord  Hardtpicke,  was,  that  in  np  instance  CQidd  At 

Cduil 


(41)  Stat.  20  Ch.  II,  p.  3. 

(42)  For.  176. 

(43)  2  Vem.  6Q1. 

(44)  Wbethor  this  goes  far- 
tker  than  CoiupeDsatioD,  toe 


the  note^,  ante,  171 ;  VoL  I, 
523. 

(45)  2Fcf.  12. 

(46)  1  V€9.  286.      9  AH 
605. 
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Court  look  at  the  Will  of  an  infant  as  to  real  estate  e  1806. 
m  infant  being  by  the  Statute  placed  in  the  same  con-  ,..  ^**''*' 
didon  with  reference    to  that  as  a   lunatic;    and  the  ^. 

Win  of  the  former  as  to  real  estate  equally  inoperative*  Wooi>fOEO« 
An  infant  had  not  under  the  first  Statute  (47)  the  ca^ 
pacity  to  devise.  The  general  words  of  the  Act  must 
be  construed  all  persons  competent ;  and  in  Dyer  and 
Hobart,  referred  to  in  Ruffhead'^  edition  of  the  Sta- 
tutes, it  is  laid  down,  that  an  infant  never  could  have 
devisedk  • 

The  case  of  an  express  condition  annexed*,  by  i^ 
party,  competent  to  dispose,  and  dojng  the  proper  act 
/or  that  purpose,  is  not  a  case  of  election:  the  equity 
proceeding  upon  this ;  that  the  disposition  made  by  the 
Will  in  efibct  risquiring  the  party,  taking  under  it,  to 
conform  to  that  disposition,  a  condition  is  implied. 
In  the  case  of  an  infismt  there  is  positive  incapacity; 
/md  therefore  the  Court  cannot  Jook  at  the  instrument. 
put  it  is  competent  to  a  man,  having  a  view  to  acquire 
{NToperty,  to  annex  a  condition  to  a  disposition  in  favour 
id,  his  heir,  that  he  shall  give  effect  to  the  general  dis- 
position of  theWiUf  It  does  not  appear  in  a  general 
devise,  that  any  land  was  apquired  after  the  date  of 
tjlie  Will.  The  Will,  being  duly  executed  to  pass  rea) 
estate,  is  read  for  the  purpose  of  collecting  the  inten- 
tion; and,  if  it  appears,  that  any  land  was  acquired 
afterwards,  the  heir  upon  the  general  rule  must  elect. 
In  the  case  of  the  copyhold  the  testator  has  not,  as  he 
mighl,  acquired  a  right  to  act  upon  it  The  intention  is 
in  this  Win,  as  strongly  indicated,  as  if  the  testator  had 
in  express  terms  called  ppon  his  son  to  give  effect  to 
^  these  contracts;  and  no  precise  form  of  words  is  ne-  [  *SW  1 
cessary.  The  heir,  insisting  upon  his  right,  win  defeat 
that  disposition,  which  the  testator  has  attempted,  but 

had 

(47)  SUt.  32  Htn.  VIII.  c.  \. 
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1800. 


Thei^i^usson 

t). 
WoopFORp; 


had  not  power  to  make  effectual.  This  is  upon  the  whole 
one  of  those  cases^  in  which  the  Courts  seeing  the  dcjaf 
intention  from  the  disposition^  made  by  the  Will»  opr 
poses  the  doctrine  of  Eleption  to  the  exercise  of  a  right, 
but  must  4efe^t  that  disposition. 


Dec,  iOth. 


Tlie  Lard  Chancellor. 
The  prayer  of  the  bill,  filed  by  the  heir  at  Taw,  with 
reference  to  this  point,  is  in  effect,  that  the  personal  e»: 
tate  of  the  testator  shall  be  applied  to  the  completion 
of  these  contractSj  directed  by  the  Will  to  be  carried 
into  execution,  for  the  benefit  of  the  heir ;  and  that  be 
in  opposition  to  the  Wall  may  take  as  heir  those  estates, 
so  contracted  for;  and  the  trustees  may  stand  seised, 
to  his  use,  instead  of  the  uses  of  the  Will.  I  give  the 
judgment,  which  I  find  myself  bound  to  give,  with 
some  reluctance;  considering  this  Will  as  dictated  by 
feelings,  not  altogether  consistent  with  convenience. 
But  this  appears  to  me  to  be  a  case  of  election.  The 
jurisdiction,  exercised  by  this  Court,  compelling  elec- 
tion, may  be  thus  described.  A  person  shall  not  daini 
an  interest  under  an  instrument  without  giving  fiill 
effect  to  that  instrument,  as  far  a^  he  can.  If  there* 
fore  a  testator,  intending  to  dispose  of  his  property, 
fall  effecrto  \i  ^^^  making  all  his  arrangement  under  the  impression, 
as  far  as  he  that  he  has  the  power  to  dispose  of  all,  that  is  the  stib- 
can ;  repounc-  ject  of  his  Will^  mixes  in  his  disppsition  property,  that 
iDg  any  right  belongs  to  another  person,  pr  prpperty,  as  to  which  an- 
or  property,  ^^j^^j.  persop  has  a  right  to  defeat  his  disposition,  giv- 
,  ^  ing  to  that  person  an  interest  by  his  Will,  that  person 

Hjgjjjj[^221]  '♦shall  not  be  permitted  to  defeat  the  disposition,  where 
position.  **  *3  ^^  ^*s  power,  and  yet  take  under  the  Will.    The 

The  ground  is    I'^ason  is  the  implied  condition,  that  he  shall  not  take 
the  implied  •  both; 

condition, 
upon  intention ;  though  from  mistal^c. 


Election.    A 
person  shall 
not  claim  an 
interest  Bnder 
an  instrument 
without  giving 
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both ;  a6d  the  consequence  fdllows,  that  tbei^'  mtist  be         WM^ 

an  election ;  for  though  thc^  mistake  of  the  testator  carniot  jn  Jn^^soif 
jafiect  the  property  of  another  person,   yet  that  person  v. 

shaD  not  take  the  testator's  property  unle9s  in  the  manner  Woodford, 
intended  by  the  testator* 

'  This  is  the  proposition.  But  it  hds  been  sald$  that 
when  a  testator  by  his  Will  attempts  to  givcN  (hat,  / 
which  is  not  hi§  property,  but  which  he  supposes  to  be 
Ids,  forming  his  different  dispositions  upon  that  mistake, 
non  constat i  what  he  would  haye  done,  had  he  been 
aware  of  the  true  state  of  the  circumstances.  The  best 
answer  to  that  was  given  by  Lord  Ahanley  in  the  case  of 
WkUilery.  Webster  {4S);  tl\at  no  man  shall  claim  any 
benefit  under  a  Will  without  conforming,  as  far  as  he 
is  able,  and  giving  effect  to  every  thing  contained  in  it, 
wEereby  any'  disposition  is  made,  shewing,  an  intention, 
that  such  a  thing  shall  take  place;  without  reference,  to 
llie  circumstance,  whether  the  testator  had .  any  know- 
ledge  of  the  extent  of  his  power,  or  not :  nothing  can  be 
more  dangerous  than  to  speculate  upon  what .  he  would 
have  done^.  if  he  had  known  one  thing  or  another :  it  is 
en6tigh  to  say,  he  had  such  intention ;  and  the  Coiurt 
will  not  speculate  upon  what  he  woidd  have  done  in  the 
£flfefent  cases  put :  if  the  instnmient  is  such  as  to  in-* 
"dicate^  what  the  intention  was,  the  only  question  is, 
did  he  mtend  the  property  to  go  in  such  a  manner:  not, 
whether  he  had  power  to  do  so,  and  would  have  done 
it,  had  he  known,  he  could  not  without  a  condition  im- 
posed upon  another  person :  whether  he '  thought  he 
had  the  right,  or,  knowing  the  extent  of  his  aiithorityi 
*  intended  by  an  arbitrary  execution  of  power  to  ex-  [  •222  ] 
oeed  it,  no  .person,  taking  under  the  Will,  shall  disap- 
point it. 

In  every  case  of  election  there  must  be  an  intention  to 
dispose  of  that,   over  which  that  person  has  no  power 

of 
(4a)  Ante,  Vol.  II,  367 ;  tee  pages  3t6,  371. 
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1800.         of  dL4K>siti<m.     That  is  the  cu*cu]n8tan€e9  that  createi 

THKULU860H  ^'^^'**  '^^^  tcstator,  with  this  peculiar  object,,  tht 
V*  application  of  his  personal  estate  to  the  acquisiticNi  ef 

W<K>DFOR]K  great  landed  property,  was  not  aware  of  the  distinctiaB 

between  real  and  personal  estate^  and  therefore  cmit 
ceived,  that  under  this  direction  of  his  Will  as  to  his 
future  contracts  for  purchases,  his  trustees  wodd  be 
legally  seised  according  to  the  uses  of  his  Will.  Ar  h$ 
had  not  the  power  to  make  that  disposition,  the  hdr 
takes  those  estates,  that  cannot  pass  by  the  Will:  but 
the  testator,  not  being  aware  of  that,  gives  consideraUs 
interests  to  his  heir;  but  gives  those  interests  under  the 
conception,  that  the  whole  property  and  arrangement 
were  subject  to- his  controul;  and  upon  that  ground  tht 
principle  of  election  must  prevail, 

tn-Noys  v.  Mordauni  {4/9)  the  testator  imagined,  he 
had  power  over  the  estate;  which  was  in  settlement; 
and  the  ZfOrc^  Keeper  put  the  decision  upon  the  implied 
condition.  That  case  was  followed  by  StreaiJIeU  ▼* 
Streaifield {50),  and  several  cases,  down  to  Sheddam  t* 
Goodrich  {51).  The  difficulty  upon  a  plain^  sinqple^ 
principle  first  occurred  in  the  case  of  Hearle  v«  Greets 
bamk  (52) :  But  I  do  not  apprehend,  that  this  case  wil 
be  embarrassed  by  that  decbion.  Lord  Hardwide  held# 
that  the  act  of  the  infant  had  no  effect;  that  there  warn 
no  disposition  as  to  the  real  estate ;  and  therefore  a  cmm 
of  election  did  not  arise.   . 

[  SSS  ]  This  is  the  case  of  a  man,  having  a  clear  right  to 

dispose  by  Will  both  (^  his  real  and  personal  estate: 
but  his  disposition  fiuls  as  to  these  real  estates  by  his 
ignorance  of  the  distinction,  that  a  Will  of  a  subsequtnt 
date  was  necessary.    There  is  therefore,  as  in  the  eas^ 

of 

(4a)  «  Vem.  Ml.  (61)  Ante.  Vol.  VIII,  481. 

(60)  For.  176.  (62)  1  Vet.  298. 1  Aik.  886. 
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i  Nearkv.  Greenbank  {53\  no  WQl,  that  can  touch  laott. 
hese  real  estates.  As  to  the  case  of  a  devisei  urith  two  ^''^'^^ 
rkaessefi  6nly»  the  intention  is  as  plain  as  in  Noys  ▼•  ^ 

\ia/rdaHnt{54f):  why  then  should  not  the  Court  say  in    Woodforbw 
he  former  casCj  the  intention^is  dear ;  but  cannot  as  to    The  only  in- 
he  real  estate  have  legal  effect,  from  the  omission  of  a  stances  of  li- 
hird  witness,    by  mistake;    as    in  the  other  case  the  ^^^^E  ^he 
leviaor  attempts  through  mistake  to  devise  an  estate,  ^   ^^ 
which  is  in  settlement,  or  belongs  to  another  person.  •##eiiiDt  to  de- 
Fhe  opinion  of  Lord  Hardwicke  I  take    to    be.  this.  ^{^^  |^y  ^ '^gi 
fk.  devise  of  real  estate  is  considered  as  a  matter  of  so  not  duly  ex- 
flMieh  solemnity  and  importance,  that  the  Law  will  not  ecnted :  2dly« 
loeept  proof  of  the  act  without  the  evidence  of  tfiree  ^n  attempt  to 
vknesses.    If  not  so  proved,   it  is  nodiing:   it  cannot  .^'*®  "J^  •" 
receive  notice.    The  intention  cannot  be  represented) 
finr  it  cannot  be  presumed ;  and  there  is  no  evidence ; 
the  Will,  not  being  executed  with  the  solemnity  pre- 
scribed by  the  Law  as  to  real  estate,  cannot  be  read : 
ihfi  Court  cannot  see  any  devise  of  reid.  estate:    and 
^lerefore,  as  the  es^te  does  not  appear  to  be  devised 
iiwayirom  the  heir,  no.  act  appearing  to  be  done,  as  in 
lUs  case  the  act  does  appear  to  be  done  by  Mr.  T%el^ 
iMfOfi,  the  heir  cannot  in  that;  case    be  put  to  elee^ 
ti08i(65). 

The  case  of  Hearle  v.  Greenbank  (56)  stands  upon  the 
same  ground ;  an  infant  under  the  Statute  (57)  not  hav- 
^h^  a  right  to  dispose  of  real  estate.    The  Court  cannot      [  *SS4  ] 
look  at  the  Will.    It  is  from  the  incapacity  of  the  persouj^ 
who  frames  it,  considered  as  no  instrument. 

These 

(63)  1  Vei.  298.     3  Atk.     481.    Gardiner  v.  FeU,  1  Jac, 
e06.  ^Walk.  22. 

(64)  2  Vem.  681.  (68)  1  Ves.  298.  3  Atk.  69^. 
(66)  Aete,  Vol.  VII,  372.         (67)  Stat  32  JJen-VIII,  c.l. 

Sh€44m  T.  Goodrich,  VIII,     34  Hen.  VXlI,  c.  6. 
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I8M4 
Thslujsson 


These  are.  the  only  instances,  in  which  the  .-.principle 

haa  been,  limited.    It  cannot  he  argued,  that  it  does  not 

.  1^^  reach  an  heir  -  at  law.     Lord  Hardwicke  would  not  pot 

WOO0FORD.    the  case  of  an  heir  at  law  by  way  of  illustration,  if  the 

heir  could  not  under  any  chrcumstances .  be  put  to  elec- 
tion (58).  The  principle  of  election  is  plain  and  intelli- 
gible; that,  if  a  person,  being  about  to  dispose  of  his 
own  property,  includes  in  his  disposition,  either  from 
mistake  or  not,  property  of  another,  an  implication  arises^ 
that  the  benefit  under  that  Will  shall  be  taken  upon 
.  the  terms  of  giving  effect  to  the  whole  disposition. 
Mr.  Thellussan's  heir  takes  these  estates,  as*  if  liis  father 

*  had  not  made  a  Will :  but  my  opinion  is,  that  he  cannot 

also  take  what  is  given  to  him  by  the  Will.  He  must 
therefore  elect  (59). 


(d8)  The  case  of  a  devise 
to  the    heir    of   an    estate, 
which  be  would  hfive  by  de- 
scent, if  no  Will  vi^HB  made, 
and  to  another  person,  of  an 
estate,  of  which  the  heir  is 
seised,  in  his  own  right,  is  pot 
by  Sir  Samuel  RomiUy^  (ante. 
Vol.  IX,  374,  Rich  v.Cockelt), 
as  said  to  be  a  case  of  Elec- 
tion.*   Mr.  Sugden  {Law  of 
Vendom   and  Purchasers  of 
Estates,  2d  ed.  128,  9,  n.  3,) 
&as  fouiid  a  precise  decision 
of    the   point,,  accordingly^ 
against  the  heir :  Anon.  Gilb. 
Eq.RepA5.  In  that  instance. 


it  may  be  observed,  the  heif 
took,  not  nnder  the  devise, 
bat  by  his  better  title,  de- 
scent. The  devisor,  however, 
devising  the  estate  to. him, 
mast  be  conceived  to  be 
aware  of  his  power  to  devise 
it  away ;  and  the  conditioa 
was  accordingly  implied.  Bri- 
die V.  Barry,  Welby  v.TFefly, 
2  Ves.  4*  Bea.  127, 187.  Upon 
the  doctrine  of  Election  ge- 
ner^y  see  the  noteis,  ante. 
Vol.  I,  623,7. 

(59)  This  Decree  was  af* 
firmed  by  the  House  of  LordSp 
1  Ihw,  249. 
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ALLEY  f .  DESCHAMPS.  J^ov.  vitk. 

\JQRICHTON  HORNE,  being  in  1794  possessed  of    Bill  for  spe- 
leasehold  premises  in  London  for  the  residue  of  4  ci6c  perform-* 
term  of  99  years,  commencing  in  1792,  with  a  view  to  a  ^^^  ®^  ^^ 
partnership,  to  be  entered  into  bettbireen  him  and  John  JS^^^^^^ 
Des^amps  junior,    one  undivided  moiety. of  the  pre-  «Don  th©  i-ds© 
mmis,  consisting  of  a  glass-house,  with  the  fixtures,  utj^n-  ^f  ^^^  ^j^l^. 
«ls,  &c.  was  in  consideration  of  1430/,  assigned  to  Jofm  out  proceedlag 
'Deschamps  semor,  for  the  reiiidue  of  the  Jerm ; :  an4  1^^  ^^  ^^0  P®r« 
9Bd.Home  demised  all  the  prembes  to  Peter  MeMsh  for  formance. 
14  ye^urs,  at  the  yearly  rent  of  50/. ;  upon  trust  to  assign 
to  Home  and  Deschamps  junior  for  the  purpose  of  carry- 
ing on  the  partnership;  and  Mellisb  assigned  to  them 
.  accordingly. 

«  .    .  .   •  ."     .'       . 

In  January  1796  Home  and  DeMchamps  junior  bor- 
rftwed  from  Deschamps  senior  800/.,  upon '  mortgage  of  .     ' 

.  the  whole  of  .th^  premises.  In  November ^  1797,  Homei 
9jad Deschamps  junior  dissolved  their  partnership;  and 
assigned  all  their  stock  in  trade,  debts,  &c.  for  the:  be- 
nefit of  their  creditors;  aiid  by  an  agreement,  dated  the 
2l8(  qf  November^  1797;  Deschamps'  8emot  and*  jfisoiot 
agreed,  that  upon  payment  by  Home^  his  ey^cutpr^  &c« 
to  Deschamps  senior,  his  executors,  &c.  of  2000/.,  in 
part  satisfaction  of  the  sum  of  2230/.',  by  equal  instal- 
ments, at  two,  four^  and  six,  years,  with  interest,  payable 
half-yearly,  Deschamps  senior  asad  junior  would,  after 
the  expiration  of  the  six  years,  and  after  full  payment 
and  satisfaction  of  the  said  sum  of  2000/.,  and .  interest, 
88  aforesaid,  assign  all  their  i^spective  interests  in  the 
premises,  fixtures,  utensils,  &c.  to  Home. 

Home  was  upon  the'  execution  of  the  agreement  put 

in  possession ;  and  carried  on  the  business  on  his  own 

Vol.  XIII.  P  account 
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1806.         account  until  his  bankruptcy;   which  took  place  upon 

J^  the  19th  of  Aprils  1800.    The  only  payment  he  made 

^^  '         to  Desehamps  senior  was  100^.    The  premises  were  pur- 

pBSCHAMPS*   chased  by  the  Directors  of  the  London  Dock  Company, 

under  tfie  Act  of  Parliament  ( 60 ),  for  the  sum  of 
8500A :  and,  the  different  parties  claiming  having  exe- 
cuted the  conveyance  without  prejudice,  the  BiU  wm 
filed  in  July  1802  by  the  assignees  under  the  Ccmmis* 
sion  of  Bankruptcy  against  Home,*  praying,  that  tlie 
Phuntiffs  may  be  declared  to  have  been  entitled  to. a 
ftpedfic  performance  of  the  agreement  of  Novemjber 
179?$  and  therefore  to  be  entitled  to  the  residue  cf 
the  money,  paid  by  ^e  London  Dock  Company,  or  to.  jl 
moiety 


The  Defendants  JDeBchamps  senior  and  junior  by  theit 
Answer  stated,  that.  Home  becoming  soon  after  tilt 
agreement  very  much  embarrassed,  and  wholly  unable  to 
comply  witii  die  terms,  it  was  considered  as  relinquished; 
and  was  in  fiict  made  void  by  his  non-compliance:  b2t 
he  was  suffcfred  to  continue  in  possession,  us  lessee  of 
Deichampi  senior,  at  the  ren^  of  ItXML  a-year ;  and  as 
such  lessee  about  two  years  after  the  agreement  Home 
paid  to  Desehmnpi  senior  1002.,  being  one  year's  ranti 
which  was  the  only  payment  he  ever  made  as  lessee, 
or  odierwise. 

Mt^  Fonbkufgue  and  Mr.  CuUen,  for  the  Flaintiffi, 
contended  upon  die  evidence,  that  the  inference  was 
acquiescence  rather  than  abandonment;  and  though  time 
it  not  to  be  considered  immaterial^  it  is  not  to  be  stridiy 
segaided. 


The 


(00)  SUI,  40  Geo.  ITL 
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The  SoBciior-General  anfl  Mr.  Bell,  for  the  De-         1800. 
fendant;  y^^^ 

In  die  caBt  of  Guest  v.  Hoinfray  (61)  all  the  i^uthori-  ^^ 

ties  are  collected;  m  which  the  Court,  proceeding  upon   Dbschamps. 
die  particular  drcuisBtances  of  each  'casCi  has  held  an 
agreement  abandoned  by  a  party,  who  had  not  taken 
atfjf  step  for  a  considerable  period.    Ever  since'  the  case  . 
i£  Lloyd  ▼•  CoUei  (62)  the  notion,  that  a  specific  per- 
fimnance  might  be  compelled  at  any  distance  of  time, 
tliajfc  the  time  upon  iBuch  a  subject  was  immaterial,  has 
been  corrected.    A  Plaintiff,  coming  for  a  specific  per- 
femance  after  a  g«at  lapse  of  time,  must  satisfy  the  ' 
Goort,  that  he  has  not  abandoned  his  right;  that  he 
has  not  lain  by,  with  a  view  to  take  advantage  of  for- 
tnitous  circumstances ;  if  the  event  should  be  favourable 
to  him ;  that  during  the  whole  period  he  had  in  con- 
templation to    perform    the   contract ;    and    the    other 
party  expected  to  be  called  upon.    None  of  these  par- 
ties thought  of  performing  this  contract  until  a  consi- 
derable time  after  the  bankruptcy;  when  the  value  was 
greatly  increased  by  the  purchase  for  the  use  of  the 
Lomdon  Docks.     The  bankruptcy  considerably  strength- 
ena  the  Defendant's  case.    In  Brooke  v.  Hewitt  {GS)  the 
q[ae8tion,  whether  baiAruptcy  had  not  the  effect  of  put- 
tmg  an  end  to  the  agreement,  was  much  discussed ;  ^nd 
ifae  liord  Chancellor  thought  it  a  very  miaterial  mgre- 
^ient  for  that  purpose. 

The  Lord  Chancellor. 
'  I  have  upon  another  occasion  ( 64 )    stated   my  opi- 
uon  upon  the  doctrine  of  specific  performance.    This 

Court 


(61)  Ante,  Vol.  V,  818.  (63)  Ante,  Vol.  Ill,  258. 

(62)  4  Bro.  C  C.    469.      See  XII,  513. 

^te,  VoL  IV,  689,  990,  n.         (64)  See  Hahey  v.  GratU, 
md  see  the  note,  691.  ante,  73. 

P2 
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1800.  Court  assumed  the  juiMicdon  upon  this  simple  prin- 

j^^Y  ciple;  that  the  party  had  a  legal  right  to  the  perfomi- 

V.  ance  of  the  contract ;    to  which  right    the  Courts  of 

Dbschamps.  i^,  ^^^  jurisdiction  did  not  extend  beyond  d»>i«ee. 

.  ".^J!  ^.      ^    had  not  the  means  of  inving  effect    Even  that  was  coft- 

joriidiGtion  to  ^  >t  -r 

crant  the  soe-  ■*^®'^  ^y  ^^  Courts  of  Common  Law  to  be  a  great 

cific  perform-  usurpation*  Afterwards,  however,  the  Court  went  moch 
ance  of  an  farther ;  and  the  doctrine  of  compensation  has  been  car- 
Agreement       ried  to  an  extent,  not  justified  by  the  ancient'  coursef 

and  which  I  never  will  follow;  as  iipon  the  Contract 
The  doetrine  for  the  House  and  the  Wharf,  and  the  other  cases, 
o   compeosa-    ^y^^^  y^^^^  1^^^^^  noticed  with    disapprobation  by  Loid 

earned  loo  f  -E'*^  ( 65 ).  This  Court  ought  not  to  interfere,  ui^ess 
It  is  not  to  '  ^^  ^^  clear,  that  the  party  will  substantially  have,  that, 
prevsil,  unless  for  which  he  contracted.  With  regard  to  this  particular 
the  party  will  case,  it  would  be  very  dangerous  to  permit  parties  to  M^ 
sabstantially  by;  with  a  view  to  see,  whether  the  contract  will  provf 
nave  thst,  for  ^  gaining  or  losing  bargain ;  and,  according  to  th^  event, 
w  ic      e  eon- .  ^j^^  f^  abandon  it;  or,  considering  the  lapse  of  time^as 

nothing,  to  clfum  a  specific  performance ;  which  is  always 

the  subject  of  discretion. 


Hec  lUth.  T/ie  Lord  Chancellor. 

Time,  with  re-  Under  the  circumstances  of  this  case  there  is  not  a 
ference  to  the  colour  for  decreebig  a  specific  performance  of  this  agree- 
performance      ^^^^      Lo^  Hardwieke   could   not   have    stated  what 

^    ^  is  supposed  to  have   been   laid  down  in  the  case  of 
not  mmate-         . 
j^  Gibson  Y.  Paiterson{66);  that,  as  a  general  proposition, 

time  is  in  Equity  perfectly  immaterial;  a  proposition, 
Origin  of  the  ^'Y  extraordinary,  when  the  origin  of  this  jurisdic- 
jarisdiction  to  tion  to  grant  a  specific  performance  is  oonsidered.  This 
grant  a  spe-  relief, 

ci6c  ptrform- 

"*^'  («)  See  Dmse  v.  HoMmm,      notes,  70.  Vol.  X.  70. 

airts,  Vol.  VI,  d76.     HaUey         (66)  1  ill*.  12. 
T.  Grant,  ante,  73,  and  the 
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relief,  I  have  fonnerly  observed  (67)/  was  firit  given  1800. 
upon  %  legal  right,  instead  of  damages ;  which  was  a^^^^ 
followed  by  another  class  of  cases,  equally  clear,  that  «. 

where  a  party  was  not  able  to  perform  his  engage-  Dbschamps. 
ment,  according  to  the  strict  letter,  if  the  failure  was 
Hot  substantial,  the  other  should  not  be  permitted  to 
Uiklb  advantage  of  the  strict  form.  But  the  relief  was 
never  given  in  the  extravagant  manner,  which  the  cir* 
cumstances  of  this  case  would  require ;:  that  a  man,  hav- 
mg  done  notliing,  having  broken  his  contract,  may  at 
any  distance  of  time  claim  all  the  advantage,  as  if  he 
had  fulfiUed  it. 

• 
'In  the  case  o{  Harrington  v.  Wheeler  (68),  which  is 
not  unlike  this  case,  particularly  in  the  circumstance, 
that  money  was  paid.  Lord  Rosslyn  dismissed  the  bill 
with  costs:  the  Plaintiff  not  having  done  any  Act. 
The  same  prindple  is  laid  down  in  Lloyd  v.  CoUet{Gd) . 
and  the  report  of  Gibson  v.  Patterson  (  70),  in  which  the 
lapse  of  time  appears  to  have  been  considered  as  pe^r- 
fecdy  immaterial,  is  in  those  ca^s  corrected.  This  is  a 
most  extravagant  case. 


■\ 


'  I '  take  it  upon  the  evidence,  that  possession  was 
given  upon  the  faith  of  the  agreement;  and  that  the 
sum  of  100/.  wais  pud,  not,  as  it  has  been  strongly 
contended,  as  r^t,  but  in  part  satisfaction  of  the 
eontract.'  I  will  also  take  it,  that  the  agreement  was 
not. abandoned;  th&t  the  bankrupt  did  not  by  his  own 
act  consent  to  rescind  it;  though  there  is  evidence  for 
that.  But  my  judgment  proceeds,  upon  a  plain  princi- 
ple ;  .that  a  bill  for  specific  performan<^  of  an  agree? 
nent  will  not  be  endured  under  su^h  circuiQstances ; 

nothing 

(67)  Ante,  76,  Halteif  ^*        (^)  ^  B^*    ^-  ^-    ^^^^ 
Ormnt.  >  AnU^t  Voh  IV,  680, 600,  m 

(68)  Ante,  Vol.  IV,  686.  (70)  1  Aik.  12. 


j^UJlY  obB  ""^^  ,Jo»*>«''      Vn>e'«  "     .he  W**  ^  MO- 

»»«»'-"•  ':»«^'  r  j«.  »^'  l^^  ^"* 


'°'':  jfw  i^  ^t  tot*  *' 11  p"-*  "  L  v>J  '** 


toll* 
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ipJisi  fiivopr,    procured  some  conveyance  in  trust  fox         1006^ 
llini  «pd  his  heira  from  the  sister  and  heiress  at  kw;       w^'^ 
md  upon  her  death  in  1789^  the  Plaintiff  being  still  a^  ^, 

ipfiNil^  the  Defendant  entered  into  possession  of  all  the  Leabbbatmu 
X^  estates  of  the  testator^  including  those  at  SSnner- 
Um  /  and  possessed  himself  of  the  deeds.  The  Plaintiff 
attained  th^  age  of  twenty-one  in  1797 ;  and  is  in  very  in- 
JUgcAt circumstances;  and  has  therefore  been  unable  tp 
take  aity  steps  to  recover  the  premises.  The  bill  then 
suggesting,  that  there  are  terms  butstandingj  which  the 
Defendant  threatens  to  set  up  against  any  ejectment, 
prayed  an  account  of  the  rents  and  profits,  and  deli- 
very of  possession,  and  of  the  title-deeds;  that  the 
PlaintkBT  may  be  at  liberty  to  bring  an  ejectment ;  and 
that  the  Defendant  may  be  restrained  from  setting  up 
any  outstanding  term,  &c. 

The  Defendant  to  so  much  of  the  bill  as  seeks.  a|i 
account  of  the  rents  and  profits  of  the  premises  2|t 
^jMoer  Kimerian^  and  possession  of  one-third  of  the 
premises^  and  delivery  of  the  title-deeds^  &c.  and  a 
discovery  of  the  Defendant's  right  to  bold  the  said  one- 
third*  &c.  pleaded  in  bar,,  that  after  the  death  of  Os- 
borne Oakley i  which  happened  in  or  about  the  year  1777^ 
Defendant  entered  into  possession  of  the  one-third  part 
INT  share  of  the  said  messuages,  farms,  lands,  and 
h^re^taments;  claiming  to  be  seised  in  fee  thereof 
under  the  Will  of  the  said  Osborne  Oakley  \  and  was  in 
the  actual  possession  thereof,  and  in  the  receipt  of.  the 
rents  and  profits  thereof;  and  that  being  thereby 
seisedi  and  in  the  actual  possession  of  such  one-third 
part  or  share  of  and  in  all  and  singular  tl)e  messuages, 
finmsi  lands,  tenements,  and  hereditaments,  afore- 
said, at  the  Court  of  Session  in  the  County  of  Chester , 
on  the  8th  of  Aprils  in  the  SOth  year  pf  his  present 
Miyesty,  a  fine  sur  conuzance,  &c.  was  levied  of  the 

"*     said 


2^  CASES  IN  CHANCERY. 

'  1806.        'said*  messuages,  &c.  by  the  description  of  one  undivided 

.  -r^^^^^  third  part,  &c^  with  proclamations ;  that  the  estates^  of 

^^  which  such  fine  was  levied,  are  all  the  messuages,  &c 

LBADBEATER.-df  which  Osboms  Oakley  died  seised  of  any  estate   of 

inhefitance,  in  the  county  of  Chester ;  that  after  the  levj^* 
ihg  such  fine,  this  Defendant  Vas'  and  now  is  in'  tte 
peaceable  possession  of  the  said  messuages  and  premiseSi 
*ahd  every  part  thereof,  without  any  lawful  entry  thereon, 
or  on  aiiy  part  thereof,  by  the  -  complainant  or  any'per- 
'son  whomsoever,  within  five  years  after  the  prodamft- 
tiond  and  since,  and  without  any  suit  prosecuted  by  the 
complainant  within  five  years  after  his' age  of  twenty-one, 
until  the  bill  filed;  with  an  averment,  that  the  complainant 
hath  not  since  October  1797,  when  he  attained  the  age 
of  twenty-one,  been  under  any  legal  disability;  andtfaat 
the  right  of  the  complainant,'  if  any  he  ever  had,  accrued 
befo]:e  the  levying  such  fine,  and  five  years  and  upwards 
before  the  filing  of  the  bill. 

The  Solicitor-General  and  Mr.  Martin,  in  silpport  of 
the  plea,  said,  it  was  exactly  copied  from  the  plea  in 
Butler  y.  Every {J1\)\  and  that,  if. the  charge  of  temw 
outstanding  had' not  been  thrown  in,  t^iis  would  be  a 
mere  ejectment  bill. 

The'  Attorney-General  and  Mr.  Bell,  for  the  PUuntiflf* 
This  plea  has  not  any  averment,  that  the  Defendant 
was  seised:  an  essential  avermesnt;  which  is  not  aup- 
plied  by  the  assertion,  that  he  claimed  to  be  seised ;  or, 
that,  being  seised,  he  levied  a  fine«  A  direct,  'aubstaiH 
tive,  averment,  that  the  fine  was  levied  by  a  peraoii 
beised,  camuft  be  dispensed  with  at  law,  a»d  i.  »i  ^ 
cessary  to  such  a  plea  in  this  Court.     The  precise  qws« 


,^ 


(71)  3  Bro.  C.  C.  80.    Ante,  Vol.  1, 138. 
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« 

n  was    decided  in  Storey y.  Lord  JVindior  (72) i  and         1066». 

■t  decision  is  adopted  by  Lord  Redesdale  (78) ;   and       t^T^^jm 

Mm*  the  same  rule  the  plea  in  Page  v.  L^v^r  (74)  was  9; 

«r-raled ;  though  the  opinion  of  the  Court  w^s  strong  Lbad9BATKR« 

jahtet  the  Bill.    This  averment  in  substance  amounts .  to 

»  more  than  that  the  Defendant  obtained  possession^ 

ettoding  to  be  seised ;  and  being  thereby  in  possession 

vied  the  fine.    This  plea  is  also  open  to  objection,  as 

ang  argumentative ;  stating^  that  the  Defendant  was  in 

wession  and  receipt  of  the  rents ;    and  that,   being 

ereby  seised>  &c, 

•  The  Soficitor-Generali  in  Reply. 
The  strictness,  required  in  pleading  a  fine  at  Law,  is 
»t.  necessary  here.  The  averment  of  seisin. is  by  the 
bet  of  Xbe  subsequent  woiods  sufficient.  In  Page  v. 
sprr  the  averment  was  merely  of  possession :  yet  the 
efendant  was  permitted  to  amend.  In  Jfutler  v.  Every 
ord  Redesdale,  who  was  the  Plaintiff's'  Counsel,   did 

4  take  this  objection. 

.  .        •  •  • 

* 

The  Lord  Chancellor. 
Where  a  plea  of  a  stnctly  legal  bar  is  introduced  in    A  legal  bar 
qnity;  I  shall  expect  equal  strictne^  as  at  Law:  but  to  be  sirictlj 
dlirts  bothr  of  Law  and  Equity  look  with  indulgence  pleaded. 
Km  a  slip  merely  in  form.    In  pleading  a  fine  it  is 
laplutely  necessary,    that  it  should  appear  upon  the 
ee  of  the  plea  to  be  -a  i^ood.fine;  and  for  that  an 
vrment  of  seisin  is  necetoaiy;   which  admits  a  tra- 
sne.    This  plea  appears  to  me  to  be  argumentative ; 
i^^ng,  that  after  the  death  of  Oakley  the  Defendant 
itered  into  possession,  claiming   to  be  seised  in  f^e 
ider  his  Will ;    and  was  in  the  actual  possession,  and 
^  *  in 


(72)  2Atk.  G30.  (74)  Aote,  Vol.  II,  456. 

(73)  Alitf.  203. 
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ip  the  receipt  of  the  rents  and  profits ;   ssfid  thata  Mag 
thereby  seised,  the  fine  was  levied.    The  effect  cf  thb 
p^  is  only  an  avenitent  of  possession;  aad.  that  Us 

l4^0BK4.TEB«  grew  out  of  his  possession.    As  the  averment  of 

si^n  would  not  do,   nrither  will  an  avermept  of  aeisii^ 
standing  upop  that  possession  alcmew     . 


:  This  pka  therefore  is  bad,  Bpt,  as  this  ia  a  mere 
in  form,  and  has  a  strong  apology,  the  very  same  fdef 
having  prevailed  in  the  case  before  Lord  T/turlam{7l^)$ 
this  objection  not  being  taken  by  Lord  Redesdale,  w)i^ 
was  Counsel  in  support  of  the  Bill,  it  would  be  very  harsh 
to  refuse  liberty  to  amend;  the  course,  that  was  taken  in 
Page  V.  Lever  {16).  This  plea  mu^t  therefore  be  ofer- 
iruled,  with  liberty  to  amend, 

(75)  Thopgh  it  appears,  at  the  Bsr,  as  to  the  Advow^f 
that  there  wa^  no  direct*  po- 
sitive, avermeo^  of  seisin  in 
Butter  V.  Every,  both  Lord 
y%urlow  and  the  Coonsel 
seem,  accordiDg  to  theReport, 
|)Dte,  Vol.  1,  136,  to  have 
ponceived,  that  the  Plea  did 
contain  a  snfficient  general 
avermept  of  seisin.  The  ob- 
jection  was  distinctly  taken 


sons ;  that  as  to  then, 
by  presentation,  not,  brng 
alleged,  the  Fine  ooild  «ot 
operate  as  a  Bar;  ami  .tba 
Plea,  being  entire, -mast. be 
over-ruled.  The  apawer  of 
Lord  Thnrbno,  over-ruliiig  lbs 
objection,  is  the  genecalave^ 
ment  of  seisin.  ^ 
(7Q)  Ante,  Vol.  11,  450^ 


Bolls. 

1806. 
Dec  17/A, 

19/A. 
Mortgage  by 
Tenant  in  Fee 
by  creating  a 
Term.    The 
personal  re- 
presentative 
ought  not  to 
be  a  Party  to 


PBADgHAW  t.  OUTRAM. 

^ENANT  in  fe^simple  nu^e  a  mortgage  by  CMMiliBg 
a  tern}  of  1,000  years ;  with  a  proviso,  in  the  U8tt4 
manner,  to  be  void  upon  payment  by  the  heirs,  exeentorsi 
or  administrators.  A  Bill  of  Foreclqsure  was  filed  against 
the  in£Eint  heir  at  law,  and  also  against  the  ezecutrist 
his  mother. 

Mr. 


a  bill  of  Foreclosure. 


cases;  m  QHAXiCERY, 

Mr.  Leach,  for  the  Defendant,  the  Ei^eoutrix,  in* 
nrted,  that,  as  no  Decaifee  could  be  had  against  her,  ahe 
ooigfat  not  to  have  been  made  a.  party,  and  the  Bill  a$ 
against  her  most  be  dismisaed  with  Costs. 


m^ 


i8oa. 


Bradshaw 

OUT&AM^ 


Mr.  Hart  and  Mr^  Spranger,  for  the  Plaintiff!  . 
This  is  a  mortgage  finr  a  term  o£  years.  A  mortgage 
of  the  inheritance  is  not  bound  to  mak0 .  the  executor  of 
the  mortgagor  a  party  (77);  but  may  confine  himself  to 
the  relief  against  the  heir ;  who  alone  is  entitled  to  re* 
dAlnption ;  and  who  is  to  bring  forward  the  executor^  to 
exonerate  the  estate.  But-  the  mortgagee  has,  if  h^ 
chooses,  a  right  to  bring  the  executor  before  the  f^ourt  i 
as  he  b  entitled,  if  he  chooses,  to  have  his  money,  in* 
stead  of  a  foreclosure.  But,  where  the  mortgage '  is 
of  a  term  of  years,  the  mortgagee  cannot  have  a  fore- 
elotore;  unless  in  the  first  instance  he  brings  forwahrd 
the  personal  representative;  who  must  redeem ;  and  whOf 
if  not  made  a  party,  might  after  the  /o^redosure  teqder 
die  money.  The  personal  representative  is  expressly 
mentioned  in  the  proviso;  to  be  void,  if  either  the 
hdr,  executor,  or  administrator,  shfdl  pay  the  money. 
As  fhe  personal  Representative  is  bound  to  pay  the 
mortgage,  if  she  has  assets,  tUs  is  the  proper  time,  tq 
call  upon  her. 

Mr.  Richards,  (being  applied  to  by  the  Master  -qf 
ike^B^hhs)  said,  he  conceived,  that  the  personal  rep^er 
sentative  had  nothing  to  do  with  it.    It  was  however  said 
at  the  Bar,  that  the  practice  of  the  late  Mr4  Lloyd  was  tq 
make  the  personal  representative  a  party. 

The 


(77)  2  Bro.  C.  C.  279 ;  see 
the  note  (A),  3  P.  Will.  3S8, 
taking  the  distinction  between 
i  bill  to  foreclose,  where  it 
h  only  necessary  to  make 
himt  who  has  the  Equity^  vtsi 


the  heir,  a  party ;  and  a  bilV 
for  satisfaction  in  damages 
for  want  of  repairs,  &c. ;  for 
which  the  personal  estate  if 
the  natural  fund. 


> 


i  I' 
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r. 
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Tke  Master  of  the  Rolls. 
'  Wkh  thiit  species  of  tenn  the  personal  representi- 
tive  has  nothing  to  do^  It  is .  created  only  by  bemg 
•  mortgaged.  The  executor  is  named  in'  every  mortgage 
deed;  and  in  every  case  the  personal  representative  k 
to  pay 9  if  there  are'  assets;  though  the  heir  is  to  have 
the  benefit.  But,  as  this  is  a  mere  matter  of  practiDe, 
farther  inquiry  should  be  made  upon  it. 


Dec.  lOM.         The  BiU  was  dismissed  against  the  Executrix ;  and,  by 

eonsentj  without  Costs.  * 


1806. 
JDec.2dd: 
lojonction  by 
a  Copyholder ; 
restraining  the 
Lord,  prepar- 
ing to  open  a 
nine. 

Distiactiony 
as  to  a  mine 
opened,  and ' 
working. 


GREY  1^.  The  Duke  of  NORTHUMBERLAJIP. 

TJPON  certificate  of  the  Bill  filed  and  affidavit  a 
Motion  was  made  for  an  Injunction  to  restrain'  die 
Defendant  from  opening  a  mine  upon  the  Phuntiff's 
copyhold  land:  the  Defendant  being  lord  of'  the 
miMior.  ■  '  " 

« 

The  SoUdtor  General^  in  support  of  the  Motion,  ad- 
mitting, that  the  Court  would  be  very  unwiDing  to  in- 
terpose, where  a  mine  had  been  opened,  and  was  actually 
in  a  working  state  (78),  the  consequence  of  which  nugfat 
be  irreparable  mischief,  insisted,  that  under  the  drcum- 
stances  appearing  by  the  affidavits,  only  prepaiatioiii 
made  to  open  a  mine,  by  erecting  sheds,  '&c.  the  Court 
would  upon  the'  same  principle,  to  prevent  irreparable 
mischief,  interpose;  as  the  question,  whether  the  Lord 
can  without  a  special  custom  open  a  mine,  ought  to  be 
tried  at  Law ;  and,  the  assizes  for  the  coimty  otNorikmmn 
berland  being  held  only  once  ac-year,  the  trial  cannot 
take  place  before  July. 

The 

(78)  1  Swaiut.  208. 


<;ases  in  chancery.  .997 

-^n#  Xord  Chancellor.  .  19Q0. 

.Is  there*  aiqr  case  upon  the  point,  whether  th^  Lord        Gii^r 
m  without  a  special  custom  open  a  mine?    The  ef-       'v. 
,fcct  might  be   a   disinherison  -  of  ;  the  whole  estate-  of  ThoDokeof 
ithe  copyholder*      Even  without   an   authority.    I  con»    Northum- 

'^^  .  .  BERLAND. 

eeive,  the  distinction  between  stopping  the  working  of 
a  mine  already  opened  and  opening  to  be,  as  it  has 
beeft  stated* 


The  Solicitor  General  mentioned  the  case  of  Player 
Y* Roberts {79),  as  an  express  decision  upoii  the  point. 

The  Injunction  was  granted  (80).  ^  .^ 

<    (79)  Sir  Wm.  Jona,   243.  (80)    Post,    Greif  w.   !%€ 

•Bmame  w.  Taylor,   10  East,  Duke     of    NortktMkberUmd, 

189.    Wkiieektirch  y.  Holwor*  VoL  XVU,   981;.   see  the 

<%,    post.  Vol.  XIX,  213.  note,  282.    Noiwa^  y«  Rowe, 
«JWm.4-&L340. 


1800. 
JOliES,  Ex  parte.  I>ec.20rt, 


^T^liE  object  of  this  Petition  was  to  remove  the  C!oqv-    Comailmeot 

'  mittee .  of  a  lunatic,  and.  to  bring  before  the  Lord  in  the  joHs- 
^kane^llor  an  alleged  conten^t  by  the  Committee  and  Miction  of  La- 
hie  wife,  and.  other  persons,   as  the' authors,  printers,  "•cj  **'>j^  *  ®o^" 
and  publishers,  of  a  PampUet,  with  an  Address  to  the      .  J. '  ^^     ^ 
JjOftfCAancettor  by. way  of  dedication,  reflecting  upon  the  ^  pampiilet. 
ooiiductof  the  petitioners  and  others,  actiung  in  the  ma-:  Ignorance  of 
liagemeQt  of  the  affairs  of  the  lunatic  imder  ord^8,'made^  the  contents 
itt-!  pursuance  of  the  trusts  of  a  Will:   the  affidavits  re-  will  not  ex- 
presenting  the  conduct  of  the  Committee  and  his  wife,  ^^^  ^  ?■'*■" 
intruding,   into   the    Master's  Office,    and  interrupting,       * 
not  only  the  business  inthis  particplar  lunacy,   but  all 
other  business.     The  wife  of  the  Committee  avowed 

herself 


JONBSy 

JE!r  partem 


SSt  CAS1£3  m  CHANCEAY. 

1806.         herself  to  be  the  author  of  the  Pamphlet}  alleging-  Ae 
innocence  of  her  husband; 

m 

The  Solicitdr-General  and  Mh  Hart,  in  support  of 
the  Petition,  were  stopped  by  the  Lord  Chancelhr^  who 
called  on  the  Counsel  against  it. 

MriPhuxIen  resisted  the  Petition  j    contending/ that 
the  petitioners  had  a  remedy  at  Law. 

-  -  * 

The  Lord  Chancellor. 

As  to  a  remedy  at  Law,  the  subject  of  this  appli- 

caden  is  not  the  libel  against  the  petitioner.    Tbe  case 

of  Roach  T.  Garvan  ( 81 )  and  ariother,  there  mentioned, 

were  cases  of  consthictive  conten^t;   depending  upon 

&e  inference  of  a^  intention  to   obstruct  the  courv 

of  justioe^    In  this  instan(;e  that  is  not  left  to  conjee- 

ture;  and,  whatevlir  may  be  said  as  to  a  constructife 

Contempt,  throtigfa  the  medium  of  a  libel  against  per-' 

sons,    engaged  in  cotitroyersy  in   the  Court,    it  nefer 

has. been,  or  can  be,  denied,  that  a  publication,  not 

only  with  an  obvious  tendency,  but  with  the  design,  to 

obstruct  the  ordinary  course  of  justice,  as  a  very  high 

contempt.      Lord  Hardieicke   considered  persons   coo- 

Cfemed  in  the  business  of  the  Court  as  bdng  under  ibe 

|>fotection  of  the  Court ;  and  not  to  be  dfiyen  to  other 

Remedies    against*  libels   upon    them   in   that   respect* 

But,  without  considering,  whether  this  is,  or  is  not,  a 

libel  upon  the  petitioner,  what  excuse  can  be  alleged 

for  the  whole  .tenor  of  this  book;  and  introduced  hf 

this  dedaraticm  of  the  purpose,  which*  the  author  In- 

tended  it  to  answer?    It  might  be  suflScient  to  say  of 

the 


(81)  tAtk.  401^. 
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le  book  itselfj  stripp^  of  the  Dedication^  that  i#  could         l8M. 
e' published  with  no  other  intention  than  to  obstruct        .^^'^''^ 
le  duties^  cast  upon  the  petitioner/ and  to  bring  into       Etimrte 
mtempt  the  Orders,  that  had  b^en  made.    But|  lipoA 
le  Dedication,  this  is  not  a  construotire  contempt.    It 
not  left  to  inference.    In  this  Dedication  the  object 
AToWed :  by  defkming  the  proceedings  of  the  Court, 
adding  upon  its  Rules  an^  Orders,  and  interesting  the 
iiblic,  prejudiced  in  farour  of  the  author  by  her  own 
irtial  representatiori,  to  procure  a  different  species  of 
idgment  from  that,  which  would  be  administered  in  ' 
le  ordinary  course ;    and   by*  flattering  the  ^udge  to 
ipt  the  source  of  justice.     TUs  pamphlet  has  been 
nt  to  me« 

As  to  the  printers,  as  Lord  Hardtuicke  observe^,  it 
no  excuse,  that  the  printer  was  ignorant  o£  the  con- 
nts*  Their  intention  )nay  have  been  innocent:  but, 
I  IdOtd  Mansfield  has  said,  the  fact,  whence  the  il- 
gd  motive  is  inferred,  must  be  traversed;  and  the 
irty,  admitting  the  act,  cannot  deny  the  motive.  The 
udm  "  Actus  nan  fadi  reum,  nisi  mens  sit  rea^  can- 
it  be  made  applicable  to  this  subject  in  the  ordinary 
Imihistration  of  justice;  as  the  effect  would  be,  that 
ft  ends  of  justice  would  be  defeated  by  contrivance^  . 
at  upon  Ihe  satisfactory  account,  given  by  three  of 
leae  printers,  though  undoubtedly  under  a  criminial 
loceeding  they  would  be  in  mercy,  in  a  case  of  con- 
mpt,  though  I  have  the  jurisdiction,  I  shall  not  exef- 
le  it.  The  other  printer  appears  upon  the  affidavits 
i^sr  different  circumstances.  Having  made  the  obser- 
ition,  diat  this  pamphlet  ought  not  to  be  printefd,  being 
tally  uninteresting  to  the  public,  yet  he  does  print  it  { 
id,  though  the  locus  penitentuB  was  afforded  to  him, 
id  he  was  called  upon  not  to  print  any  more,  he  prcH 
seded;  until  he  had  notice  6f  this  Petition. 
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'  Lett  the  Committee  and  his  wife,  and  the  prints,  to 
whom  i  have  last  alluded,  be  coimnitted .  to '  the  Fkif 
Prison.  Dismiss  the  Committee  from  that  office;  an^ 
direct  a  reference  to  the  Master  as  to  the  appointment 
of  another  Committee.  /.  . 


Lord  KENSINGTON  r.  MANSEH. 


of  €ie 


1805. 

jDee.Mih,29d, 

before 

^'^iS^^'^'   'pHE  Bin  stated,  that  the  Plaintiff  is 

Dee  Wth  Mih  manor  of  EarVs  Courts  Kensington ;  and  that  by 

before         ^^  custom  of  the  manor  all  persons  claiming  a  rijE^t 

Lord  to  tenements,    holden  of  the  lord  by  copy  of  CoArt 

EitsKiNB.      RoB,  ought  to  be  admitted,  and  to  pay  a  fiiie  upon 

The  Statute       gueh  admission,    at  the  will  of  the  lord ;    and  that  a 

9Geo.l.  C.29,  certain   parcel   of   land,    now    built  upon,    and  called 

^^  *°^.  ?^    Gloucester  Row,  is  situated  within,  and  holden  by  Copy 

of  ooDvhold-     ^^  Court  Roll  of  the  lord  of,    the   said    manor  ;^   and 

en    infimts      the  lord    is  entitled  to  a  fine   upon   the  admission  of 

or flme$  covert,  aU  tenants   to   the  said    copyhold  land,  or  any  parcel 

is  confined  to    thereof. 

the  cases  ex-  ^ 

pressed;  via.        rj^^  g-y  ^j^^^  ^^^^j    ^^^^  ^^  ^^^  g^  of  June;  tTGB, 
title  by  de-  .   •• 

--.-...♦  ^-  —      WiUiam  Brown  was  admitted  as  tenant  of  the  said  par- 
scent  or  snr-  * 

render  to  the    ^^  ^^  land,   to  hold  to  him  and  his  heirs,   by  copy  of 

use  of  a  Will;  Court  Roll,  at  the  will  of   the  lord,  according  to  the 

and  does  not    custom;    and   on    his    admission    paid    a    fine    at    tbe 

apply  to  a  title  ^n  ^f  j^^  |qj j .  ^hich  was  assessed  at  two  years  va- 
under  a  deed.  i_ 

Therefore,  to 
a  Bill  by  the 

Lord,  stating  a  title  in  remainder  by  Deed  of  AppoiDtment  under  a 
Settlement,  and  au  Admission  by  the  tenant  for  life,  without  Fine, 
having  paid  a  Fine  upon  a  former  Admission  under  his  original  title, 
and  upon  his  deatli  praying  a  discovery  and  production  of  the  Deed, 
in  aid  of  an  Action  under  the  Statute,  a  Demurrer' was  allowed. 
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hie  of  the  planuses.    Upon  the  niarriage  of  Broum  in         1806. 

1768  som^  deed  or  deeds^   or  writings^  were  executed  j^^ 

by  him,  whereby  he  covenanted  to  surrender  the  said   Kensington 

copyhold    estate,  to  the  use  of  himself  for  life,  with  v. 

remainder  to  trustees    to  preserve    contingent  remau>     Mansblu 

den :  remainder  to  his  intended  wife  for  life :  remain*- 

der  to  trustees  to  preserve  contingent  remainders:  re« 

mainder  to  the  use  of  any  one,  two,  or  more,  child  or 

children  of  the  marriage,  in  such  sharesj  and  for  such 

estates,   and  with   such    limitations  and  provisions,    as 

Brown  should  by  Deed   or  Will  appoint ;   and,  in  de-f 

&ult  of  such  appointment,  to  the  use  of  all  and  every 

Ae  child  and  children  in  tail  general;   and,  in  default- 

of  issue  of  the  marriage,  to  Broum  and  his  heirs.  .  Upon 

ike  J  1th  of  April f  1768,  Broum  made  a  surrender  of  the 

OopyhoM  premises;  and  was  again  admitted  to  t}ife  uses 

of.Uie  settlement;  and  he  did  not  on  such  re-admission 

pay  any  fine;   as  he  had  paid  his  fine  on  his  former 

admission. 

The  Bib  farther  stated,  that  in  1799  Brown  in  pur- 
suance of  the  power  of  appointment,  vested  in  him  by 
the  setdement,  and  in  contemplation  of  a  marriage  be-* 
tween  Elizabeth,  his  only  daughter,  and  presumptive 
heir,  and  Mansel  Dankin  Mansell,  did  execute  some 
deed  or  deeds,  &c.  bearing  date  on  some  days  or  day  in 
1799;.  appointing  all  the  copyhold  [premises  to  or  for 
the  benefit  of  hb  daughter,  or  her  intended  husband^ 
and  her  issue:  so  that  she  became  entitled  to. an  estate 
for  life,  ox  some  larger  estate,  expectant  on  the.de^r- 
mmation  of  the  edtate  for  life  of  WiUiam  Brown;  and. 
the  Defendants  Prcted  and  Alexander  were  named.. aa 
trustees  in  the  said  settlement. 

The  Bill  then  stated,  that  the  marriage  took  place ; 

and  William  Broum  died  in  1803 ;   and  thereupon  EU-- 

Vol.  XUL  Q  zabdh 
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1806.  kabeth  Mansell  under  the  settlement  and  deed  of  ap* 


pointmenty  became  entitled    to    the  copyhold  fireiUM 

Kbnsii^gton   ^^'  ^^^  '^^^'  ^'    ^orae   larger  estate,   accordiiig  to  Ae 

V.  custom;  and  upon  the  death  of  Broum  Mcmwettf  od 

Mansbll.      his  wife,  or  he  in  her  right,  entered;   and   therenpoa 

EUzabeih  Mansell  ought  to  have  been  admitted  tmat 
to  the  said  copyhold  estate,  and  to  have  paid  to  Ae 
Plaintiff,  as  Lord,  a  fine  according  to  the  custom  of 
the  manor:  but  Mansell  and  his  wife,  being  adviiody 
that  under  the  Act  of  Parliament,  9  Geo.  1,  the  right* 
of  Elizabeth  Mansell  to  the  said  estate  as  a  flhm  e»- 
verte  are  protected  from'  forfeiture  for  want  of  a  tenant, 
they  and  their  trustees  determined,  that  slie  should  not 
appear,  to  procure  herself  to  be  admitted ;  and  tfaqr  did 
80,  in  order  to  defeat  and  delay  the  Plaintiff  in  the  le* 
covery.  of  his  fine ;  and  at  a  Court  Bdron  upon  the  SOdt 
otJuly,  1803,  the  homage  presented,  thatJ^rotM  ikd 
neised  since  the  last  Court;  and  Mansell  and  his  wife 
had  notice  of  such  presentment ;  and  were .  required  te 
appear. to  be  admitted:  but  they  wilfully  omitted. to  ap- 
pear, and  thereupon  in  pursuance  of  the  act  (88),  upon 
the  Slst  of  October^  1803,  she  was  admitted  by  attorney. 
The  Plaintiff  assessed  the  fine  at  the  sum  of.  12,000^ 
not  exceeding  two  years  improved  value:  but,  Mansell 
and  his  wife  having  refused  or  neglected  to  pay  •  aoy 
fine,  the  ^aintiff  in  Hilary  Term  1804  brou^^t  an 
ejectment;  on  the  trial  of  which  ejectment  on  the 
29th  of  t/tnie,  1804,  Lord  EUenborough  ruled,  that  it  was 
necessary  for  the  Plaintiff  to  produce  in  evidence  the 
deed  of  appointment,  under  which  Elizabeth  MamseB 
became  entitled  to  be  tenant;  and,  such  deed  be- 
ing in  the  hands  of  the  attorney,  of  Ae  Defendants, 
Mansell  and  his  wife,  and  the  trustees,  or  some  of 
them,  who  refused  to  produce  it,  the  Plaintiff  was  un— 


(82)  Stat.  9  Geo.  I,  c.  29. 
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able  to  make  out  his  case,  that  Elizabeth  ManifeU  wat         IBOB. 

entitled  to  the  said  estate  according  to  the  terms  of  the         .  **^^*' 

said  admission ;    and,  therefore,  the   PlaintifT  was  non«  ^ 
,    .,  ^  '      ,  ,  .       *    ^       ,       .,  Kensington 

touted  for  want  6f  the  production  of  such  evidence.  v. 

Mansell. 

'  The  Bill  prayed  a  discoveryi  and  that  the  Defendants 
may  be  decreed  to  produce  the  said  deed  or  deeds,  or 
other  instrument  of  appointment,  under  which  Eliza- 
beih  Mansell  became  and  is  entitled  to  the  said  copy^ 
hold  estate ;  and  that  the  Plaintiff  may  have  the  be* 
aefit  of  a-  production  thereof  at  the  trial  of  any  action 
of  ejectment,  to  be  commenced  by  him,  according  to 
the  Act  of  Parliament  (83),  in  order  to  satisfy  himself 
Itis  fine. 

To  this  Bill  all  the  Defendants,  Mansell  and  his  wifei 
mod  the  trustees,  put  in  a  general  demurrer. 

The  Lord  Chancellor  (84). 
This  Act  of  Parliament  (85)  seems  only  to  go  to  the 
CBae  where  the  wife  comes  in  by  descent  or  surrender 
to  the  use  of  the  Will.  I  should  have  thought,  under 
this  act  it  was  better  not  to  produce  this  deed.  The 
opinion  of  the  Court  might  have  been  taken,  upon 
what  appeared,  whether  Mrs.  Mansell  was  such  a  fhne 

coterie  as  took  under  the  scope  of  this  act :  Sdly,  Whe- 

• 

ther,  the  Lord  having  admitted  her,  the  fine,  which 
iihould  have  been  paid  by  the  tenant  for  life,  became 
jpayable  by  those  in  renuunder.  Another  circum- 
stance is,  that  the  Lord  admitting  has  a  right  previ- 
itmsly  to  call  upon  the  person  claiming  to  be  admitted, 
to  state  the  uses  of  the  settlement ;  and  then  has  no 
occasion   to  look  at  this  deed.      Even    an    appointee 

would 

(83)'  Stat.  9  Geo.  I,  c.  29.        (8S)  SUt  9  Oeo.  I,  c.  29. 
(84)  Lord  EUon. 
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1806.         would  be  nothing  more  than  a  person  in  remunder  nn- 
j^j.j  der  that  settlement. 

Kbnsinoton 

V.  If  it  appears  upon  the  Court-Roll,  that  Brawn  was 

ANSELL.  admitted  under  this  settlement,  I  cannot  imagine,  how 
this  instrument  at  Nisi  Prius  was  not  eridence  fof  the 
Defendant,  instead  of  for  the  Plaintiff.  I  should  ha^ 
held,  that  there  was  not  an  appointment,  until  an 
appointment  was  provjed ;  and  that  it  was  upon  those, 
who  were  to  disappoint  the  Lord  of  his  fine,  to  produoe 
that  settlement;  .not  upon  the  Plaintiff.  The  fact,  of 
such  a  settlement,  as  in  the  bill  stated,  and  an  admission 
to  the  uses  of  that  settlement,  is  admitted. 

The  argument  is,  1st,  that  there  is  no  want  of  this 
production:  ^ly,  that  if  there  is,  it  is  entirely  the 
V  Lord's  fault. .  If.  the  entry  upon  the  Molls  h^  sknply 
'^  to  the  uses  of  such  a  settlement,"  it  was  the  fisiuH 
of  the  StewJEird  to  receive  it;  and  he  had  a  distinct 
right  to  call  for  a  specification  of  those  uses ;  and  then 
the  question  is,  whether  the  Steward's  negligence  b  a 
ground  to  come  here. 


Mr.  Richards  and  Mr.  Kenrick,  in  support  of  the 
Demurrer. 
The  want  of  this  deed  of  appointment  could  not,  as  the 
bill  represents,  be  the  cause  of  the  nonsuit.  The  De- 
fendant claims  merely  as  tenant  in  tail  under  the  settle- 
ment.  A  deed,  executed  among  these  parties,  is  nothing 
to  the  Plaintiff;  who,  as  your  Lordship  observes,  had  a 
clear  course  without  the  deed :  the  production  of  whi<^ 
would  be  nugatory  at  least. 

Mr.  RomiUy  and  Mr.  Hart^  for  the  Plaintiff. 
The  question  is,    whether  it  is   so  clear,    that   the 
Plaintiff  is  not  entitled  to  a  discovery  of  this  deed,  that 

the 


Mansbll. 
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^the  suit  shall  proceed  no  farther.    The  Demurrer  is  1806. 

not  upon  the  ground  of  any  forfeiture  or  other  injury  i*^ 

to    the    Defendant    from    the    discovery.      The    only  Kensington 
ground  is,  that  the  Plaintiff  asks    that,  which  is  un-  v. 

necessary. 

The  Bill  does  not  shew,  whether  all  the  uses  of  the 
deed  are  stated  upon  the  records  of  the  manor,  or  not. 
Suppose  the  surrender  to  contain  the  uses  of  the  deed : 
it  is  essential  for  any  person,  claiming  under  this  deed, 
to  shew,  what  appointment  had  been  made.  It  is  not 
sufficient  to  claim  either  under  an  appointment,  or  in 
default  of  appointment ;  and,  to  ascertain  that  fact,  the 
bill  was  filed.  The  Lord,  bringing  an  ejectment,  should 
shew  his  tide;  and  that  he  had  a  right  to  admit  the 
/Itme  coverte  by  attorney.  He  must  shew  all  the  requi« 
ntes  under  the  act  (86).  If  all  these  things  are  neces- 
tery  to  make  out  the  title,  the  Plaintiff  calls  for  disco-^ 
Tery  of  a  deed,  making  part  of  his  titlet 

It  would  be  strong  upon  demurrer  .to  hold,  that  this 
decision  at  law  was  so  clearly  wrong,  that  the  suit 
ought  not  to  proceed.  For  that  the  mistake  ought  to 
be  yery  clear.  The  only  ground  upon  the  record  is, 
ihat  this  is  not  necessaiy  to  make  out  the  title  at  law. 
At  least  the  Plaintiff  is  entitled  to  the  assistance  of  the 
Court  to  ascertain,  whether  he  can  recover  the  fine* 
That  is  a  question  at  law ;  for  the  decision  of  whicl\ 
the  production  of  this  deed  is  necessary.  The  limir 
tations  of  the  settlement  connect  it  with  the  appoint- 
ment* Upon  the  whole  context  the  act  must  be  con- 
sidered to  mean  the  titles,  generally,  that  devolve 
Upon    fimes    coverte.      Notwithstanding    the    limited 

terms 

(BQ)  Stat.  0  Geq.  I,  c.  20. 
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1806. 


terms  in  which  it  is  expressed^  this  case  is  within  the 

,      ,  intent. 

Lord 

XensIngton 

i;.  The  Lord  Chancellor. 

Manselu  Must  it  not  go   upon  this;    that,    the   party  taking 

under  the  deed,  if  there  is  an  admission  of  the  tenant 

for  life,    there  is  no  occasion  for  a  farther  admission? 

May  it  not  therefore  be  studiously  omitted? 


Estate  in  de- 
fault of  Ap- 
pointment 
▼ested  nntil 
Appointment. 


The  Lojrd,  ad- 
mitting a  Te- 
nant for  Life, 
may  apportion 
the  Fine ;  bat 
cannot  remit  it 
to  the  Tenant 
for  Life,  and 
charge  the 
whole  upon 
the  remain- 
ders. 


My  difficulty  is,  that  the  estate  of  the  fime  coverie 
ought  to  have  been  taken  by  this  Court  upon  the  eject- 
ment to  be  an  estate  vested  in  default  of  appointqient; 
until  it  was  shewn,  that  there  was  an  appointment  (  87  )• 
I  am  much  struck  with  this  difficulty ;  taking  it  for  the 
present  to  he  the  case  of  tk/eme  covert  within  the  Act  of 
Parliament  (88);  and  that  the  appointment  would  take 
her  case  out  of  the  act.    If  the  Lord  had  admitted  her 
either  as  heir  general,  or  according  to  any  other  estatCj 
capable  of  being  defeate<l  only  by  an  appointment  madcj 
the  Plaintiff  should  have  recovered  in  the  ejectment,  un- 
less an  appointment  was  shewn ;  for  it  cannot  be  said  to 
exist,  until  its  existence  is  proved ;  and  it  is  for  the  De- 
fendant to  prove  it.    If  it  was  shewn,  that  she  was  not 
admitted  according    to  the    act,  then  the  nonsuit  was 
right.    But  how  was  it  incumbent  upon  the  Plaintiff  to 
prove  that  appointment  ? 

When  the  tenant  £br  life  comes  on  behalf  of  him- 
self, and  all  in  remainder  and  reversion,  if  the  Lord 
does  not  take  the  fine,  he  cannot  afterwards  insist 
upon  the  fine  from  those  in  remainder.  The  Lord 
may  apportion  the  fine  among  the  different  parcels 
of  the  inheritance:  but  it  is  not  possible  to  say^  the 
tenant  for  life  shall  pay  nothing,  and  those  in  re- 
mainder 


(87)  Ante,  Smith  v.  Lord 
Camelfotd,  Vol.  II,  698.  See 


the  note,  I,  309. 
(88)  SUt.  9  Geo.  I,  e.  29. 
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■ahiilffr  aball  pay  the  whole.     The  appointee,   when  1806. 

Moe  become  nich.  is  the  same  as  if  originally  named  in  ^S 

the  first  instrument:  the  appointment  being  only  an  in-  Kbnsinoton 

itrument  enabling  him  to  succeed  under  the  first  instru*  v. 

BMuit.  Mawsblu 


^    .    The  Lord  Chancellor.  1806. 

I  have  read  the  Bill  and  Demurrer;    but  have  not      Hcc.  23c£. 
been  able  to  get  information  from  the  quarter  I    ex- 
pected as  to  what  passed  at  the  trial.     I  have,  howerer, 
received  information  sufficient  to  ascertain^  that  the  Bill 
does  not  accurately  state  the  transactions  in  the  case. 

I  ratber  think,  upon  the  whole,  what  ought  to  be  done 

II  to  amend  the  Bill;  paying  the  costs  of  the  day:  but 
my  opinion  is,,  that,  as  it  stands  at  present  upon  the  Bill, 
H  will  not  do.  There  are  many  very  material  points  in 
tbe  case. 


The  Order  was,  that  the  Demurrer  should  be  allowed: 
the  Plaintiff  to  be  at  liberty  to  amend  the  Bill. 


The  Bill  was  amended  by  introducing  at  length  the 
surrender  of  the  11th  of  April,  1768;  stating  specifi- 
cally the  uses  of  the  settlement;  that  Brown  was  ad- 
mitted accordingly,  to  hold  for  his  life,  and,  after  his  de- 
ceive, to  the  several  other  uses  in  the  surrender^dedared; 
dat  he  paid  no  fine,  because  he  had  before  been  ad- 
ipitted  tenant;  and  had  then  paid  a  fine;  and  that  at 
die  same  Court  he  surrendered  the  reversion  in  fee- 
nmple  expectant  on  the  precedent  estates  for  life  and 
in  tail,  before  mentioned,  to  such  uses  as  he  should  by 
I>eed  or  Will  appoint.  The  amended  Bill  also  set 
forth  a  subsequent  presentment,  stating  the  deed,  dated 

the 
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1806. 


Lord 
Kbnsinoton 

MaKsbll. 


the  29th  of  June^  1799;  by  which  Broum  appointed  the 
premises  to  Mrs.  Mansell,  his  daughter  and  only  sorri?-! 
ing  child^  her  heirs  and  assigns  for  ever,  subject  to  hit 
estate  for  life ;  and  stated  her  admission  accordingly  by 
attorney^  nominated  by  the  Lord  under  the  Act  of  Par- 
liament. 


1806. 
Pec.  I9th. 


.  Xo  the  amended  Bill  ^o  a  general  Pemurrer  was 
put  in. 

Mr.  Richards  and  Mr.  Kenricky  in  support  of  ^ 
Demurrer. 
The  Plaintiff  has  no  right  either  to  discovery  or  re- 
lief. •  The  Bill  is  filed  in  aid  of  an  action  under  the  Act 
of  Parliament  (89).  The  answer  is,  that  the  action  is 
SMch  as  is  not  given  by  the  Act;  and,  the  Court  will 
not  give  discovery  in  aid  of  an  action,  that  will  not 
lie.  The  Act  provides  for  two  cases  only:  when  an 
infant  or  a  fime  coverte  is  entitled  by  descentj  or 
surrender  to  the  use  of  a  Will,  to  be  admitted  tenant. 
In  those  two  cases  only  the  lustion  is  ^ven;  an4  the 
^ord  is  entitled  to  name  an  attorney  for  the  one,  or  a 
guardian  for  the .  o^her,  The  Bill  does  not  bring  the 
present  Defendant  within  this  Act;  not  alleging  either 
of  the  cases  specified  by  it;  but  resting  upon  an  appoint- 
ment by  deed,  in  t^e  life  of  the  Defendapfs  father; 
having  no  reference  to  anyWiU,  How  can  it  be  said, 
the  spirit  of  the  Act  is  more  extensive  than  the  words? 
If  the  Act  provides  for  two  cases  only,  the  Court 
must  intei^d,  that  it  meant  what  is  depressed ;  and  cius- 
pot  extend  it  upqn  any  principle.  The  Act  is  not  con- 
fined to  those  two  cases  by  an  involuntary  dmi^sion. 
There  was  no  reason,  why  tb^  other  case  should  have 
}}een  provided  for;  and  there   is  good  reason^  why  it 

,  sboffld 


(8e)  Stat.  9  Geo.  I,  c.  2p. 
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ihoidd  not.     ^he  question  may  be  tried  at  Law :    but  1906. 

this  Court  will  not  give  assistance  to  ah  action  brought ;  j^^ 

unless  satisfied,  that  an  action  will  lie.  Kensington 

Upon  the  second  admission  of  Brown  the  fine  was     Manshll. 
s:tcu8ed :  the  reason  of  omitting  to  take  it  being  stated 
^he^  that  a  fine  had  before  been  paid.    When  a  party 
slaimato  be. admitted  to  the  use  of  himself  for  life,  with 

remainders  over,  it  is  in  the  breast  of  the  Lord  to  assess 

• 

die  full  fine.  If  Brawn  had  paid  the  full  fine  upon  his 
lecond  admission,  the  persons  claiming  under  the  settle*' 
ment,  when  admitted  afterwards,  would  not  have  h^ 
\6  pay  any  fine.  There  might  be  many. reasons,  that 
sulDot  be  known,  for  considering  the  fine  as  taken  in 
ieqpect  of  those  in  remainder.  There  was  an  admission 
wpom  tihe  RaUs  f  to  the  benefit  of  which  they  were  en-* 
Ided ;  and  there  was  no  occasion  for  any  other  admis*' 
lioii.  This  point,  that  the  admission  of  the  tenant  for 
ife  is  the  admission  of  those  in  remainder,  and  upon 
he  change  of  the  tenant  by  the  death  of  the  tenant 
br  life,  involving  no  change  of  the  estate,  another  ad- 
niiision,  and  consequently  another  fine,  is  not*  required, 
WBB  not  determined  in  the  last  case,  'Doe  on  the  de- 
ndfle  of  Whitbread  v.  Jenney  (90);  but  stands  upon 
leveral  old  -authorities ;  which  were  considered  upon  that 
Mcasion,  and  in  The  Earl  of  Bath  v^  Abney  (91).  * 

.  .  Supposing 


(00)  5  East,  622.    .  v.  Graves,  I  Veni.  24Q.  Blofih^ 

ifiX)  \Bur.  206.  See  Aun-  bum  v.  Graves,    1  Mod.  102, 

cine  V.  Auncelme,  Cro.  Jam.  (20.  3  Keb.  263, 329.  Barnes 

It*     Dell  V.  Hegdan,  Moor,  v.  Corke,  3  Lev,  308.  BrowiCs 

60.       Tiping    v.    Bunning,  Case,    4  Co.  22. 6,     Church 

fmnr,  465.     Gyppin  v.  ^icit-  v.  Mundy,   aute,   Vol.   XII, 


ejff  Cro.  Eliz,  504.  Batmore'     ^2iS. 
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1806.  Supposing  this  to  be  within  the  Act  'of  Parliament, 

^J^  what  right  has  the  Plaintiff  to  call  upon  the  Defendant 

Kensington  *^  Produce  this  deed?    A  Plaintiff  has  no  right  to  call 

V.  upon  the  Defendant  to  produce  the  instruments,  which 

Manselu      he  is  to  use  in  his  defence.    The  Plaintiff  must  shew^ 

that  the  particular  instrument  is  his  evidence,  that  he 
has  an  interest  in  that  evidence,  and  that  it  is  against 
conscience  in  the  Defendant  to  withhold  that  evi4enoe ; 
which,  if  produced,  would  shew,  that  the  Defi^ndant 
has  no  interest.  What  interest  has  the  Plaintiff  in  th9 
■  Defendant's  deed?  Suppose,  this  instrument  did  nol 
appear  upon  the  Rolls  of  the  manor :  the  Plaintiff  could 
have  no  right  to  ask,  what  defence  could  be  made*  If 
this  instrument  did  not  appear  upon  the  Rolls,  Brcwik 
would  appear  to  be  tenant  for  life,  with  remainder,  fiir 
want  of  appointment,  to  the  children  of  the  marriage. 
The  Plaintiff  has  only  to  proceed  against  the  perspD, 
appearing  to'  be  a  child  of  the  marriage.  Then  consider, 
under  what  circumstances  this  deed  of  appointment  came 
upon  the  Rolls;  not  by  the  act  of  the  Defendant. 
It  appears  by  the  Bill,  that  the  Plaintiff,  the  lord  of 
the  manor  himself,  put  tliis  instrument  upon  the  Rolls, 
viz.  the  person,  •  appointed  by  him  Attorney  within  the 
Act,  placed  it  upon  the  Rolls ;  and  the  steward  admit- 
ted it.  What  Equity  arises  from  that  to  the  Plamtiff  ? 
Shall  the  Plaintiff  do  indirectly  what  he  could  not  do 
directly ;  merely  as  he  chooses,  without  the  assent  or 
knowledge  of  the  Defendants,  to  place  that  instrument 
upon  the  Rolls?  It  is  his  act,  and  he  has  no  interest 
in  the  deed  in  any  other  way  than  by  putting  it  upon 
the  Roll. 

The  Solicitor  General  and  Mr.  Hart,  in  support  of 
the  BiU. 
[  251  ]  This  is  a  Demurrer  to  a  Bill,   praying  relief,  as  well 

as  discovery.     The  serious  question  is,  whether  infants 
or  femes  cocerie,  entitled  to  copyhold  estate,  no  mat- 
ter 
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^  by  what  title,   are  within  this  Act,  or  not.     First,  1806. 

Iii9  is  a  remedial  law,  for  the  benefit  of  persons  under  J*^ 

ncapacities,  infants  and  fimes  coverte.     The  preamble  « 
8  general;  as  is  the  object  of  the  Act  stated  in  the  „. 

ide.    The  words  of  the  first  clause,  it  is  true,  are  con-     Hanselu 
iaed  to  two  cases.     But  the  evil  was  the  total  loss  of 
lie.  estate :  an  evil  as  obvious  in  every  other  case  as  in 
be  two  cases  specified. 

0 

k 

A  power  of  appointment  to  uses,  to  be  created  at 
I'  future  time,  is  within  the  scope  of  the  evil,  against 
ffbich  the  Act  was  directed.  In  substance  there  is  no  dif- 
innence,  whether  they  are  to  be .  appointed  by  deed  or 
WSL  The  Court  of  Law  did  not  consider  it  clear  by 
my  meaqs,  that  this  case  is  not  within  the  Act.  It  is 
pnte  sufficient,  that  there  can  be  a  doubt  upon  the 
|iie8tion.  The  only  way  in  which  that  can  be  tried,  is 
bjr  permitting  an  ejectment  to  be  brought,  and  by  sup- 
plying the  Plaintiff  Lord  Kensington  with  the  evidence 
ko  rapport  it. 

It  is  true,  a  party  is  entitled  only  to  a  discovery  of 
what  is  necessary  for  his  own  -  title,  and  not  as  to 
dhat  of  the  Defendant,  according  to  Lady  Shcfflesbury 
f.  Arrawsmith  (92),  and  many  other  cases.  But  it  is 
cle^r,  by  the  admission  of  the  Defendant  by  her  Attor- 
Q^Tt  that  her  title-deeds  make  out  the  title  of  the 
knd  of  the  manor.  The  Legislature  has  given  the 
brd  the  title  of  the  person  he  admits.  He  has  a 
r^ght  to  enter;  but  only,  if  he  shews,  that  the  party 
idmitted  is  entitled  to  be  admitted,  and  is  the  person, 
^  firom  whom  the  fine  is  due.  He  is  put  in  the  situation  [  *252  ] 
if  |i  tenant  ^r  autre  vie,  to  hold  the  copyhold  estate 
luring  the  life  of  the  person  admitted,  if  his  fine  is 
lot  paid.  The  Plaintiff  does  not  ask  the  production  of 
n  particular  deed,  but  for  deeds  generally.  The  o1> 
•  *  jection 

(02)  Ante,  Vol.  IV,  66. 
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Lord 
Kensington. 

Mansbll. 


jection  to  the  production  of  a  particular  deed  may' 
come  properly  upon  exceptions  to  the  answer,  but  not 
by  demurrer. 

If  it  happens,  that  ftie  same  deed  constitutes  in  part 
the  defence,  in  part  the  Plaintiff's  title,  then  there  is 
an  Equity  upon  the  subject.  If  the  Plaintiff's  title  can. 
be  shewn  to  depend  upon  the  deed  in  any  way,  that  is 
sufficient  to  give  him  an  Equity.  There  is  this  farther 
Equity.  |n '  1768  Brown  was  the  owner  of  this  copy* 
hold,  with  the  ordina|*y  right  to  be  admitted  as  next 
heir.  There  was  no  right  in  him  beyond  that ;  andi 
whatever  the  Jury  diose  to  find  as  to  the  limitations  of 
the  deed,  it  was  merely  ex  gratia  of  the  lord  to  per- 
mit that  entry  to  be  made.  He  was  entitled  to  rejedr 
any  admission  upon  that  ground.  Shall  the  tenant,  hav- 
i^g  got  those  limitatipns  entered  upon  the  Roll,  take' 
advantage  of  that  to  withhold  the  deed  ?  This  is  not 
put  lipon  the  records  by  the  act  of  the  Lord.  The 
Jury  find  it.  The  Lord  admits  it  subject  to  all  his  legal 
rights. 


The  Lord,  re* 
mitting  the 
Fine  upon  the 
Admission  of 
Tenant  for 
Life,  does  not 
discharge  the 
remainders. 
[253  ] 
Pec.  20th. 


The  Lord  Chancellor  (93),  during  the  argument 
intimated,  that^the  effect  of  remitting  *the  fine  upon  the 
admission  of  the  tenant  for  Hfe  could  not  be,  thi^t  the 
remainder-men  are  discharged. 


The  Lqrtf  Chancellor. 
I  have  looked  at  the  note  of  what  passed,  when  this 
was  before  Lord  Eldon^  and  I  wish  to  put  it  to  yon, 
whether  it  is  not  material  to  see,  how  the  law  is ;  for 
I  think  upon  the  cases,  which  I  have  seen,  that  this 
Act  of  Parliament  was  not  drawn,  as  it  is,  by  any  mis- 
take or  mbapprehension.  The  Preamble  is  very  gene- 
ra); 


(l>d)  Lord  Erskincn 
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hd ;  andi  being  a  remedial  law,  the  most  liberal  cofl-         l8Q6. 
ytmction  must  be  made.     The  use  of  that  act  is,  that,  ^T^ 

where   a  party  will   not    come  in   for  admission,  until  Kbnsingtow 
which    the    lord    can    have    no    iremedy  for   the  fine,  v. 

neither  a  forfeiture  shall  accrue,  nor  shall  the  lord  be     Mansbli.. 
left  without    remedy.      It  occurs    to    me    to    consider,    I-iheral  con- 
why,  where  a  man  has  made  an  appointment  to  Uses  *  ""®  /^°  ®   * 
t#  liimself  for  life,  with    remainders    for  life,   and   in  ^^^^ 
taili   should  it  not  equally  apply  to  the  remainder^men? 
The  reason  appears,  to  me  to  be  this;  that,  wheltevefir 
Aere  is  a  surrender,  not  to  the  use  of  the  Will,  but 
Ibe  person  comes  in,  as  Brown  did  in  the  first  instanoe, 
spdl  afterwards  makes  a  settlement,  and  desires  to  be 
adnuited  upon  the  footing  of  that  settlement,  the  efiect 
^:  that  the  lotd  would  have  been  entitled  to  assess,  not 
raly  the  fine  upon  his  tenancy  for  life,    but  also  the 
fines  upon    all    the    reminders ;    upon  this  principle ; 
that  by  the  custom  of  all  manors  there  can  be  no  fine 
taut,  upon  the   change  of  the  tenant,  by  alienation  or 
death:  but  where  the  party  makes  such  a  deed,  the  ad-    Admksioii  of 
mission  of  the  tenant  for  life  is  the  admission  t)f  all  tenant  for  life 
the  remainder-men.    If,  however,  a  special  custom  gives  to  a  copyhold 
die  fine  against  the  remainder-man,  the  lord  may  have  *^  ^"®  Adniis- 

aa  action  for  that ;    and  there  has  been  a  difference  **°°  ?   *     ^^ 

-      ,  ,  ,      X    ,  1  .         V       remamder ; 

of  opmion  among  the  Judges;  not  upon  the  pomt,  that       ,  ♦u^  i q«j 

^die  admission  of  the  tenant  for  life  is  the  admission  ^^^ 

r#  0KA.  T  ***"^ 

of  those  in  remainder;  but  upon  this,  whether  the  lord  I*  "^^^  J  assess 
may  not  make  separate  assessments.     He  may  assess  the  the  whole  FIdo. 
tenant  for  life  for  the  whole ;  refusing  to  admit,  unless  In  case  of  sc- 
he  pays  all  the  fines :   not  only  upon  the  limitation  to  Pirate  assesa- 
lilmself  for  Ufe,   but  also  for  all  those  in   remainder.  ""^°^'   *•  ^ 
The  next"  point  is,  when  the  Fine  becomes  due.     Some    ,    «.     '•   j  ^ 
>f    the  Judges   say,   not  until   the  remainder  attaches,  j^  respect  of 
[q  one  case,  Barnes  v.  Corfce  ( 94  ),  they  agreed,  that  the  the  remainder, 
idmission  of  the  tenant  for  life  was  the  admission  of  all  Q^iKre* 
m  remainder.     The  only  thing,   upon  which  they  dif- 
fered, 
(94)  3  Zer.  308. 
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ISM.         fered,  was,  whether  the  tenant,  having  taken  the  admtg- 


Lord 


sion,  which  was  not  necessary,  was  not  precluded  from 
i-  objecting  to  pay  the  fine.     There  is  another  case  in 

9,  Veniris (95)  upon  the  same  subject;    another  in  Oo. 

Mansbll.     EUm.  ( 96 ),  and  many  more. 


[•256] 


The  difficulty  I  feel  is,  whether   this  can  be  consi- 
dered a  case  within  the  Act.      I  think,  it  is  not  witbb 
the  Act.    In  the  construction  of  the  Act,  I  shall  abide 
by  the  words,  and  not  speculate  upon  what  the  Legis- 
lature might  mean,  which  is  not  expressed.     I  thidc, 
the  lord  would  have  a  right  to  expunge  this   admis- 
sion altogether.     Suppose,  the  lord  expunged  this  ad- 
mission ;  as  he  had  a  right  to  do ;  he  could  not  bring  an 
action  for  his  fine  until  admission.     If  the  admission 
of  the  tenant  for  life  was   an  admission  of  all  in   re- 
mainder, the  lord  would    have  a   right    to   it  widioat 
coming  to  the  Comrt.     It  is  contended  by  Mrs.  Mansett, 
that  she  was   admitted  by  virtue  of  the  admission  ci 
Brown,    If  so,  the  Plaintiff  may  bring  his  Action.    If 
•  she  denies  the  admission,  then  he  may  bring  an  Eject- 
ment for  the  forfeiture. 


Allow  the  Demurrer. 


(Od)  Baimore    v.   Oraves,  (96)   Gyppin  v.  Bmamaf, 

1  Veni.  260.     Blaekhum  v.  Cro.  EUz.  604.     Tipimg  v. 

Graves,    I  Mod.    102,    120.  Btitming,  Moor,  465. 
3  Ktb.  263,  329. 
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RoLLS» 

COLLETT  V.  HOOPER.  180C. 

Dec.  23d. 
nPHE  Bill  prayed  the  specific  performance  of  an  agree-    Power  onder 

ment,   dated  the   16th  o{  November,   1805,  for  a  an  Act  of  Par- 

lease,    to  be  granted   by  the   Plaintiff  to  the  Defen-  liament  to  let- 

dant,  of  premises  in  SL  George's  Fields,  to  hold  for  the  •««»  his  execu- 

term  of  75  years  from  the  25th  of  December  ensiling.    ^"*  aannnw- 

An  objection  to  the  title  was  taken  under  the  follow-  ..        [ 

.  signs,  to  grant 

ing  curcumstances :  b^iMin^  ,^^^ 

does  not  ex- 
By  Indenture,  dated  the  39th  of  September,  1770,  the  tend  to  the 

premises  in  question  were  demised  by  the  Archbishop  of  Tenant  in  a 

Canterbury  to  Daniel  Ponton,  his  executors,  administra-  '''©'^©^•d  lease, 

tors,  and  assigns,  for  the  term  of  21  years.  according  to 

the  usual 

course  of 
By  an  Act  of  Parliament  ( 97 ),  to  enable  the  Arch-  church  leases. 

bishop  of  Canterbury  and  Daniel  Ponton  to  grant  build- 
ing leases,  pursuant  to  an  agreement,  recitmg  the  Idase 
to  Ponton,  and  that  it  was  agreed,  that  it  should  be  lawful 
for  Ponton,  his  executors,  administrators,  and  assigns,  to 
apply  for  and  obtain  an  Act  of  Parliament  to  empower 
the  Archbishop  and  his  successors  and  Ponton,  his  exe- 
cutors, administrators,  and  assigns,  jointly  to  demise  or 
lease  all  or  any  part  of  the   said   demised  premises  to 
any  person  or  persons  for.  any  term  or  number  of  years, 
not  exceeding  the  term  of  99  years,  in  possession,  and 
not  in  reversion,  for   the    purpose  of  building,    upon 
^the  usual  terms  of  building  leases:  viz.  no  fine:   the       [  *256  ] 
best  improved  rent,  &c. :   one  moiety  of  the  rent  pay- 
able to  the  Archbishop  and  his  successor;    the  other 
to  Daniel  Ponton,    his    executors,    administrators,    and 


assigns ; 


(97)  Stat.  17  Geo.  III. 
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[  ♦^CT  ] 


assigns ;  and  that  in  case  Daniel  Ponton  shall  apply  to 
Parliament  for  powers  to  enable  the  Archbishop  and 
his  successors  and  Ponton,  his  executors^  admlnistratorSf 
and  assigns^  to  carry  the  said  agreement  into  execu- 
tion,  the  Archbishop,  &c.  will  consent  to  such  Act  of 
Parliament,  &c.  and  that  the  Archbishop  and  his  suc- 
cessors shall  and  will  on  all  and  every  future  renewal 
or  renewals  of  any  lease  or  leases  granted,  or  to  be 
hereafter  granted,  of  the  said  premises  to  the  said  Da- 
niel  Ponton,  his  executors,  administrators,  and  assigns; 
set  their  fine,  and  reserve  the  same  rent^  as  though 
the  said  agreement  had  not  been  made ;  and  farth^  re- 
citing, that  it  was  agreed,  that,  if  any  improvement  of 
any  part  of  the  premises,  which  shall  be  so  demise.d>  as 
aforesaid,  shall  at  any  time  or  times  hereafter  be  made, 
the  Archbishop  and  his  successors  shall  not  at  any  time 
or  times  hereaft;er  be  barred  from  setting,  &c.  upon  any 
future  renewal  or  renewals  of  any  lease  or  leases,  which 
hath  or  have  been,  or  at  any  time  or  times  hereafter 
shall  or  may  be  granted  of  the  said  premises,  a  greater 
fine  or  greater  fines,  than  have  been  heretofore  set, 
in  respect  of  such  improvement;  whether  it  shaU  arise 
on  account  of  any  lease  or  leases,  which  shall  or  may 
hereafter  be  made  of  any  part  of  the  premises,  not  de- 
mised in  pursuance  of  the  agreement,  or  through  the 
act  of  Daniel  Ponton,  his  executors,  administrators,  or 
assigns,  or  otherwise ;  and  that  Ponton  agreed  to  pro^ 
cure  persons  to  enter  into  agreements  for  taking  the 
premises  upon  building  leases,  &c. ;  it  was  enacted, 
that  fi'om  and  aftier  the  1st  of  May,  1777,  the  said 
agreement  should  be  confirmed ;  and  that  it  should^  be 
lawful  for  the  Archbishop  and  his  successors  and  Z^n* 
*  niel  Ponton,  his  executors,  administrators,  and  assigns, 
jointly  firom  time  to  time  by  indentures,  duly  executed 
under  the  hand  and  seal,  or  hands  and  seals,  of  the 
Archbishop  and  his  successors,  and  also  under  the 
band  and  seal,    or  hands  and  seals,   of  Daniel  Ponton, 
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'hh  executors,  administratorsj  and  assigns^  to  make 
ally  demise  or  lease,  demises  or  leases,,  of  all  or. any 
ipttrt  or  parts  of  the  said  several  lands  and  premises, 
,j|i  the.  said  hereinbefore  recited  indentures  of  lease, 
particularly  mentioned  and  described,  and  thereby  de- 
'inised  to  Daniel  Ponton,  to  any  person  or  persons  ibr 
'any  term  or  number  of  years,  not  exceeding  ninety- 
nine  years,  &c. 
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Daniel  Ponton   died  intestate ;  before  any  lease  was 
granted  according  to  the  power  in  the  Act. 
•  .  ■  . 

By  articles  of  agreement,  dated  the  7th  of  September ^ 
1784,  the  Archbishop  of  Canterbury  and  Tliomas  Pon-^ 
km,  as  administrator  of  Daniel  Ponton,  agreed  to  grant 
a  building  lease  to  Crispus  Claggett  for  ninety-eight  years, 
aiScording  to .  the  terms  provided  by  the  Act  of  ParUa- 
neht* 


By 'indentures,  dated  the  S9th  of  September,  1784,  the 
Aichbishop  of  Canterbury  demised  the  premises  to  7%o* 
mas  Ponton,  his  executors,  administrators,  and  assigns, 
far  twenty-one  years.  In  1785  the  premises  were  as- 
signed to.  William  Adams;  who  by  indentures,  dated  the 
Sdk  of  April,  1786,  assigned  to  Thomas  Griffith  and 
James  Hedger. 

■      •   • 

By  indenture,  dated  the  20th  of  Afay,  1788,  the  Arch- 
bishop of  Canterbury,  and  Griffith  and  Hedger,  under 
the  .power  of  the  Act  of  ParUament  demised  to  Clag- 
feii,  his  executors,  administrators,  and  assigns,  for  a 
*  term  of  ninety-eight  years ;  and  by  mesne  conveyances 
Claggetf9  interest  became  on  or  before  the  16th  o{  No^ 
member,  1805,  vested  in  the  Plaintiff  for  the  remainder 
»f  the  term  of  ninety-eight  years. 


[•mi 


Vol.  Xni. 


R 
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Hie  answer  insisted,  the  lease  of  the  ^th  of  Sepiem- 
ber,  1770,  having  been  surrendered  by  Thanuu  Pamkm 
on  the  occasion  of  granting  to  him  the  lease  of  the  SMi 
otSeptembeTf  1784^  and  not  being  therefore  a  subdsting 
lease  at  the  time  of  the  assignment  by  I%omas  PcmUm  Id 
Adanu,  and  consequently  not  a  subfisting  lease  at  tibe 
time  of  granting  the  lease  of  the  20th  of  May y  1788%  t> 
Claggeit,  that  Griffith  and  Hedger  had  not  any  .power 
under  the  Act  to  grant  the  lease  to  ClaggeU;  which  is 
consequently  void.  The  answer  stated,  that  there  was 
no  surrender  of  the  lease  of  1770  by  writing  or  odio^ 
wise  than  by  delivering  up  of  the  indenture,  and  accept- 
ing the  lease  of  1784. 


Upon  inspection  of  the  Records  at  Lambeth  the  iufdt 
appeared,  though  it  was  not  noticed  in  the  pleadingi^ 
tiiat  the  lease  of  the  S9th  of  September^  177&waa  dcdfr- 
vered  up  on  the  29th  of  September ^  1777 ;  when  a  mm 
lease  for  twenty-one  years  was  granted  by  the  Archbishop 
6f  Canterbury  to  noma^  Ponton^  the  only  son  and  ad- 
ministrator ot  Daniel  Ponton*  The  condderation  lecifeod 
in  that  lease,  was  the  surrender  of  the  lease  of  1770L 
The  lease  of  1770  remains  in  the  Record  Room  on- 
toncelled ;  and  there  is  no  written  memorandum  respcrt* 
ing  any  surrender.  Leases  for  near  300  years  were  found, 
renewed  at  different  times,  before  the  expiration;  but 
from  the  year  1749  the  renewals  were  regularly  every 
seven  years. 


(««»] 


Mr.  Richards  and  Mr.  Kenrick,  tor  the  Plaintiff,  re* 
lied  upon  the  obvious  intention  of  the  Act  of  Parliament ; 
^  speaking  expressly  of  renewak  at  any  time  or  times,  Ac. 
meaning,  not  to  make  the  power  personal  to  Daniel  Ponr 
hn,  but  to  comprehend  under  the  term,  "  assign's'*  any 
person  claiming  through  or  under  him.  They  obwrved, 
that  the  renewed  lease  may  be  considered  for  this  pur- 
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as  the  original  lease;  which  was  not  extinguished 
td  all  intents  (98). 

Mr.  Alexcmder  and  Mr.  Johnson,  for  the  Defendant, 
supported  the  objection^  that  the  surrender  of  the  lease 
rf  1770  prevented  die  exercise  of  the  power,  upon  the 
express  terms  of  the  Act;  admitting  the  object;  but 
intending,  that  the  term  ^  assign"  could  not  admit  so 
large  a  construction ;  this  case  not  haying  been  attended 
Uft  the  words  ^'  at  any  time  or  times/'  referring  to  dif- 
ferent leases  of  several  premises ;  which  might  not  all  be 
at  once. 


IBOO. 


COLLETT 

V, 

Uoopfift. 


TTte  Master  of  the  IIolls. 
,    I  should  have  been  very  glad  to  have  found,  that  I 
could  have  formed  such  an  opinion  upon  this  case  as 
might  have  saved  the  expence  of   an    application    to 
parliament.     But  I  am  obliged  to  hold,  that  the  lease 
of  1788  was  not  warranted  by  the  Act  of  Parliament ; 
and  was  therefore  void.    The  Act  clearly  required,  that 
the  lessee  under  the  existing  lease  should  concur  with 
the  Archbishop  in  any  lease  to  be  made  under  the  Act. 
Neither  the  lessee,  nor  any  assignee  under  him,  has  con- 
curred in  the    building  lease   of  1788;    for  the  lease, 
that  existed,  had  been  surrendered  upon  the  acceptance 
of  a  new  and  valid  lease ;   that  of  1777 ;  and  that  was 
again  silrrendered  by  the  acceptance  of  a  new  lease  in 
^  1784.     I  own,  I  think,  I  should  be,  not  construing,  but 
supplying  an  omission  in  the  act,  if  merely  upon  my  know- 
ledge of  the  usage  to  renew  church  leases  I  should  hold, 
that  Parliament  hitd  in  this  case  said,  the  power  given, 
and  nominally  given  in  words,  only  to  the  lessee  in  the 
then  existing  lease,  should  attach  upon  the  renewed  lease 
to  the  end  of  time.     I  do  not  know,  that  it  was  intended; 

but 


Dec.  23i. 


[  ♦3G0  ] 


(98)  Co.  Lit.  338.  b.    Hughes  v.  Eobotham,  Cro.  Eliz.  302. 
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1806.         but  I  am  sure  Parliament  has  not  said  it  by  ezprttt 

^^^''^  words,  or  any  thing  approaching  to  legal  implicatioh.     In 

1,^  point  of  legal  operation  (we  are  now  upon  a  legal  title) 

HoopBR.      each  renewed  lease  is  as  much  a  new  lease  as  the  origi- 

Benewed  lease  nal  one.    I  agree  with  Mr.  Kenrick,  that  a  renewed  lease 

may  be  con-      ^j^^y  y^^  considered  as  the  original  lease,  in  endurance, 

.  .    .  ^     ^    to  some  intents :  that  is,  for  the  protection  of  legal  inte- 

endnri      in    *  ^^^9  carved  out  of  it;    which,  once  well  created,  Ae 

tome  Intents     ^^  ^^^^  ^^^  permit  to  be  destroyed.     But  no  intereati 

t.  e.  for  the      ^egal    or  equitable,  was  created,  when  this   lease  was 

protection  of    taken. '  There  is  nothing  therefore  to  prevent  the  legal 

legal  interests,  effect  of  taking  a  new  lease ;  which  is  a  surrender  of  the 

carved  oat  of   old  one ;    extinguishing  consequently  all  the  power  of 

Daniel  Ponton  under  the  Act  to  grant  building  leases; 
and  there  is  nothing  therefore  to  give  that  power  to  the 
person  not  coming  in  by  assignment  from  him,  but  de- 
riving from  him  the  tenant-right  to  claim  a  renewaL  I 
am  therefore  reluctantly  of  opinion,  that  there  is  no.  tide 
in  the  Plaintiff  to  make  this  lease;  and  therefore  the  Bill 
must  be  dismissed;  but  it  is  not  a  case  for  a  dismissal 
with  costs. 

No  notice  was  taken  of  the  renewal  in  1777 ;  but  I 
see  by  the  book  of  leases,  that  was  left  with  me,  that 
there  was  a  renewal  in  1777. 
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ROWE  V.  .  ^®^- 

Dee.  24M. 
A    MOTION  was  made  for  an  Order,  that  several  wit-    Examinatioa 
nesses  should  be  examined  de  bene  esse;  one,  upon  ^  ^^*  **•*» 
the  usual  affidavit,  that  he  was  above  the  age  of  seventy;  '''"®'^® ^"^     * " 

as  to  each  of  the  others,  who  were  to  be  examined  to  dis-  ^,  t  mt^ 

'  the  age  of  70, 

tinct  facts,  upon  the  affidavit  of  the  agent,    that  he  ^^  jg  ^ii^  ^Qiy 
WIS  informed  by  the  witness,  that  he  could  prove  the  Witness,  to  a 

• 

particular  fact ;  and  believes,  he  is  the  only  person  who  particular  fact. 

ean  prove  it.  Refused  upon, 

Affidavit  of  the 

The  Lord  Chancellor  said,  this  would  not  do :  such  Agent  to  his 

an  affidavit  would  introduce  this  examination  in  every  >D">""*^®** 

^  from  the  Wit- 


ness, that  be 

can  prove  the 
Mr.  W.  Agar,  m  support  of  the  motion,  refenfed  to  ^^^^   ^^^  5^ 

Skirley  v.  Earl  Ferrers  (99),  and  Pearson  v.  Ward  (100\  Hef,  that  no 

as  to  the  general  rule ;  and  urged  the  consequence  of  the  other  person 

loss  of  a  witness  in  a  case  of  pedigree,  can  prove  it^ 

2'he  Lord  Chancellor. 
.  J  admit  that ;  and  do  not  wish  to  discourage  this  ap- 
plication in  a  proper  case ;  being  convinced,  that  it  is 
irery  useful  and  necessary*  But  it  cannot  be  granted 
ppon  such  an  affidavit  as  this ;  by  the  agent,  that  he 
is  informed  by  the  witness,  that  he  can  prove  the  partis 
cnlar  fact,  and  to  the  belief  of  the  agent,  not  shewing 
tbe  ground  of  his  belief,  that  no  other  person  can  prove 
!$•  The  rule  requires  you  to  shew,  that  the  particular 
person  knows  tbe  fi^ct,  and  is  the  oiily  person,  who 
luiows  it. 

Take 

(99)  3  P.  Will.  77.  (100)  2  Dick.  64tt. 


1800. 

KOWE 
V. 
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Take  the  Order  therefore  only  as  to  the  witness,  who 
is  of  the  age  of  seventy ;  which  is  of  course. 


1806. 
Dec.  2ith, 
The  Examina- 
tion of  an  Ex- 
ecatbr  under 
the  usual  De- 
cree for  an 
Account 
ought  to  con- 
tain an  Inter- 
rogatorji  whc" 
ther  he  is  in- 
debted to  the 
Testator:  the 
debt  from  him- 
self being  as- 
sets.   Liberty 
was  therefore 
given  upon  the 
suggestion  of 
Co-Defen- 
dants. 
Legatees, 
without  Affi- 
davit, to  ex- 
hibit an  Inter- 
rogatory for 
that  purpose : 
not  to  go  into 
an  Account ; 
which  must  be 
tiie  subject  of 
a  distinct  Bill. 


SIMMONS  V.  GUTTERIDGE. 

^T^HE  usual  Decree  having  been  made,  under  a  UK 
by  legatees  for  an  account  of  the  personal  estaltt 
against  the  executors,  a  motion  was  made  on  behalf  rf 
the  Defendants,  entitled  as  legatees,  and  also  claiming 
the  residue,  as  next  of  kin,  for  liberty  to  exhibit  an  in- 
terrogatory beforie  the  Master  for  the  examination  of  one 
of  the  executors,  whether  he  was  indebted  to  the  testa- 
tor. The  usual  examination  having  taken  place  a  year 
ago,  Ihe  Master  refused  to  receive  the  interrogatory. 
The  Motion  was  made  upon  suggestion  merely,  widiout 
affidavit. 

Mr.  W.  Agar,  for  the  Defendant,  the  executori  re- 
sisted the  Motion;  insisting,  that  a  Defendant  cannot 
exhibit  interrogatories  for  the  examination  of  a  Co^De- 
fendant.  Such  an  appUcatiou  was  repeatedly  refused  by 
Lord  Eldon  in  the  case  oi  Allen  v.  Miller:  an  account 
decreed  against  two  executors ;  one  of  whom  wished  Id 
shew,  that  the  other  had  received  the  whole.  At  least 
such  an  application  ought  to  be  made  upon  evidence, 
Here  is  no  affidavit.  The  inconvenience  would  be  eno^ 
mous ;  if  each  of  the  legatees,  whatever  may  be  their 
number,  can  exhibit  interrogatories. 


Mr.  Bell,  in  support  of  the  Motion. 


Evidence 
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Evidence  is  not  necessary  for  this  purpose*    Any  lega-         1806. 

#:Qiay  file  a  bill  against  the  executor  for  an  account;      Simmons 

mI  if  the  real  estate  is  charged;  as  well  as  tl\p  per-  v. 

ufflf  all   the  other    legatees  are  parties.    Every  le-  G^ttbrido^ 

Itee  therefore  may  exhibit  interrogatories  before  the 

[asteir  for  this  purpose.    In  the  case  of  Allen  v.  Miller, 

rt)  executors  having  been  charged  upon  their  examina- 

m  by  the  Master,  the  application  was  made  by  one 

f  the  examination  of  the  other;    with  the  view  to 

mWf  that  he  alone  ought  to  be  charged.    The  object 

is».ix>t  to  charge  him  in  the  cause,  but  to  introduce 

:q«08tion,  entirely  new;  whether  pne   should  not  be 

•diarged.    In  the  case  otSadUer  v«  Sir  Stephen  Lmhr 

gion  ( 1 )  the  bill  prayed  an  account  against  an  exe- 

Mr)  which  was  decreed.    A  motion  was  made,  that 

0  Iflister  should  be  directed  to  inquire  into  the  ac- 
mit.  between  the  Defendant  and  the  testator ;  which 
•r  Master  refused  to  do.  Lord  Ahanky  said,  they 
ijj^  to  come  with  a  clear  case  for  thi^t  purpose ;  that 
mndfaeie  the  Court  was  not  to  go  so  far  as  to  unravel 
m  account ;  and,  as  there  was  no  evidence,  but  mere 
button,  it  stood  over.  The  object  of  this  applica- 
Mi  10  merely  to  ask  the  question,  whether  this  Defen- 
Bit  was  indebted  to  the  testator,  or  not ;.  and  then  the 
[ftrter  will  judge,  whether  it  is  proper  to  go  farther, 

1  such  a  case  as  this  all  persons  are  actors,  3uppose, 
fcer  a  suit  instituted  by  one  legatee,  it  came  to  the  know- 
ige  cf  another,  that  the  executor  was  indebted  to  the 
ptotor  upon  a  bond ;  might  not  the  question  be  put, 
tiethtf  such  a  bond  was  not  found  among  the  personal 
tote. 

.'    The  Lord  CBKHCis,hhov^. 

Tl^e  question  is  only^  wheiher  the  Defendants,  hav- 
g  the  fixed,    ascertained,   character  of  legatee,  can, 

as 

(1)  (3itod  from  a  Manuscript  of  Mr.  Owen^ 


204 


CASES  IN  CHANCERY. 


1806. 


SlMMO>IS 


V, 


GUTTBRIDGE. 


A  debt,  dae 
hj  the  Exe- 
cutor,  U  as- 
sets; for  the 
saipe  reason 
^at  he  majy 
|f  a  creditor, 
retain;  that 
he  cannot 
^ae  hinuelf. 


as  of  course  in  every  case,  exhibit  such  an  interroga- 
tory, merely  asking  the  plain  question,  whether  the  other 
Defendant  was  indebted  to  the  testator ;  not  embarrass- 
ing the  cause  with  a  long  and  complicated  account;  in 
which  case  they  would  be  required  to  file  a  bill.     If  this 
is  not  of  course  in  every  case,  there  is  no  ground  for  any 
special  Order :  this  application  hieing  made,  as  was  that 
in  Sadlier  v.  Sir  Stephen  Lushington,  without  any  special 
ground.     A  debt,  due  by  an  executor  to  the  estate  c^  the 
testator,  is  assets  (2),  for  the  same  plain  reason,  upon 
which  an  executor,  who  is  a  creditor,  may  retain ;  that  he 
cannot  sue  himself.    The  consequence  seems  necessary, 
that  in  every  case'  under  the  usual  Decree  against  an 
executor  an  interrogatory  should  be  pointed  to  the  in- 
quiry, whether  he  has  assets  in  his  hands,  arising  firom 
a  debt  due  by  himself.    If  the  answer  to  that  interro^ 
gatory  is,  that  there  is  a  long  accoimt,  and  he  cannot 
say,  the  balance  is  against  him,  the  Master  must  take 
that  answer;    and  a  bill  must  be  filed.     If  I  consi- 
dered this  as  a   special  application,  I  could  not '  grant 
it  without  an  affidavit:  but  considering,  that  these  ques- 
tions should  be  put,   as  part  of  the  standing  interro- 
gatories in  such  cases,  for  the  purpose  of  ascertaining 
the  assets  in  the  hands  of  {he  executor,   I  think, '  this 
question  may  be  asked;  and  therefore  the  interrogatory 
should  be  received. 


That  reduces  it  to  the  point,  whether  a  legatee 
has  a  right  to  exhibit  the  interrrogatory.  A  legatee, 
having  .  an  interest  under  the  Decree  in  making  the 
estate  productive,  may  suggest,  that  the  interrogatories 
are  defective,  with  the  view  to  introduce  that  interro- 
gatory, which  ought  to  be  in  every  Decree,  for  an  ac- 

count 


(2)  See  Beiry  v.  Usher,  ante,  Vol.  XI,  97,  and  the  note, 
nage  90. 
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count  against  an  executor.     The  answer  to  the  objec-  1B06. 

turn  of  mconvenience  from  the  possible  number  of  lega-      SiJUt^N 

tees  is,  that  each  might  file  a  Bill.    The  principle  is  not,  9. 

that  any  person  may  come  at  any  distance  of  time,  com-  Guttbridcb. 

plaming  of  the  interrogatories,  and  exhibit  farther  inter- 

zoglKories ; .  the  answer  to  which  application  would  be, 

tbat  he  did  not  come  at  the  proper  time ;  but  it  proceeds 

upon  this :    that  this  is  the  interrogatory,  not  of  the 

party,  but  of  the  Master :  an  interrogatory,  which  the 

llaster  ought  to  put  in  every  case  of  a  Decree  against  an 

exj&cutor :  whether  he  is  charged  with  being  a  debtor,  as 

m  JS^adUer  v.  Sir  Stephen  Lushingtan,  and  is  a  debtor  to 

ike  estate,  or  not ;  as,  if  he  is,  that  debt  is  assets.    The 

object  of  the  application  therefore  is  only  to  make  the 

Court  advert  to  the  circumstance,  that  the  interrogatories 

are  defective. 

*  This  Order  therefore  must  be  made,  for  the  purpose 
of  examining  the  Defendant  as  to  tbe  debt  merely ;  not 
to  enter  into  an  accoimt :  but  the  parties  making  the  ap- 
pUeation  must  pay  the  costs ;  as  they  might  have  applied 
socxDer^ 


^^^■^ 


. .  The  Order  pronounced  was  for  liberty  to  exhi|»it 
an  interrogatory,  whether  the  Defendant,  the  executor, 
■raa  indebted  to  the  testator  upon  any  and  what  account ; 
Aie  interrogatory  to  be  settled  by  the  Master* 
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1806. 
Dec.  24fA. 
Order  upon  a 
married  wo- 
man to  put  in 
an  Answer  to 
a  Bill  by  her 
husband. 


AINSLIE  1?.  MEDLICOTT- 

A  N  Answer  not  having  been  put  in  on  behalf  of  a 
married  woman  to  a  Bill  by  her  husband  a  Mo- 
tion was  made  for  an  Order,  that  she  shall  put  in  an 
answer. 

Mr.  BeUf  in  support  of  the  Motiouj  said,  it  was 
thought  proper  to  take  this  course ;  instead  of  issuing  an 
Attachment  in  the  first  instance;  though  there  are  autho- 
rities, shewing  that  to  be  regular. 

> 

The  Motion  was  not  opposed  {  and  the  Order  was 
made  accordingly  ( 3 ). 

(3)  Sir  Robert  Brooks  v.  Ex  parte  Strangewayt,  3  AtL 
Lady  Brooks,    Pre.   Ch.  24.     47B.     MUf.95. 


1806.  MIDDLETON  v.  DODSWELL. 

l>ec.24M. 
Receiver  ap-      A  MOTION  was  made,  before  answer,  for  aRecdrer; 
pointed  before  upon  affidavit,  by  the  son  of  the  testator,  one  of 

Answer  upon   ^^^  residuary  legatees ;   stating,  that  one  of  three  cxe- 
Affidavit  of       cutors  and  devisees  in  trust  had  let  part  of  the  trmi 

jt  f  .    premises  to  the  Barrack  Board  at  Hull,  in  his  own  name 

and  danger  to 
the  nropertv  in  ^"'yj    reserving  a  rent  of  480/.  to  himself  alone ;   that 

the  hands  of  large  sums  had  been  received  by  him,  and  were  not  bid 

an  Execator :    out    upon    the    trusts  of  the  Will,  viz,   in  Real  Secu^ 

rities,  or  the  Public  Funds ;  that  a  bond  had  been  takecm 

in  the  names  of  two    of  the    executors    only  for    th^' 

produce  of  the  sale  of  some  shares  in  ships ;  and^  thA^^ 

th 


the  co-exe- 
cntors  con- 
senting to  the 
Order. 


A  strong  case 

necessary  against  an  Executor. 
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tte  property  in  his  hands  is  in  danger  of  being  lost  or 
misapplied. 

Mr.  Leach y  in  support  of  the  Motion. — Mr.  Wing" 
fieUf  for  the  two  other  Executors^  consented  to  the 
Motion. 


1806. 

M1D0LBTON 
DODSWBLL. 


-Mr.  Healdy   for  the  Executor,  who  resisted  the  Mo- 
tkm. 

In  the  instance  of  an  administrator,  the  Court  does 
vpon  a  yery  slight  case  appoint  a  Receiver.    But  an 
executor  is  a  person  fixed  upon  by  the  testator.    In 
/Moi  V.  HaUf  a  very  strong  case  of  misapplication  by 
aif  execut<Mr,    Lord  Eldon   refused  a  Receiver;    unless 
Ikey  could  state  some  fact,  shewing,  that  the  executor 
ma  utterly  insolvent.     The  mere  omission  by  an  exe- 
0lttor  to  lay  out  the  property  for  a  year  or  two  is  not  a 
ground  for  appointing  a  Receiver.    No.  fact  is  stated, 
•bewiiig)    that  the  property  is  in  danger.      In  a   late 
CMO  at  the  Rolh  an  executor   had    expended    above 
AK)OA  upon  the  funeral;  and  the  other  executors  de- 
dined  to    interfere:   the  Master  of  the  Rolls  refused 
a  Receiver.     In  another  late  case,    upon  strong  facts 
of  misapplication  and  misconduct   by  an    executor    in 
the  mode  of  sale,  Lord  Eldon  would  not  grant  such 
an  iipplication ;  requiring  a  positive  affidavit  of  insol- 
vency. 

Mr.  Leach,  in  Reply,  having  observed,  that  there  was 
no  distinction  between  the  affidavit,  stating,  that  the 
fond  in  the  hands  of  this  executor  is  in  danger  of  being 
lost,  and  an  affidavit  of  insolvency,  that  the  cases  re- 
£Brred  to  must  have  some  farther  ground,  and  in  the  case 
at  the  Rolls  there  was  evidence  of  a  direction  by  the 
testator  to  the  executor  to  bury  him  in  the  same  man- 
i  f  net 
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3800. 

^^/^ 

M1DDI4ETON 

SOOSWBLU 


tier  as  his  daughter  had  been  buried,  was  stopped  by 

the  Court. 

77ie  Lord  Chancellor. 
I  shall  grant  this  Motion.  In  the  case  of  Djfifi  t.  . 
Morgan,  in  which  I  this  morning  refused  a  .  similar 
application,  I  stated  my  view  of  this  subject ;  that  it 
is  for  the  testator,  not  the  Court,  to  say,  in  whom  the 
trust  for  administration  of  the  effects  shall  be  reposedf 
and,  though  a  suit  may  be  instituted  by  a  i>arty,  havinig 
an  interest  in  the  effects,  it  does  not  follow,  that  the 
trust,  created  by  the  testator,  is  to  be  set  aside.  But 
this  Court  does  exercise  a  concurrent  jurisdiction  wiA 
the  Spiritual  Court;  upon  the  principle,  that  executom 
and  administrators .  are  trustees ;  and  in  that  character 
come  under  the  controul  of  this  Court,  by  its  ordimay 
jurisdiction.  The  administration  is  therefore  not  upon 
slight  grounds  to  be  taken  from  ^n  executor.  In,  the 
case  I  have  mentioned  the  testator  directed  his  executor 
to  pay  over  the  rents  and  profits  of  his  estate  to  his 
wife  for  Ufe,  and  after  her  death  to  his  children.  Part 
of  the  estate  consisted  of  leasehold  houses ;  one  of  which 
the  executor  had  let  to  a  painter  (the  same  trade/ 
which  the  testator  had  carried  on)  for  14  years;  stating, 
by  his  answer,  that  he  intended  to  let  the  other  pre- 
mises. Why  should  he  not  ?  He  was  trusted  by  the 
testator :  and  was  the  hapd  to  receive,  and  make  the 
payments,  for  the  benefit  of  the  widow  and  children; 
and  the  providence  of  management  was  confided  to 
his  care, 


[♦969] 


But  if  a  manifest  abuse  of  the  trust,  by  wastin^^ 
the  property,  appears,  which  does  appear  in  this 
stance,  not  from  a  single  act,,  but  an  habitual  and 
*  spective  course  of  deahng,  bringing  the  properly  intop^ 
danger,  c^  it  be  said,  that  this  Court  is  not  to  treat  an^ 
^x^cutor  as  every  other  trustee ;  and  an  executor  may^ 

say^i^ 
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ay,  that,  unless  he  is  proved  to  be  insolvent,  the  Court 
I  to  overlook  the  misapplication,  and  refuse  a  Receiver? 
To  the  proposition,  thus  nakedly  stated,  the  answer  is 
>bvidus.  Lord  Eldori^  decision  must  have  been  the 
iine,  that  I  shall  make;  that,  to  induce  the  Court  to  in- 
Brfere,  especially  before  Answer,  a  strong,  special,  ground 
nult  be  made.  It  is  true,'  the  time  is  not  come,  at  which 
€18  bound  to  put  in  an  answer:  but  he  appears  by 
Counsel;  and  comments  upon  the  affidavit;  though  he 
lakes  no  affidavit  himself.  Yet,  if  it  rested  there;  I 
hould  not  grant  the  Motion.  I  ground  the  Order  upon 
Ids;  that  there  is,  what  maybe  considered,  though 
tfiiaps  not  the  strongest  way  of  expressing  it,  an  affi* 
aefit,  that  the  property  is  in  danger  from  insol- 
BBcy,  existing  or  suspected ;  by  which  only  it  can  be  iit 
■nger.  Another  ground  is,  that  the  testator  did  not 
nat  this  executor  alone,  but  in  conjunction  with  two 
dwr  persons ;  who  are  also  executors  and  devisees 
1  trust.  Their  consent  gives  great  strength  to  the 
pfdleation.  Agreeing  therefore,  that  the  Administra^ 
ton'  18  not  to  be  taken  from  an  e:|ecutor  upon  slight 
raimds,  I  must  in  this  case  make '  the  Order  for  a 
leceiver(4). 


1806. 


MiDDLBTON 
DODSWBLU 


(4)  See  the  note,  ante.  Vol.  VI,  739,  JervU  v.White. 
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.  "^'  ^  VERNON,  Ex  parte. 

Jam,  13M.  '  ^ 

Tboiigh  an  rpHE  prayer  of  this  Petition  was,  that  an  aangnee 
J™^'  ™*^  under  a  Commission  of  Bankruptcy  may  be   le- 

Dart  f  P  -  ^^^^  >  ^^^  ^^^^  ^^  ™^y  ^  charged  with  interest  upott 
tition  in  Bank-  '^^^^^  received  by  him  in  the  year  1805,  in  cash  and 
mptcy,  viz.  hSUs^  upon  a  sale  of  the  effects;  which  he  had  not  paid 
for  interest       into  the  Bank,  appointed  by  the  creditors  aecordii^  to 

against  an  As-  the  Act  of  Parliament  (  5 ). 
sigoee,  who 

to^hrSMk"  ^*  ^^^^'  ^  support  of  the  Petition,  admitting  die 
anoointed  bv  ^^^^^^^^  ^^  ^^^  assignee  to  be  fiur,  relied  upon  the 
the  creditors,  ^*tehlbhed  rule,  that  an  assignee,  not  pursuing  tfat 
under  the  Act  direction  of  die  creditors  under  the  Act,  to  pay  Ae 
of  Parliament,  money  into  the  Bank,  appointed  by  them,  shall 
the  Petition  interest;  observing,  that  part  of  the  produce  of 
also  praymg      gg|g  ^^^  actually  received  in  cash.     Motives  of 

8  removal,      ujence,  as  that  it  will  be  Wanted  in  a  short  time, 
irroandless  im-  *^^  ^  admitted  as  an  excuse   for  keeping  money ; 
patation,  the     pi^^c^dent,  that  ayignees  will  be  too  ready  to  feUow-.. 
whole  was  dis-  Supposing,  he  did  not  make  interest,  b  tm&r  has  adk-*- 
missed  with       vantage  in  keeping  money  at  his  own  banker's,  by  itm^ 
Costs ;  with,     creasing  his  credit  (  6 ). 
oat  prejudice 

to  another  P^      .pj^^  SoUciior-General,    for  the  Assignee,  as  to  thmt 
.    ^*  part  of  the  Petition,  which  prayed  the  removal  of  this 

object,  assignee,  stated  several  circumstances  from  the  affidavits  ; 

shewing,  that  his  conduct  was  meritorious. 

7%e  Lord  Chancellor. 
One  object  of  this  Petition  is  proper*     An  accouxs^ 
ought  to  be  taken,  to  ascertain  the  periods,  at  whioli 

th^ 

(5)  Stot.  6  Geo.  II,  c.  30,  (6)    Ante,   Ex  parte  ffi^' 

t.  32.    See  Stat.  6  Geo.  IV,  liard.  Vol.  I,  89,    and  ti» 

c.  16,  f .  104,  charging  20  per  note,  90. 
cent,  in  sach  cases. 
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Ar  asugnee  had  property  in  his  hands  to  the  amount 
of  100/.  It  is  enough  to  say,  the  Act  of  Parliament 
has  positively  directed^  that,  when  the  property  reaches 
that  amount,  it  shall  be  paid  into  the  Bank,  appointed 
hy  the*  creditors.  But,  as  to  the  rest  of  the  Petition^ 
ibste  is  nothing  reprehensible  m  the  conduct  of  tlus 
assignee :  and  there  are  several  circumstances  mudi  in 
his  fiivour.  He  sold  the  property  at  a  credit  of  four 
months;  which  in  that  part  of  the  country  was  advan** 
tageous ;  occasioning  no  risk  to  the  estate ;  taking  ample 
security;  and  all  these  circiunstances  were  known  to  the 
petitioner;  who  suggested  a  •trifling  mistake,  to  the 
SMount-  of  about  SO/. ;  and  refusing  to  look  at  the  ac« 
sounts  and  vouchers,  which  were  offered,  a  year  afber* 
murda  he  makes  the  complaint. 


J807. 
Ybrnoiv, 

Ex  parte. 


Under  these  circumstances  this  Petition  ought  to 
have  been  confined  to  the  mere  object  of  the  Act  of 
Parfiament  Therefore,  though  an  Order  might  be  made 
opob  that  part  of  the  Petition,  yet,  seeing  a  spirit  of 
mfustice  mixed  with  it,  and  desiring  to  put  a  stop  to 
vexatioud  Petitions,  I  shalT  dismiss  the  whole  Petition 
with  Costs;  and  this  Petitioner,  or  any  other  person, 
may  present  another  Petition  for  the  single  purpose,  at 
which  the  Act  was  pointed. 


LEMAN,  }   ^         ,  ,^, 

COOKE,  i^*'^"^^^'^^-  1807. 

' Jan.  12M. 

'T'HE  first  of  these  Petitions  was  presented  by  two  as-    Assignee  in 

signees  under  a  Commission  of  Bankruptcy  against  BankrapCcy 

Jmmes  Emerson;     and    stated,     that    Samuel  Lowion,  removed;  and 

the  the  Assign- 

^    .  ,  ^  ment  snd  Bar- 

(7)  Buck,  819 ;  see  the  note,  822.  ^^.^  ^^  g^,^ 

vacated ;  except  as  to  Parchasen. 
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ia07.         the  third  assignee^  had  possessed  the  bankrupt's  effeeCt 

^^^'^^  to  the  amount  of  165/. ;  which  he  neglected  to  pay  lo 

Ex  varte       ^^  banker,  appointed,  by  the  creditors;  that  he  did  not 

attend  a  meeting  appointed  for  the  purpose  of  investi- 
gating the  accounts,  of  the  assignees ;  that  he  absented 
himself  from  his  residence  and  business  in  Bristol;*  tl^it 
his  affairs  are  in  an  embarrassed  state;  and  the  peti- 
tioners apprehend,  the  balance  in  his  hands  is  in  dangei 
of  being  lost«  The  petition  therefore  was  presented  with 
the  assent  of  the  creditors  at  a  meeting,  called  for  the 
purpose;  praying,  that  Lawton  may  be  removed  from 
being  assignee ;  and  thai  iie  and  all  other  proper  aad 
necessary  parties  may  execute  proper  conveyances  aad 
assignments  of  the  bankrupt's  real  and  personal  estate 
to  the  petitioners,  or  some  other  assignees ;  aad.  that  ht 
may  account,  &c. 

The  circumstances,  alleged  by  the  petition,  were  sup- 
ported by  affidavits.     On  the  11th  of  August  an  Order 
was  made,  that  service  of  the  Petition  and  of  that  Ordec* 
on  Lowtoiif  by  leaving  the  same  at  his  last  place  of  re- 
sidence, should  be  deemed  good  service ;  which  was  don^ 
accordingly. 

The  other  Petition  was  presented  in  another  bank- 
ruptcy, for  the  same  purpose.  Some  of  the  real  es^ 
tates  had  been  sold ;  and  the  purchasers  were  served  ^- 
and  appeared. 

Mr.  Cooke  and  Mr.  Roupell^  in  support  of  the  Petitions  ^ 
contended,  that  the  bargain  and  sale  should  be  vacated  ^ 
the  Statute  of  Geo.  II.  (8),  relating  to  bargains  and  sales  ^ 
though  those  words  arc  not   used :   the  word   **  estate 
being  in  the  Act.    In  Ex  parte  Bainbridge {9)  all  th^ 

.  •assignee^ 

(8)  Stat.  6  Geo,  II,   c.  30,       Loughborovgh,  8th  of  March^  m 
8.  31,   extended  to  deeds  uf      1794. 

Bargain    and   Sale   by  Stat.  (9)   Ante,  Vol.  VI,    461      « 

3  Geo.  IV,  c.  81,  ^  6.     Ses      see  the  note, 
the  General  Order  of  Lord 


LSMAN, 

Ex  parte. ^ 
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Assignees  were  dead :  Peter  Robinson,  the  survivor  of  1807. 
^em,  left  a  Will»  and  appointed  Executors ;  and  also 
left  an  infant  son  Peter  Robinson:  on  the  13th  of  Ja^ 
mmary,  1801^  the  Petitioners  were  chosen  Assignees;  and 
the  petition  prayed,  that  the  bargain  and  sale  and  en- 
rolment may  be  vacated.  The  order  was^  that  the  barr 
gain  and  sale  of  the  bankrupt's  real  estate,  made  to 
tiie  former  assignees,  chosen  under  the  Commission, 
aD  since  deceased,  and  also  the  enrolment  thereof,  be 
▼adated,  so  far  as  relates  to  property  imdisposed  of,  and 
be  forthwith  delivered  up  to  the  Commissioners  to  be* 
cancelled;  and  that  the  Commissioners  do  forthwith 
execute  a  new  bargain  and  sale  of  the  bankrupt's  real 
estate,  remaining  undisposed  of,  to  the  petitioners,  as 
tfie  assignees,  duly  chosen  by  the  creditors  under  the 
Commission. 

The  Lord  Chancellor,  upon  the  authority  of  that 
case,  made  an  Order  in  the  petition  Ex  parte  Leman, 
that  Lowton  should  be  removed  ;  and  the  assignment 
and  bargain  and  sale  vacated ;  except  as  to  any  sales, 
diat  had  been  made,  of  the  bankrupt's  real  estate; 
that  the  creditors  should  proceed  to  a  new  choice 
of  assignees;  and,  that  an  assignment  and  bargain 
and  sale  should  be  made  to  the  new  assignees;  and 
an  account,  as  prayed  by  the  petition;  and  payment 
Ijy  Jjowton,  &c. 

A  similar  Order  was  made  upon  the  other  Petition* 


Vol.  XIII. 
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1807. 
Jan.  \2th, 

13/A. 
Assignee  in 
Bankruptcy, 
permanently 
resident  in 
Scotland,  re- 
moved. 


GREY,  Ex  parte. 

nPHE  object  of  .this  petition  in  bankruptcy  was  to 

move  Moffat,  an  assignee;  who  was  permanendy 
resident  in  Scotland. 

The  SolicUor*  General,  in  support  of  the  Petition,  cited 
a  late  instance  of  such  an  Order,  Ex  parte  Hoskins  (10). 


Fe&.  13M. 


7%e  Lord  Chancellor. 
I  am  clearly  of  opinion,  that  the  assignee  ought  to 
be  removed.  He  is  a  trustee  both  for  the  bankrupt  and 
the  creditors.  Yet,  whilst  he  is  resident  in  Scotland,  I 
have  no  hold  over  him;  and  can  reach  him  with  no 
process. 

(10)  Feb.  aw,  1806. 


1806. 

Dee.  22d,  2dd. 

1807. 


LUCAS  V.  LUCAS. 


Jan.  1th. 
No  Exceptions     A  N  Injunction  having  been  obtained,  restraining 
*"  «-  .~f«-»»-  ceedings  in  an  action  of  ejectment,  brought  on 

half  of  an  infant,  by  his  guardian,   a  motion  was  mad< 
to  dissolve  the  Injunction  upon  the  answer. 


to  an  infant's 
Answer.    In 
that  case, 
therefore, 
cause  against 
dissolving  an 
Injunction 
must  be  upon 


Mr.  Home,  for  the  Plaintiff,  undertook  to  shew  E 
ceptions  for  cause. 

M: 


the  merits,  ac- 

oording  to  the  Answer:  and,  thoagh  it  was  manifestly  insnfiicient, 

the  Injunction  was  dissolved. 


I 
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Mr.  Ricfiards  and  Mr.  Daniel,  for  the  Defendant,  ob-  1807. 

jected  upon  the  general  practice,  that  Exceptions  can-  t^^''^ 
Mot  be  taken  to  an  infant's  Answer :  Capeland  v.  Whee-  „, 

Ier{ll).  tucAS. 

Mr.  HomCf  for  the  Plaintiff,  undertook  to  shew  cause 
iipon  the  merits. 


The  case  made  by  the  Bill  was^  that  the  life  of  the       Jan.  1/A. 
Defendant  was  put  in  merely  as  a  trustee,  when  he  was 
at  the  age  of  two  years,  by  his  grandfather,  who  paid 
the  fine,  with  undisturbed  possession  since  1790. 

Mr.  Home,  for  the  Plaintiff,  admitting,  that^  though' 
the  answer  of  an  infant  may  be  grossly  insufficient,  the 
Plaintiff  cannot  by  taking  exceptions  compel  a  disco- 
Tery  fr^m  the  infant,  but  must  prove  his  case,  contended, 
that  the  rule  goes  no  farther;  and  an  injunction  cannot 
be  dissolved  upon  an  answer  manifestly  insufficient,  and 
not  meeting  the  equity  of  the  Bill ;  as  in  this  instance 
simply  stating,  that  the  Defendant  does  not  know,  that 
the  fine  was  paid  by  the  Plaintiff. 

Mr.  Richards  and  Mr.  Daniel,  for  the  Defendant,  in- 
lusted,  that  the  Plaintiff  was  bound  to  make  out  from  the 
answer  the  proposition,  that,  the  estate  being  bought 
with  his  money,  the  Defendant  is  a  trustee. 

The  Lord  Chancellor  said,  that  upon  die  Bill  and: 
Answer  the  Court  could  not  see  the  trust ;  and  therefore 
could  not  interfere  with  the  legal  title. 

The  Ii^unction  was  dissolved. 

* 

(11)  4J»ro.  C.C.  256. 


276  CASES  IN  CHANCERY, 


1807. 

Jan.  nth.     The  CORPORATION  of  CARLISLE  v.  WILSON. 
so/iL 
Conoarrent  jo-  HPHE  bill  stated  the  right  of  the  Corporation  of  Ctih- 
risdictioii  of  Usle   to  toll-thorough   for   all  merchandize   carried 

a  Coort^  of         through  that  city ;  originally  levied  upon  goods,  carried 
quity  m  Ac-    ^^  ^^  backs  of  men  and  horses,  afterwards  in  waggons 
1    al  till   •      '^  carts;  that  great  quantities  of  merchandize  are  con- 
theriirht  beinr  ^^J^  through  the  kingdom  in  stage-coaches;  that  the 
first  establish-  Pefendants  have  refused  to  pay  the  toll  accrued,  due  to. 
ed  at  Law:      the  Plaintiffs  for  goods  conveyed  by  the  stage-coaches^ 
origiotUy  as-     of  which  they  are  proprietors ;  that  in  consequence  of  an 
sumed  under  a  agreement  to  try  the  right,  an  action  was  brought  in  the 
soond  discre.    y^  igQg.  ^Ynch  was  tried  in  AuguMt  1804;  and  a  vcr- 
1  ^  diet  was  found  for  the  Plaintiffs,  with  nominal  damages, 

would  not  give  '^^  ^^  prayed  an  account  of  the  tolls ;  confining  it  to 
so  comi^te  a  ^^  years, 
remedy. 

General  De-         To  this  Bill  a  general  demurrer  was  put  in. 
murrer,  whore 


ine  jriamuii  is  jyjj^  Alexander  and  Mr.  Bell,  in  support  of  the  I>c-_ 

not  entitled  to  «,„^^, 

murrer. 


relief. 


The  question  upon  this  Demurrer  is,  whether  a  Bill 
for    an  account   of  tolls,   levied  in  this  way.     A 
repetition  of  a  merely  legal  demand  cannot  constitute 
the  subject  of  an  account  in  equity.     There  is  no  in 
stance  of  a  Bill  for  such  a  purpose.     Upon  the  8am< 
principle    an  account    of  common  tumpike-tolls  migh 
be  demanded. 


The  Demurrer  is  general  upon  the  rule,  now  esta 
blished  by  several  cases,  following  the  decisioil  o 
Lord  Thurloto,  that,  though  the  Plaintiff  may  be 
titled    to    discovery,   if    he  is  not    entitled    to    reli 

a  genera 
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a    general     demurrer    lies;    contrary  to     the     former 
course  (12). 

The  SoUcUor-General  and  Mr.  Hart,  for  the  BID. 
The  right  to  toll  being  established    by  the  verdict 
In  an  action,  brought  by  agreement  for  the  mere  pur- 
f  |x>se  of  trjring  the  right,  the  Defendants  are  accounting 
'|>arties  for  all  sums,   which  ought  to  have  been  paid 
Yor  toll  for  the  last  six  years.      This   Bill  is  sustained 
by  the  principle  of  preventing  multiplicity  of  suits.     The 
JDefendants  are  to  render  a  long  account;  which  the 
•Fkdntifrs  may  surcharge  and  falsify.    The  objection,  that 
'the  Bill  should  have  sought  a  discovery  only,  upon  which 
the  Plaintiffs  should  have  proceeded  at  Law,  is  the  in- 
xxmvenience  of  going  through  such  an  account  before  a 
Jury ;  applying  all  the  evidence,  that  might  be  used  to 
surcharge  and  falsify.    Upon  the  head  of  Account,  Courts 
of  Equity  have  a  concurrent  jurisdiction;  and  the  suit, 
hy  Bill  in  Equity,    has  been  found  a  very  convenient 
substitute  for  the  action,  quod  computet ;  where  the  sub- 
ject is  of  a  complicated  nature,  and  liable  to  the  check 
lay  surcharging  and  falsifying :  the  right,  if  a  legal  de- 
mand, being  first  established  at  Law,    A  Bill|  similar  to 
this,  was  filed  in   the  Court  of  Exchequer;   in  which 
suit,  the  title  not  having  been  established  at  Law,  an 
issue  was  directed ;  and  afterwards  an  account  was  d^ 
creed.    In  Northleigh  v.  Luscombe  ( 13 ),    The  Ciijf  ^ 
London  v.  Perkins {\\f\    and  The  City  of  London  v. 
^in^lev  ( 15)j  such  an  objection  as  this  was  not  taken. 

Mr, 


1807- 


The 

Corporation  of 

Carlislb 

V. 

Wilson. 


(12)  See  ante,  Baker  v. 
MeUiik,  Vol.  X,644,  the  re- 
fereoces  in  the  notes,  $53, 
and  I|,  401.   Gordon  v.  Simp* 


hxnton,  XI,  609. 

(13)  Amh.  012. 

(14)  1  Bro.  P,  G  157, 
(16)  1  AnM^,  168. 
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v. 

WjUON. 


1807.  Mr.  Alexander,  in  Reply. 

T,r^  In  T/ie  City  of  London  v.  Ainsley  the   allegation  was, 

Corporation  of  ^^^   ^^  Defendant,  being  a  freeman  of  the  city,  had 

Carlisle      imported  coals,   the  property  of  persons,  who  were  not 

freemen ;  and  had  received  the  toll ;  which  he  had  not 
paid  to  the  Plaintiffs.  This  jurisdiction  is  exercised 
only,  where  an  arrear  arises  from  the  nature  of  the 
demand;  or,  where  there  are  compUcated  and  croas 
demands.  An  account  of  quit-rents  cannot  be  had 
in  this  Court  (16).  Experiments  of  that  sort  have  been 
;made,  and  without  Access.  The  case  of  PuUeney  v. 
Warren  (IT)  proves,  how  the  account  of  rents  and 
profits  is  limited.  This  is  a  toll  not  upon  the  vahie  of 
die  goods,  but  upon  each  vehicle,  according  to  the  niun- 
ber  of  horses ;  and  may  be  levied  as  a  common  tura^ 
pike  toll. 


Jan.  20/A. 


7%e  Lord  Chancellor. 
The  question  is,  whether  upon  the  facts,  stated  bjr 
this  Bill,  this  Court  ought  to  decree  an  account.  The 
objection  is,  that  the  right  to  take  these  tolls  is  un- 
doubtedly a  merely  legal  right ;  that  the  Pliuntiffs  there- 
fore may  have  a  discovery ;  and,  having  obtained  that, 
cannot  also  have  rehef ;  but  should  use  the  discov^ 
in  an  action ;  which  undoubtedly  might  be  brought  The 
principle,  upon  which  Courts  of  Equity  originally  enter- 
tained suits  for  an  account,  where  the  party  had  a  legal 
title,  is,  that,  though  he  might  support  a  suit  at  Law, 
a  Court  of  Law  either  cannot  give  a  remedy,  or  cannot 
give  so  complete  a  remedy,  as  a  Court  of  Equity ;  and 

by 


(16)  Bouverie  v.  Prentice, 
1  Bro.  C.  C.  200. 


(17)  Ante,  Vol.  VI,  73. 
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l^y  deg):ee8  Courts  of  Equity  ateumed  a  concurrent  juris-         ^M07. 
dictiop  in  cases  of  account;  for  it  cannot  be  maintained,  ^^T^ 

that  this  Court  interferes  only  when  no  remedy  can  be  Corporation  gf 
bad  at  Law.  The  contrary  is  notorious.  The  same  Carlisle 
jtpecies  of  relief  is  given  at  Law  in  the  action  of  account 
.  aa  under  a  Bill  in  this  Court :  but  the  great  advantage 
of  the  latter,  and  the  difficulty  and  delay,  when  the 
account  comes  before  auditors,  has  brought  that  action 
into  disuse ;  as  is  observed  by  Lord  Hardwicke  in  Ex 
■par ie  Box  (18). 


r. 
Wilson. 


Tjbe  proposition,  asserted  against  this  Bill,  is,  tliat 
fthiB  Court  ought  to  refuse  to  interfere  by  directing 
an  accoimt;  if  an  action  for  money  had  and  re- 
49eived  or  Indebitatus  Assumpsit  can  be  maintained.  That 
proposition  cannot  be  supported.  Iii  Lewes  v.  Sutton  ( 19), 
the  Chancellor's  doubt  was,  not  whether  an  account 
could  be  decreed ;  but  whether  the  Plaintiff  could  reco- 
ver at  Law.  The  proposition  is,  not  that  an  accoukit 
rosy  be  decreed  in  every  case,  where  an  action  for 
money  had  and  received,  or  Indebitatus  Assumpsit^  may 
be  brought ;  and  certainly  Indebitatus  Assumpsit  lies  for  i^^bitalus  As- 
.tdls ;  but,  that,  where  the  subject  cannot  be  so  well  "*J^P«'  •>•»  ^"^^ 
investigated  in  those  actions,  this  Court  exercises  a 
sound  discretion  in  decreeing  an  account.  It  is  true, 
vaMilbourny.  Fisher {^)  there  was  no  demurrer:  but, 
if  the  proposition  that  an  account  cannot  *  be  decreed 
upon  such  a  subject,  is  so  clear,  I  cannot  think,  the 
Court  would  have  done  what  was  done  in  that  instance, 
and  in  the  case  before  the  House  of  Lords  (21 ) ;  where  no 
question  was  made  as  to  the  jurisdiction  of- a  Court  of 
Equity;    which  upon  those  cases  must  be  considered 

established: 


tolls. 


(18)  2  Fes.  388. 
(W)  Ante,  Vol.  V,    683; 
see  page  GU7. 


(20)  Ante,  Vol.  V/686,  n. 

(21)  TkeCityo/LmuUmy. 
Perkiw,  4JBro.  P.  C.  157. 
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•J807.         established:   a  concurrent  jurisdiction  with  a  Court  of 

^Cf^  Law  upon  the  subject  of  account ;  that  therefcm  though 

CorpomtioQ  of  ^^  action  might  be  maintained^    yet^  if  it  appears,  it 

CaAuslb      ^ould  not  be  tried  without  great  difficulty,  and  the  Ter- 

V.  diet  could  not  from  the  nature  of  the  case  be  eqiia% 

II.SOK.       satisfactory  with  the  proceedings  under  a  decreei    an 

account  shall  be  decreed {22). 


The  objection,  that  these  Plauitiffi  omitted  to  exert 
their  right  to  take  a  distress,   is  answered  by  the  cir- 
cumstances.    These  tolls  were    originally  levied   upoo 
goods,  carried  by  men  and  horses,  afterwards  upon  the 
owners  of  waggons  and  carts ;  and  since,  in  oonsequenoto 
of  the  improvement  of  the  roads,    the  claim  is  made 
upon  the  proprietors  of  stage-coaches ;   but,   the  i^^ 
being  disputed,  it  was  fairly  considered,  that  to  enfinoe 
the  payment  by  distress,    would  have  been  too   strong" 
a  measure.      That  led    to   the    agreement   to   try  the- 
right;    and  in  the  mean  time,    to  forbear  to  exeieiw^ 
it    That  suit  being  merely  to  try  the  right,   nonmaL. 
damages  were  taken.      How  can  a  case  of  this  Un^ 
be  tried  at  the  assizes :  an  account,  to  be  surchurged^ 
upon  which  every  inhabitant  of  Carlisle  •might  be 
amined  ? 


Over-rule  the  Demurrer. 
(?2)  Matfor,  Sfc.  of  Maiden  v.  Caates,  4  Madd,  447, 


KIRK  V.  KIRK. 


1807. 
Jba.20lA, 

Order  before     T^HE  Plaintiff  and   Defendant   were   brothers; 

Pablicationfor  had  carried  on  business  as  nursery-men.    Differ'^*" 

re-examining  a 

Witness  upon  * 

bis  Affidarit,  that  through  mistake  as  to  the  time  he  submitted  to  be 

examined  without  looking  at  papers,  which  enabled  bim  to  answer 

mojre  faUy  and  precisely* 
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noes  arising  between  them,  they  agreed  to  dissolye  the  1807« 
Murtnership ;  and  with  that  view  the  stock  was  valued*  s^i^k 
rhe  Bill  prayed  an  account;  charging,  that  the  stock  «• 

lad  been  under-valued,  and  that  it  would  appear  by  a 
Hinted  Book,  that  it  was  of  greater  value  than  that,  at 
rliich  it  was  taken. 

A  Motion  was  made  before  Publication,  that  the  De- 
iendant  may  be  at  Uberty  to  re-examine  James  Grey^ 
nd  the  Plaintiff  to  cross-examine  him  again,  upon  an 
ffidavit  by  the  witness ;  stating,  that  being  informed, 
hat  the  19th  of  November^  the  day,  on  which  he  was 
zamined,  was  the  last  day,  on  which  any  witness  could 
le  examined,  he  on  that  account  only  submitted  to  be 
Aanuned  at  that  time ;  and  that,  when  he  returned 
lome,  he  looked  into  a  variety  of  memorandums,  and 
Iher  documents;  from  which  he  found,  that  several 
[iiestions,  to  which  he  had  in  his  examination  stated 
bat  he  could  not  depose,  and  xithers,  which  he  had  an- 
wered  as  tp  his  belief  only,  he  could  with  the  assist- 
nee  of  those  papers  have  answered  with  precision  and 
uoeuracy;  and  particularly  as  to  the  Book,  to  which  the 
nquiry  was  directed. 

Ife.  Thomson^  in  support  of  the  Motion,  cited  the 
tactical RegUter{^)\  observing,  that  the  appUcation 
vas  recent,  before  publication;  and  the  Court,  exer«- 
sising  a  discnstion  under  the  circumstances  upon  the 
x>int»  whether  it  was  proper,  that  a  witness  should  be 
re-examined,  might  make  the  Order. 

"iHx.  Cooke f  for  the  Plfuntiff. 
There  is  no  ^stance  of  permitting  a  witness  to  be 
^x^n^ned  a  second  time  upon  the  same  interrogatory 

before 

(33)  Prnc.  Reg.  196,  420, 
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1807.  In  some  conversation  afterwards  he  was  reminded,  ibat 

^jT^  he  had  paid  for  five  tenements;   and  upon  affidaTiti, 

9.  shewing  that  to  be  the  result  of  feir  recollection,  the 

Kirk.  Order  was  made. 

These  applications  are  rare;   as  the  defect  is  seldom 
observed  until  after  publication.     The  witness  may  be 

9 

reminded  even  by  the  party,  that  he  had  stated  a  fiict 
wrong. 

'  Mr.  Roupell,  who  obtained  that  Order,  said,  the  Court 
expressed  considerable  doubt  upon  it. 

T/te  Lard  Chancellor. 

Evidence,  that      I  think,  this  application  must  be  granted.     The  Comt 

a  Witness        is  indulgent  in  such  cases.     I  remember  an  instance  d 

upon  recollec-  ^n  indictment  for  perjury.     A  witness,  after  his  exa- 

tion  declared,  ^ninalion,  havmg  quitted  the  Court,  exclauned,  that  he 
ne  had  sworn    ,    ,  i  •  «  «*  . 

what  was  not    -        sworn  somethmg,    that  was  not    true.      He  weal 

tme,  and  went  ^^'^  ^^  Court ;  stating  that ;  and  oflfering  to  anrved 

back,  offering  it :  but  the  cause  was  over.    He  was  indicted  for  per- 

to  correct  it,  jury  upon  the  evidence  he  had  given;    and  the  quel- 

but  too  late,    tion  was,  whether  evideiice  of  ^what  he  had  said  aito- 

admittod  upon  ^^^ds  might  be  given;  and  the  Court  held  dearly,  thai 

.  it  might;   and  the  effect  of  refusing  it  vrould  be  dit 

for  periory.  ...  ^ 

^  greatest  mjustice. 


The  Order  was  made  for  re-exandning  the  witnen 
upon  those  interrogatories,  to  which  the  affidavit  re* 
lated(S8); 

,    (28)  See  the  next  case.    Ante,  Sant^fard  v. ,  Vol  h 

998,  and  the  note,  400. 
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KIRK  V.  KIRIC  .  ^^^• 

March  Itk. 

MOTION  was  made  on  the  part  of  Reginald  iVhii-^    Re-examina- 

lejff  a  witness  examined  in  this  cause,  thait  his  depo-  ^^^  ®^  •  Wiu 

n  may  be  suppressed,  and  that  he  may  b6  re-exi-  |*®*>  »™<''*^'»«^ 

A  by  the  Plaintiff,  and  cfross-eicamined  by  the  De-  , .        '    ^t, 
^  /*  1  .his  own  appli- 

ant;    upon  his  own  a£Bdavit;    stating,  that  being  ^^^^^^  ,qj 

of  the  persons,  who  had  valued  the  stock  of  the  Affidavit,  to 

btiff  and  Defendant  upon  the  dissolution   of  their  correct  mis- 

nership,  as  nursery-men,  he  went  to  the  Plaintiff's  take ;  bat  con* 

ritor,  with  a  view  to  prepare  himself  for  his  exami-  ^°®^  ^  *•*» 

)ii^  by  obtaining  a  copy  of  the  interrogatories ;  but  "*®  ^o"  not 

inforflied,  that  could  not  be ;  that  a  printed  book,  '^ .   ,    ^ 
.  .  nil,  whole  Depo- 

auiing  an  account  of  the  stock,  made  some  years  ^m^Q  ^  |^ 

was  then  for  the  first  time  produced  to  him,  for  suppressed, 

purpose  of  comparing  with  that  book  the  valuation,  and  an  en- 

sh  he  had  made  in  writing  in  another  book.     The  tirely  new  Ex- 

avit  then  stated  the  manner,  in  which  the  witness  ammaUon, 

pared   the  books:    the  Solicitor  reading  from  the 

ted  book  to  the  witness,  who  had  the  other;  and 

the  effect  of  that  mode  of  eomparmg  them  is,  that 

a  are  many  inaccuracies  •  in  bis  depositions :  the  exa-^ 

itioii  being  according  to  the  printed  book.     The  afB* 

t  did  not  state  any  instances :  but  one  was  pointed 

1^1  the  bar :  a  mistake  between  trees  ''  bedded  *'  and 

^ded;'^  the  value  of  which  b  different.  ' 


[r.  Perceval^  in  support  of  the  Motion,  said,  the  effect 
bk  was,  that  the  witness,  meaning  to  depose  to  the 
Uracy  of  the  written  book,  has  deposed  to  the  printed 


far.  TkomsoH,  for  the  Defendant,  opposed  the  Mo- 

This 
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1807*  This  sort  of  application  is  always  entertained  with  great 

^p^         caution^  and  upon  some  distinct,  particular,  point ;  as  to 

Jm  IRK  . 

1^.  which  the  meaning  of  the  witness  has  not  been  correctly 

Kirk.        taken  down  by  the  Examiner.     A  former  appUcation  for 
the  re-examination  of  a  witness  in  this  cause  (^)  was 
recent,  before  publication:  the  affidavit  stating  distincUj 
the  mistake,  and  the  effect  of  it  upon  the  evidence ;  and 
the  Order  giving  leave  to  re-examine  that  witness,  was 
qualified,  and  restrained  to  the  particulars  in  the  aflSdar 
vit.    This  application  is  made  after  publication;  and  it  is 
to  suppress  all  the  evidence  of  this  witness;  and,  that  he 
may  be  examined  de  novo.    There  may  be  no  qbjectioi^. 
to  permit  him  to  give  an  explanation:  but  this  applicatiom 
is  too  large. 

Mr.  Cooke,  for  the  Plaintiff,  also  resisted  th*e  Motions 
in  the  full  extent ;  insisting,  that  the  witness,  making  sucli 
an  application  ought  to  state  the  particular  error,  artcl 
the  cause;  but  the  deposition  could  not  be  suppressed 
altogether. 

The  Lord  Chancellor. 
Certainly  not.  If  the  particular  mistake,  now  point- 
ed out  at  the  bar,  had  occurred  in  the  evidence  of  a 
witness  at  law,  who  was  afterwards  informed  of  i^ 
he  would  be  entitled  to  correct  that  specific  mistake; 
but  he  could  not  allege  mistake  generally;  and  insist, 
that  the  Judge  should  not  sum  up  the  evidence,  until 
he  should  be  examined  entirely  again.  If  that  were 
permitted,  he  might  throw  in  the  most  pernicious  al- 
teration of  his  evidence  (30).  But  nothing  is  mpre  eafij 
than  to  correct  this  mistake,  by  letting  the  witness  gP. 
before  the  Examiner,  in  order  that  his  evidence,  as  '^^ 

refe» 

(29)  See  ante,  the  preced-         (30)  Lord  AbergaveHny    ^* 

ing  case.    Sandford  v. ,      v.  Powell,  1  Mer.  130. 

Vol.  1, 398 ;  and  the  note,  400. 
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ttfim  to  the  printed   book,   may  be  made  consistent         ^^7r 
rith    the    written    book;    to    which    he    intended    to         Kintr 

V, 

Kirk. 


The  Order  was,  that  the  witness  sliall  be  re-exa- 
lined  by  the  Plaintiff,  and  cross-examined  by  the  De- 
sndanty  upon  the  same  interrogatories,  that  apply  to 
be  printed  book. 


1807, 

HEARNE  V.  TENANT.  •^««-  20M, 

27/A. 
A   MOTION  was  made,  upon  the  answer,  for  an  in-  Lapse  of  time, 

junction  to  restrain  an  ejectment,  under  the  follow-  *^  °o^  *n  ^- 

ig  circumstances :  »«»^'»*  ^*^j«^* 

of  the  contract. 

The  Plaintiff  was  assignee  of  the  lease  of  a  house,  .  .^ 

emised  by  the  Defendant.     Upon  the    expiration    of  performance. 
Iiat  lease  a  treaty  for  a  new  one  took  place :  the  De-    InjanctioQ 
mdant  insisting  upon  a  rent  of  842,,  and  the  sum  of  upon  that, 
000  guineas.     The   Plaintiflf;  after    some  fruitless  en-  combined  with 
eavours  to  procure   an  abatement,  consented  to  give  other  circum- 
itft  rent  and   premium;    and,   the  Plaintiff  requesting 
le  Defendant  to  put  down  the  negotiation  upon  paper, 

memorandum  was  put  down  by  the  Defendant  in  writ- 
ig,  dated  the  23d  of  October,  expressing,  that  the  lease 
'as  to  be  granted  for  twenty-one  years,  to  commence 
pon  the  expiration  of  the  old  lease,  **  upon  condition*' 
f  the  Plaintiff's  paying  on  or  before  the  end  of  the 
lOBth  1000  guineas.  Of  that  memorandum  two  co- 
lies  were  signed :  the  Plaintiff  taking  one  :  the  Defen- 
lant  the  other.  After  the  expuration  of  the  time,  men- 
ioned  in  the  memorandum  for  payment  of  the   1000 

guineas. 
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Hbarnb 
Tenant. 
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guineas,  the  Plaintiff  calling  upon  the  Defendant,  apo- 
logized for  not  bringing  the  money :  the  Defendant, 
asked,  if  he  had  the  memorandum  with  him:  the  Plain-: 
tiff  produced  it :  the  Defepdant,  taking  it,  observed,  diat 
the  time  for  payment  was  expired,  and  therefore  the  me* 
morandums  were  of  no  use ;  and  it  was  better  to  destroy 
them;  and  he  then  took  the  other  out  of  a  bureau,  and^ 
tore  them  both. 


The  answer,  as  to  that  transaction,  stated,  that  the 
Plaintiff  did  not  express  disapprobation:  nor  did  he 
say,  he  agreed  to  it:  but  he  entreated  a  week  or  a  fort- 
night farther  time:  but  whether  the  Plaintiff  had  aiiy 
suspicion  of  the  Defendant's  views  in  making  such  re- 
quest, or  why  he  acceded  to  it,  the  Defendant  cannot 
set  forth. 

The  Solicitor-General  and  Mr.  Trower,  in  support  of 
the  Motion,  cited  Williams  v.  Thompson,  from  Mr.  Nenh 
land^s  Treatise  on  Conirctcts {31);  and  referred  generally 
to  Gregson  v.  Riddle  (32),  and  the  other  cases  upon  lapse 
of  time. 

Mr.  Perceval  and  Mr.  Perry,  for  the  Defendant; 


f  J'aii.27/A. 


T^e  Lord  Chancellor. 
The  question  is,  whether    under  the   circumstancea, 
appearing  upon  this  answer,  the  injunction  should  b^ 
continued  to  the  hearing.     The  impression  upon  itM 
mind  is,  that  the  Court  has  gone  farther  than  it  ouj^'S^ 
to  go  in  these  cases.    Upon  looking  into  the  whole    ^ 
this    case,    as    it    now    stands,    my   opinion    is,    th^^ 
I    ought   to   continue  the   injunction    to  the   heariisi^S 


(31)  Newland  on  Coniracii,  238. 


(32)  Ibid.  230. 
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The  princi^e^  upon  which  the  Court  acts,  is  now  upon  1807;- 

all  the  authorities  brought  to  the  true  standard ;   that,  rs^"^^ 

though  the  party  has  not  a  title  in  law^  as  he  has  not  ^^ 

compUed  with   the  terms,    so  as    to  entitle  him  to  an  Tenant. 

action^   as  to  the   time,  for  instance,  yet,  if  the  time,  Principle  of 

though  introduced,  as  some  time  must  be  fixed,  where  specific  per- 

something  is  to  be  done  on  one  side,  as  a  consideration  ^^"*°®®»  *  * 

for  something  to  be  done  on  the  other,  is  not  the  es-  , 

®  .  .  ^  ™®y  be   per- 

sence  4>f  the  contract,  a  material  object,  to  .which  they  formed  in  sob- 
looked  in   the  first  conception  of  it,   even  though  the  stance;  though 
lapse  of  time  has  not  arisen  from  accident,  a  Court  of  the  terms  are 
Equity  will  compel  the  execution  of  the  contract ;  upon  not  strictly 
this  ground,  th^it  the  one  party  is  ready  to  perform,  and  complied  with; 
the  other  may  h^^ve  a  performance,  in  substance,  if  he  '^  ^.      ^^^ 
wiU  permit  it  (32).  uV^"  *' 

In  the  course  of  the  negotiation  between  these  par- 
ties, previous  to  the  memorandum,  nothing  was  in  dif- 
ference but  the  amount  of  the  sum,  the  premium  upon 
renewal:  nothing  as  to  time  appears  to  have  been  in 
contemplation :  nothing  to  shew,  that  payment  at  4 
paicticular  day  was  the  object.  It  would  be  rash  in  this 
stage  of  the  cause,  upon  the  Words  of  the  memorandum, 
as '  represented  by  the  answer,  the  Defendant  stating, 
that  he  cannot  set  it  forth  more  particularly,  the 
memorandum  being  destroyed,  to  decide,  that  the  pay- 
ment must  be  taken  to  be. a  condition  precedent:  as  it 
might  be,  if  that  stipulation  was  inserted  by  the  con- 
sent of  both  parties,  the  consequence  of  previous  nego- 
tiation. It  does  not  appear,  that  the  Defendant,  who 
made  this  memorandum  himself,  had  any  authority  to 

put 

(32)    See  the    last  cases      note,  226;   and   as  to  time 
upon  this  subject,  Hahey  v.      particularly     Harrington    r. 
Grant,   Alley  v.  Deichampi,       Wheeler,   IV,  686,  and  the 
ante,  73,  .225.     Cakraft  v.      notes,  689,  690, 1. 
Roehkck,  Vol.  I,  221,  and  the 

Vol.  XIIL  T 


1W7. 


Hbarmb 

Tbnant. 
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fhit  down  any  time;  and  the  natave  of  Qm 
lion  does  not  look  like  it.  It  does  not  appear,  that  hm 
^had  any  pressing  occasion  for  the  money  at  a  particular 
time*  Then^  his  conduct  in  destroying  the  papen  was 
hot  sifch  as  will  entitle  me  to  say  in  the  middle  of  die 
cauae,  that  this  is  a  fair  proceeding. 

Combining  all  the  circumstances,  I  thinks  this  Injunc- 
tion must  be  granted  until  the  hearing.  • 


1806. 
MaylMk, 

before 
Lord  Eldon. 

1807. 

Jan.  23d,  Mih, 

^th,  28M, 

before 
Ld.  Erskinb. 
Two  WiUs, 
originally  da- 
plicates;  bat 
one  altered 
and  cancelled; 
and  a  codicil, 
withont  date. 

After  three 
Verdicts  for 
the  Derisee 
the  Lord  Chan- 
ceilor,  being 
satisfied  with 
the  resnlt  of 
the  third 
Trial,  refiised 
a  fourth. 


PEMBERTON  v.  PEMBERTON. 

TN  this  cause,  upon  a  Bill  by  the  sisters  of  the  testatt^x- 
Smith  Owen,  claiming  as  co-heiresses  at  law^  against 
the  deTisee,  an  issue,  Devisavii  vel  non,  was  directed  ; 
which  was  tried  in  the  Court  of  Common  Pleaa  before 
Lord  Chief  Justice  Mansfield;  and  a  verdict  was  foond, 
establislung  the  Will.     A  motion  for  a  new  trial  was 
granted  by  Lord  Eldon.    Upon  the  second  trial,  also  in 
the  Court  of  Common  Pleas,  before  Lord  Chief  Jnstioe 
Manffieldf  the  verdict  was  in  fovour  of  theWilL    An- 
other application  for  a  new  trial  came  before  Lord  EUob, 
under   the   following  circumstances,   appearii^  on  die 
Jttdge^s  Report. 

At  the  death  of  the  testator,  in  1804,  three  instru- 
ments were  found :  two  Wills,  bearing  the  same  date, 
the  SOth  o{  December,  1797,  originally  duplicates ;  but 
one  altered,  and  cancelled :  the  other  in  its  original 
state:  and  a  Codicil,  without  date.  The  alteratioDs 
in  the  cancelled  instrument  did  not  touch  the  prin- 
cipal devise.  One  alteration  was  of  a  legacy  to 
Mrs.  Carey  of  1000/.;  which  was  altered  to  30007. ;  and 
that  sum  was  put  in  the  margin,  inclosed  in  a  circle, 
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frith  the  same  date  as  that  of  the  Will.  Another  al-  11109. 
toadon  was  in  a  legacy,  at  the  age  of  21  or  marriagey  by  ^^'^ 
•friking  out  the  words  ''or  marriage.'*    These  legacies  ^^ 

Wtre  originally  charged  upon  the  real  estate.^  There  were  Pbmbbrtok« 
Bom^  other  alterations  by  erasure,  and  an  addition  at 
tbc{  bottom,  which  was  afterwards  cut  oSi  One  of  the 
duplicates  was  taken  away  immediately  upon  the  exe- 
eution  hy  Mr.  Pemberion,  who  had  prepared  the  Will* 
The  testator  declared,  that  hiJ*  instructions  were  mis- 
taken by  Pemberion  in  putting  down  1000/.  only  instead 
jqS  SOOOL  for  Mrs.  Caret/.  In  January  1799  the  testator 
wrote  to  Mr.  Pemberion  at  Shrewsbury^  desiring  him  to 
bring  over  the  counter-part  of  his  Will;  as  he  wished  to 
make  some  addition  to  it;  which  he  would  do,  when  he 
weai  to  town.  That  part  was  brought  to  him  accoi^d- 
ingly  on  the  last  day  of  January. 

ft 

Mrs.  Car^y  stated,  that  in  1798  she  saw  the  testator 
make  erasures  in  that  part  of  his  Will,  which  appeared 
cancelled.  She  did  not  see  that  instrument,  again  until 
the  year  1809.  In  July  in  that  year;  taking  down  some 
books  from  a  book-case  in  the  library,  of  which  she 
had  one  key,  and  the  testator  another,  she  found  the 
ancancelled  part  of  the  Will  among  the  books,  which  hhe 
took  down,  and  placed  upon  a  sofa.  Soon  afterwards, 
company  being  expected,  she  and  the  testator  removed 
the  books  and  that  instrument  with  them  from  the  sofa 
into  a  closet ;  and  in  a  few  days  she  put  them  back  again. 
In  September^  when  she  was  in  the  library  with  the  tes- 
tator and  two  other  persons,  the  testator  opened  the 
bodc-case,  and  took  out  the  cancelled  instrument ;  and, 
pcMOting  to  the  margin,  said,  ^'  See  how  rich  you  would 
Vbave  been,  if  I  had  not  destroyed  my  Will.'*  He  did 
aot  appear  to  be  looking  particularly  for  it.  He  pro- 
pO0ed  to  throw  it  into  the  fire ;  but  was  prevented  by 
her,  desiring  to  have  it  for  thread-paperis. 

T2  The 
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1807.  The  cancelled  and  the  uncancelled  parts  of  theWiD 

p  V*^''^         were  found  upon  the  testator's  death  in  the  book-case. 

1^.  The  Codicil  was.  found  in  a  drawer  in  another  room. 

Pbmbsrton^  That  instruQient,  though  not  dated^  was  proved  to  have 

been  executed  about  Christmas  1800.  It  was  declared 
to  be  a  Codicil  to  his  Will;  and  reciting,  that  since 
making  his  Will  he  had  purchased  some  estates^  devised 
those  estates ;  and  concluded  by  ratifying  and  confirm- 
ing his  WUL     '  * 

Evidence  was  produced  on  both  sides  of  declarv- 
tions  by  the  testator.  The  circumstance,  that  som6 
evidence,  given  by  the  heirs  upon  the  first  trial,  was 
not  produced  upon  the  second,  was  noticed  by  the 
Report  of  the  Lord  Chief  Justice ;  and  it  was  con- 
tended by  the  devisee  upon  the  authority  of  Standen 
V.  Edwards {SS)^  that  upon  the  application  for  a  netr 
trial  no  uise  could  be  made  of  evidence,  that  had  been 
withheld.  • 

• 

Serjeant  Shepherd^    Mr.  Richards,    Serjeant  Best^ 
Mr.  Dauhcey,  and  Mr.  Benyon,  in  support  of  the 
Motion  for  a  new  Trial. 
The  law,  as  laid  down  hy  the  Lord  Chief  Justice,  is 
perfectly  correct.     The  testator   by  the  cancellation  of 
the    duplicate    utterly  destroyed    the  Will ;    unless    it 
cotild  be  proved,  that^  when  he  did  that  act,   he  had 
no  such  intention ;  and  that  inference  is  not  supported 
by  any  evidence,   from  any  thing  done,   or  said,   by  the 
testator  at  the  time,  previous  or  subsequent.     The  act 
must  have  its  natural  effect ;  unless  explained  or  contra- 
dicted.    The  proposition,  correctly  stated,  is,  not  tha^ 
where,  a  Will  is.  executed  in  duplicate,  each  part,  con- 
stitutes the  Will,  but  that  each  is  evidence  of  theWillj 

« 

the 
(33)  Ante,  Vol.  I,  133. 
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the  mmd  of  the  testator ;  which,  to  whatever  extent  he         1807. 
may  multiply  the  evidence  o(  it,  remains  single  and  in-   p^MBERtow 
dmisible.     The  act  of  cancellation  therefore  being  evi-  v. 

dence  of  an  intention  to  revoke  the  Will,  the  devisee  Pembertoi^, 
must  either  by  some  subsequent  act  set  up  that  Will 
again,  or  produce  a  new  Will ;  or  shew  from  some  cir- 
cumstances, attending  the  aqt,  that  the  testator,  though 
he  physically  destroyed  that  paper,  did  not  intend  to 
destroy  the  Will  he  previously  had.  The  authorities,  from 
3ir  JSdward  Seymour's  Owe  (34)  down  to  Burtonshaw 
T.  Gilbert  (35),  support  the  Law,  as  laid  down  by  the 
Judge;  that  the  act  of  cancellation,  standing  alone,  and 
unexplained,  is  a  revocation  of  the  whole  Will;  and, 
to  controul  that  effect,  satisfaictory  evidence  is  required, 
that  the  testator  did  not  by  that  act  intend  to  produce 
the  effect,  which  the  Law  gives  it.  All  the  cases,  where 
the  act  of  cancellation  has  not  had  that  effect,  have  con- 
tained circumstances,  shewing,  either  that  he  did  not 
mean  to  destroy  the  paper;  or,  that  he  meant  to  de- 
stroy it  with  a  view,  not  to  destroy  his  Will,  but  to  some 
other  purpose;  in  the  absence  of  which  he  would  have 
left  that  paper  entire.  The  principle  is,  that  the  heir 
is  not  to  be  disinherited  by  conjecture,  surmisCi  or  any 
thing  uncertam. 

Upon  the  evidence  of  Mrs.  Carey  it  is  clear,  he  did 
iqtend  to  destroy  his  Will,  and  not  that  parchment 
iperely.  Can  the  words  be  used  to  her  be  represented* 
as  equivocal?  They  are  an  express,  clear,  declaration 
as  to  (he  apt  he  had  done,  and  the  effect  of  it.  Upbn 
the  rest  pf  the  evidence  also  the  preponderance  is  greatly 
against  the  verdict.  He  would  have  thrown  that  part 
into   the -fire;    if  not    prevented    by  her  desiring    to 

hav§ 

(34)  Cited  io  Onians  v.  Ty-      459.     2  fV»-  743, 
rn,  1  P.WiU.  344.   Pre.  C%  (36)  Cawp.  48. 
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1807.  have  it  for  thread^papers.      The  other   duplicate 

vC    ^^''^^  not  taken  care  of,  or  particularly  noticed  by  him.     If 

Pbmberton     ,,,,  ^,      ^«  ,.,^.  _i 

1,^  that  had  been  found  carefully  preserved  with  the  mimi- 

Pemberton.   ments  of  his  estate,  some  inference  might  be  collected: 

but  it  was  left  loose  among  some  books  upon  a  shelf  in 

his  library:    it  was.  found  by  accident^   when  he  and 

Mrs.  Carey  were  taking  down  some  books :  it  was  thrown 

into  a  closet  with  the  books ;  and  it  does  not  appear,  that 

he  ever  saw  or  heard  of  it  from  that  time.     At  what 

moment  can  it  be  said,  that  he  considered  the  luicaai- 

celled  instrumeQt  as  his  Will,  in  opposition  to  that,  which 

was  cancelled  ? 

As  to  the  codicil,  it  was  not  found  with  the  instru- 
ment, to  which  it  is  supposed  to  belong.  The  Judge 
stated  correctly  to  the  Jury,  that  it  must  follow  the  &te 
of  the  principal. 

Serjeant  Williams^  Mr.  RomiUy,  Mr.  Milts,  Serjeant 
Ijens,  Serjeant  Batfley,  Mr.  Hart,  and  Mr.  Sai> 
tan,  opposed  the  Motion. 
Whatever  may  be  the  Law  as  to  the  effect  of  die 
cancellation  of  a  duplicate,  as  cancelling  both  instru- 
ments, it  does  n6t  apply  to  this  case.  It  was  not  coof- 
tended  for  the  devisee,  that  this  testator  meant  to  de- 
stroy only  that  particular  parchment.  It  was  not'  dis- 
puted, that  he  meant  to  destroy  that  testamentaiy  dis- 
position. The  real  question  was,  whether  th^  paper 
destroyed  was  a  duplicate :  the  devisee  contending, 
that  it  was  not ;  that  the  paper  destroyed  was  a  paper, 
not  the  same,  and  of  a  different  effect.  The  conclu- 
sion of  the  Jury  is  perfectly  right ;  but  whether  it  is 
right,  or  not,  the  question  is  one,  that  they  only  were 
competent  to  decide;  and  which  they  have  deddeid 
upon  all  the  evMence,  that  it  was  thought  proper  to 

4)roduce| 
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produce ;  with  a  direction  from  the  Judge,  of  which  there        1807* 
18  no  complaint.  ^   ^^^^'^    _. 

.  It  is  not  therefore  very  important  upon  this,  occasion  Pkmbbrtom. 
to  Miseuss  the  general  proposition^  upon  which  the  case 
of  the  heir  was  rested;  that  the  cancellation  of  one 
port  of  the  Willi  executed  in  duplicate,  having  effect 
4B  a  cancellation  of  both,  throws  the  burthen  of  proof 
ypon  the  devisee ;  a  proposition  not  well  founded.  On 
the  contrary^  upon  the  authorities  the  cancellation  of 
* ^n^  port  i»  not  primd  fade  a  cancellation  of  both;  but 
the  heir  at  law  must  shew,  quo  ammo  the  act  was  doiie : 
OmoM  V.  Tyrer  ( 36 ).  Swinburne  (  37 ),  putting  several 
pases,  in  which  a  testament  is  not  hurt  by  cancellation^ 
ataiQs  this,  as  one  exception:  where  there  are  several 
lepers  of  one  tenor,  each  containing  the  whole  testa- 
Bsenty  the  defiicing  or  cancelling  some  of  them  does  not 
burt  the  testament;  unless  it  be  true,  that  the  testator's 
mind  was  contrary :  and  that  is  the  necessary  conclusion ; 
which  appears  also  from  Burtonshaw  v.  Gilbert  (88): 
liord  Mansfield  going  into  the  circumstances,  shewing 
the  intention  to  cancel  both;  considering  the  act  in 
itself  equivocaL  Sir  Edward  Seymour's  Case  (39)  was 
it  clear  intention  to  canceL 

It  is  true,  this  instrument  was  according  to  the  evi- 
dence upon  a  shelf:  but  in  a  book-case,  generally 
locked ;  of  which  only  the  testator  and  Mrs.  Car,ep  had 
keys;  and  it  was  behind  books.  It  might  be  placed  in 
jtbat  situation  with  the  view,  that  no  one  but.them« 
selves  should  know  where  to  find  it.    The  representar- 

tion. 


(36)  >  P.  Win.  344,  (see  (38)  Cawp.  40. 

TMr.  Cox's  note, )  2  Vcrn.  743.  (39)  Stated    in   Oniot^    v. 

Pre.  Ch.  459.  Tyrer,  1  jP.  I  Ft//.  344.  ^VeiH. 

•     (37)  7tli  edition,  538.  743.    Pre.  Ch.  459. 
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1607.         tion^  that  it  was  thrown  upon  a  shelf,  as  a  thing  of  no 
PeuT"^  consequence,  is  not  accurate.     Thou^  it  does  not  ap- 

i;,  pear  distinctly,   that  he  had  seen  the  uncancelled    in- 

Pembbrton.  strument,  the  Jury  are  justified  by  the  evidence  in  pre- 
suming, that  he  knew,  he  was  in  possession' of  that  .fan 
strUment;   that  he  had  an  instrument,   containing  perv 
manent  evidence  of  his    testamentary  disposition;  and. 
that  the  only  evidence  of  his  intention  to  revoke  was 
the  testimony  of  a  person,  who  might  die  before  himi. 
A  material  distinction,  taking  the  Law  to  be,    that  the 
cancellation  of  one  part  b  prknd  fcuAe  evidence  of  an 
intention  to  destroy  the  whole,   throwing  the   burthen 
upon  the  devisee,  is,  that  it  can  be  so  only,  where  the 
testator  has  not  both  the  instruments '  in  his  possession: 
if  he  has,    it  is  at  least  as  difficult  to  account  for  the 
preservation  of  one,  if  he  means  to  die  intestate^  as  for 
the  destruction  of  one,    if  he  meant  to  leave  a  testa- 
mentary disposition :  in  truth  the  presumption  is  strong 
against  the  proposition  of  the  heir;    as,  the  object  in 
having  duplicates  being  only  to  have  one  in  a  different 
possession,   the  very  purpose  of  getting  it    back  may 
suggest  to  him  to  destroy  one.     In  all  the  cases  it  is 
assumed,  that    the    duplicate  was    in   a   different   pos- 
session.    Can  he  be  supposed  to  intend  to  trust  his  in- 
tention to  die  intestate  to  the  declaration  he  had  made 
to  a  single    person,    a  person   interested    to  withhold 
that  evidence;  having  in  his  possession  an  instrument 
regularly  executed  and  attested  as  his  Will  ?    That  evi- 
dence has  application  only  to.  the  instrument  produced; 
He  desires  her,  not  to  take  notice  of  a  legacy,  but  to 
observe  how  great  is  his  bounty  towards  her:  an  ex- 
pression, that  cannot  be  appUed  to  the  other  instrument, 
giving  her  a .  legacy  of  only  one  third  of  the   amount. 
This  const^ruction  is  farther  fortified  by  the  alterations 
paade  in  the  instrument,  afterwards. cancelled,  and  npt 
in  the  other.    The  object  might  be  to  destroy  the  al- 
terations; 


Pembbrtok 
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ierations ;  leaving  the  Will  to  standi  as  originally  frame'c}*  1807. 

The  proposition,  that  the  cancellation  of  one  is  a  cancel- 
lation of  the  other,  f^quires,  that  the  instrimients  should 
be  precisely  the  same.     But  what  reason  can  be  assigned  Pbbibbrton. 
for  leaving  one  part  untouchedi  meaning  to  cancel  the  ' 
whole? 

Serjeant  Sliepherd^  in  Reply,   was    stopped    by  th^ 
Court. 

TA^ZfOrd  Chancellor(40). 

The  ground,  upon  which  my  opinion,  that  a  new  trial 

ought  to  be  granted   in  this  cause,  rests,  is  one,  that 

cannot  in  the  least  degree  prejudice  the  conclusion,  to 

which  the  Court  ought  to  come.      My  opinion  is  not 

formed  upon  the  supposition,  that  the  verdict  is  wrong, 

or  right:  Aor  does  it  interfere  with  that  conclusion,  which 

upon  subjects  of  this  nature  I  t&k6  to  be  entirely  with  tiie 

jury ;  giving  due  attention  to  the  topics  of  law,  properly 

stated  to  them  by  the  Judge.    That  is  particularly  proper 

in  a  case,  %vhere  a  Court  of  Equity  is  dealing  with  a  Will; 

ii8  to  which  the  administration  of  equity  is  very  different    A  Coart  of 

from  that  in  other  cases ;  upon  most  of  which  this  Court  Equity  has  oo 

has  jurisdiction  to  determine  upon  inference  of  fact,  as  J-""«a"ctiod  to 

well  as  doctrine  of  equity.    But  the  authority  to  declare,  .  ^^  *^®'  ^  * 
1       .         ,1       .  ,1      x.r.ii    .1.1        IS  or  18  not  a 

what  IS  and  what  is  not  a  man  s  last  Will,  is  denied  to  ^»^».  i«  » 

man  s  last 

this  Court  (41  )•  ••  ^yi|i^ 

Tliis  Bill  is    rather  new  in    principle.     I   have    no    '^^^  course 

doubt,   that   heirs  at  law,    entitled  to  the  estates,    of  °P^"  *  ^*'*  ^1 

which  ^"  ^f!^  ''»- 
peaching  a 

Will,  is  to 

(40)  Lord  Eldm.  VoU  V,  047,  •Ex  parte  Fea-  direct  him 

'     (41)  Kerrich  v.  Braushy,  3     ron;  and  the  note,  If,  293, .  to  bring  an 

Bro.  P.  C.  368.     See  ante,  .  Ejectment ; 

%  removing  ob- 

stacles from  Terms,  Sco. 
Whether  an  Issue  proper  upon  such  a  Bill;  Qiun-e. 
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IQOTi         Whicli    their    ancestors  were   seised,    though    only  ill 

Pemaerton    ^"^*'y»  *"^  therefore  not  having  the  means  of  proceed* 

MK  ing.  at  law,  may  come  into  equit^  merely  to  repofW 

PEBfBBRTOi^r  the  possession  of  those  estates,  anft  to  have  the  deeds 

delivered  up.  I  will  not  say,  that  in  some  cases  thejr 
n)ay  not  af>ply  to  have  a  Will  delivered  up,  as  an  hwtnh 
n^ent,  that  ought  not  to  vex  their  tide:  which,  how- 
ever, if  it  retains  in  it  any  thing,  that  has  validity, 
ought  not  to  be  deUvered  up.  But  the  course  I^as  b^n 
to  file  a  Bill,  stating  the  reascyis  they  cannot  bring  an 
ejectment;  mortgages,  outstanding  terms,  &c;  and  in 
general  cases  this  Court,  as  it  cannpt  try  th^  valictity 
of  n  Will,  sends  that  to  be  determined  by  the  proper 
tribunal;  and  afterwards  does  what  is  right  (4fi)«  The 
ha;bit  in  doing  this  has  been  merely  to  direct  the  beir 
to  bring  his  ejectment;  providing,  that  the  Defendants 
«hall  not  set  up  at  law  a  term,  satisfied  or  onsatiafied; 
and,  those  obstacles  being  removed,  and  a  trial  hid 
in  that  way  under  the  controul  of  a  Court  of  Law,  diey 
come  back  for  the  account,  the  deeds,  &c» ;  which 
course  leaves  all  the  incumbrances  just  as  much  incuBH- 
brances,  as  if  the  possession  had  not  been  chaiif^ 
There  is  great  convenience  in.  giving  relief  in  that  dfmpe 
rather  than  by  directing  issues ;  for  certainly  the  ques- 
tion, whether  a  new.  trial  should  or  should  not  be  Iiad, 
is  discussed  vnth  much  more  satisfaction,  where  the 
trial  was  had,  than  in  the  Court,  out  of  which  the  issue 
was  directed.  In  the  case,  to  which  I  have  alluded, 
.  the  Court  should  have  some  averment  upon  the  record 
and  proof,  thajk  those  obstacles  do  exist,  which  may 
prevent  an  ejectment;  for  it  cannot  be  by  the  admis- 
sion of  infants;  and  I  doubt,  whether  the  shape  of  this 
record,  and  the  proofs  before  the  Court,  are  suflSdent 
to  authorise  these  issues.  As  it  is  clear,  this  question 
poay  come  on  repeatedly  at  the  instance  of  other  parties, 

it 

(43t)  •/oitct  y.  Jones,  7  Pit*.  W3.   3  Jfer.  161. 
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*  ■  - 

h  is  important  to  place  the  cause  tinder  such  circumt         IMT. 
'stances^  that  the  mode  of  the  trial  may  be  so  ^ti9^  PRifWBttTdit 
tketory  as  to  be  binding   in    prudence^  if  not  other-  t>. 

wise  binding.    I  cannot  pfermit  the  cause   to    be    set  P^MBBRTOK.- 
Aown  upon  the  equity  reserved,  and  pronounce  a  final 
Decide,    without    reforming    the    record   upon    a   re^ 
hearing. 

The  ground,  upon  which  a  new  trial'  ought  to  be 
granted,  if  you  can  go  on  with  eiSect,  is  this.  I  do  not 
thiok,  this  question  has  been  sufficiently  tried.  This 
Court,  though  it  cannot  controul  the  conclusion  of  tL 
Jury*  upon  a  Will,  must  take  care,  that  the  cause  shafl 
Vk  fully  and  satisfactorily  tried :  especially  where  .  the 
question  is  of  great  value;  and  it  appears,  the  Judge  was 
not  satisfied  upoti  the  conclusion,  as  drawn  from  the 
dhnimstances  of  the  case,  then  before  him,  independent 
of  the  effect  of  the  former  trial. 

I  do  ^ot  enter  into  the  consideration  of  the  question^ 
In  this  case:  under  what  circumstances  the  destruc- 
tion of  the  duplicate  of  a  Will  is  or  is  not  a  cancella- 
tion of  both  parts :  whether  originally  both  parts  were 
duplicates:  whether  afler  the  alteration  of  the  cou^ 
tents  of  the  one  that  term  properly  applied,  to  thenu 
I  do  not  give  any  opinion  upon  these  questions.  With 
te&retice  to  the  alteration  of  the  legacy,  suppose  this 
to  be  the  case  of  an  additional  sum:  both  sums  by 
finrce  of  the  Wills  charged  upon  the  land:  (as  to 
which  a  considerable  doubt  occurs  upon  the  effect  of 
die  codicil,  connecting  itself,  but  not  annexed,  to  the 
Will,  whether  it  would  republish  the  Will  with  the  al- 
teration) a  question  would  arise  upon  the  claim  of  the 
legatee  under  those  two  instalments,  either,  and  which, 
or  them.'  The  other  alteration  also  is  material  as  tb 
the  principles,  upon  which  this  case  is  to  be  decided: 

the 
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18a7.         the  portion,  at  the  age  of  twenty-one  or  marriage,  charged 

^    ^*^  VPon  real   estate.    It  does  not  iEippear,   when  that  al- 

^;  teration  was   made:   hut    it.  is  perfectly  familiar,   mat 

PjSMBWTOif.  juries  are  called  upon  to  decide  the  question,   at  what 

time  an  alteration  was  made  in  a  Will,  with  scarcely 
4ny  evidence.  Here  then  is  an  alteration  in  1797: 
another,  whether  before  1799  does  not  appear.  It  is 
material  to  consider,  whether  the  conclusion  as  to  the 
subsequent  facts  may  be  formed  upon  the  effect  of  the 
A;cts  done  in  1799,  1800,  and  1803;  as  the  Jury  shall 
think,  those  alterations  took  place  at  one  period,  or 
another;  and,  in  1799,  the  testator  got  possession  of 
the  duplicates. 


Much  important  reasoning  has  been  urged,,  as  point: 
ing  to  the  conclusion  of  fact,  founded  upon  the  Am- 
f^u8  Cancellandif  as  appUed  to  the  circumstance,  whe; 
ther  the  testator  has,  or  has  not,  possession  of  bot^ 
parts  of  the  Will;  which  may  be  more  or  less  forcibly 
applied  with  reference  to  the  truth  of  the  fact,  how  oiie 
part  stood,  before  he  got  possession  of  the  other.  In 
1800  a  transaction  took  pUce,  which  must  be  brought 
distinctly  before,  the  Jury;  especially  as  the  trial  is  for 
the  information  of  this  Court;  which  is  to  deal  both 
with  the  estates  he  had  before  the  Will,  and  with  those, 
which  are  affected  by  the  codicil  only ;  consideriDff 
also,  that,  as  the  codicil  connects  it&elf  with  the  one 
pr  the  other  of  these  instruments,  whose  effects  are 
^different,  the  estates  must  be  to  different  uses.  The 
testator  in  1800  by  a  codicil,  having  at  least  as  much 
authority  as  aAy  parol  conversation  he  might  holdf  de- 
clared, that  he  had  then  a  subsisting  Will.  I  give  no 
ppinion  upon  the  etkct  of  this  reasoning :  but,  sii^ppose, 
jthe  Jury  should  think,  that  previously  to  that  codi- 
.cil.  he  had  actually  cancelled  this  paper,  the  question 
will  be,  whether  the  codicil   is  not  evidence,  that  by 

cancelling 
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aancelling  that  paper  he  did  not  mean  to  de9tr6ythe         1807. 

>tber;  hut  intended  to  put  that  and  the  codicil  together.    _    ^^"^^ 

tf  they  should  think,  he  had  not  at  the  date  of  the  codi-  *  i,. 

al  cancelled  the  other  paper,  the  question  then  will  bc^  PBMBBRTOIf, 

fhether  he  meant  the  codicil  to  be  applied  to  the  one  or. 

he  other ;  if  by  the  effect  of  the  alteration  of  the  one 

ihese  papers  are  different^     If  the  Jury  think,  it  was 

neant  to  be  annexed  to  the  paper  with  the  alterations, 

inll  the  destruction  of  that  paper  apply  the  codicil  to  the 

>ther,  upon  any  legal  application,  which  the  codicil  may 

lave  to  both  by  reason  of  annexation,  or  the  destruction 

10  one  ? 

I  give  no  opinion  upon  any  of  these  points.  But,  I 
hink,  these  questions  were  not  put  to  the  Jury,  so  as 
o  bring  before  them  all  the  points,  with  a  view  to  the 
[uestion,  whether  the  cancellation  of  the  one  paper 
iffects  the  other;  or,  whether  the  codicil  applies  to  the 
>ther,  so  as  to  amount  to  a*  republication.  As  to  the 
syidence  of  the  conversation,  I  agree,  it  was  entirely 
inth  the  Jury,  if  every  thing  was  put  to  them,  to  say, 
n  what  sense  the  testator  meant  the  ejcpression  about 
lestroying  the  Will :  fartheir,  that  the  Jury  must  take 
nto  their  consideration,  as  far  as  the  evidence  enables 
liem,  the  habit  and  usual  conduct  of  testators  as  to  de- 
Jarations  about  their  Wills.  Few  declarations .  deserve 
less  credit  than  those  of  men  as  to  what  they  have  done 
by  their  Wills.  The  wish  to  silence  importunity,  to 
shide  questions  from  persons,  who  take  upon  them  to 
judge  of  their  own  claims,  must  be  taken  into  considera- 
dob ;  with  a  fair  regard  to  the  primd  facie  import,  and 
the  possible  intention,  connected  with  all  the  other  cir- 
cumstances. 

With  this  view,  of  the  case,  with  reference  to  pro- 
perty of  so    considerable  value,    and    participating    m 

the 
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180f  •         the  feelings  of  the  learned  Judge,  whp  tried  th«  ^tme, 

^^^^^  I  think,  it  would  be  most  miscbievouB  to  refuse  4  !•• 

9,  consideration  of  it»  if  the  cause  can  proceed  in  Equity. 

Pbmbbrton«  But  I  desire  to  be  understood^  that  I  haTcf  not  mtamatod 

the  slightest  opinion,  irhether  the  saitle  conchitkm  wil 
or  will  not  be  right.  That  conclusion  however  mak 
be  the  result  of  a  satisfactory  trial.  Upon  die  other 
point  the  consideration  hereaftier  will  be^  whether  die 
cause  can  go  on^  as  it  stands,  or  there  ought  to  be  i 
re*hearing« 


A  new  trial  was  accordingly  directed;  which  tool 
place  in  the  Court  of  King's  Bench  before  Lord  EUeih 
borough  :  and  another  Ycrdiet  was  obtained  by  the  de- 
Tisee*  A  Motion  for  a  fourth  trial  came  on  before 
Lord  ErsJdne* 

1807«  Sir  Vicary  GibbSf    Mr.  Bichards,    Mr.   Toppmgt 

•'•*•  ^^*  Mr.  Daunee^t    and  Mr.  Beni/on,  supported  the 

Motion. 
This  application  for'  a  new  trial  is  made  after  three 
concurring  verdicts ;  but  hot  after  decisions  of  three 
Juries  upon  the  saine  point.  No  evidence  was  giveo, 
that  the  codicil  was  executed  after  the  caneellatioD} 
which  was  incumbent  upon  the  dievisee ;  and  the  ▼eF' 
diet  stands  only  upon  the  ground^  that  the  heir  has  not 
disproved  that.  This  verdict,  obtained  upon  a  distinct 
Case,  adds  no  strength  to  the  former  verdicts.  The 
two  parts  of  the  "Will,  originaUy  in  duplicate,  are  ibaiid 
in  no  place  of  safe  custody.  The  codicil  is  found  in  an* 
other  place;  and  has  therefore  no  more  connection 
with  the  one  than  the  other.  The  utmost  eflect  of  the 
codicil  is,  that  in  1800,  when  it  was  executed,  it  ap- 
plied to  one  or  both  of  these  papers:  but  there  b  no 

evidencei 


Pkubbbto^ 
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S  that  at  the  death  of  the  testator^  m  1801;  twrn 
Ifhen  it  was  found,  it  applied  to  either,  as  an  effective 
kntrument.  The  legal  effect  of  the  dancellation  of  one 
of  diese  duplicates  is,  that  the  other  is  cancelled.  Lord  Pbbibsrtok« 
Ettenborougk  upon  the  last  trial,  as  Lord  Chief  Justice 
Mfmsfield  did  upon  the  former,  laid  that  down  clearly ; 
and  that  it  was  upon  the  devisee  to  repel  that.  This 
fa  not  an  equivocal  act  of  cancellatioh ;  leaving  any  douhti 
toy  room  for  implication,  that  it  was  involuntary.  At 
that  moment  the  testator  intended  to  take  away  the 
property  given  to  this  devisee;  who  must  shew,  at 
what  mcvpent  that  devise  was  reestablished.  If  that 
moment  cannot  he  pointed  out,  the  heirs  a^e  enti- 
ded ;  and,  as  they  are  so  nearly  connected  with  the! 
testator,  an  alteration  in  their  favour  of  his  intention  U 
Hot  improbable- 
Whatever  might  have  been  the  testator*8  intention  as 
to  the  uncancelled  instrument  in  1799^  when  he  sent 
for  it,  meaning,  as  he  said,  to  make  some  addition  to 
H,  he  never  executed  that  intention.  .  That  instrument 
appears  to  have  remained  from  that  period  without  al- 
teration or  attentioh  in  the  place,  where  it  iras  found ;  not 
in  any  place  of  safe  custody,  but  in  a  book-case ;  of 
which  Mrs.  Carey  had  a  key,  and  to  which  any  person 
might  have  had  access:  or  suppose,  if  it.i^an  be  crc«« 
dited,  that,  whenever  a  book  was  taken,  the  book- 
(Baise  was  locked :  is  that  the  way  a  man  treats  the  in- 
itrument  he  means  to  be  his  Will  ?  This  also  was  not 
the  instrument,  which  he  had  rectified,  according  to  .  his 
intention,  which  had  been  mistaken  by  Pemberton.  The 
testator  sees  the  books  lying  upon  the  sofa,  and  as^^ 
iists  in  removing  them :  but  this  instrument  never 
catches  his  eye.  It  never  occurs  to  him,  that  this  va* 
luable  paper  may  be  among  tho^  books,  taken  £roni 

the 
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1807;         the  same  place.      Does  this  prove  a  difTerent  considevw 


^   ation,  a  superior  care,  of  this  part ;  or  an  equal  dis» 
^^  regard    of  this    as   rf  the  cancelled  paper,    as  of  no 

Pembbrton..  value;  and  is  not  the  reason  obvious,  that  by  cancel- 
ling the  one  -  h^  had  rendered  both  ineffective  ?  Tht 
fair  conclusion  is.  that  the  instrument,  found  m  the  same 
year  1803,  cancelled,  in  the  same  book-case  with  the 
other,  was,  while  uncancelled^  and .  of  more  validity,  as 
containing  the  alterations,  kept;  ui  a  place  of  safe  cus: 
tody ;  but,  when  cancelled,  no  more  attention  was  given 
to  that  ihsui  to  the  other.  The  testator's  expression  to 
Mrs.  Carey ^  when  the  cancelled  instrument  ^was  pro- 
duced, is,  "  See,  how  rich  you  would  have  been,  if  I 
"  had  not  destroyed  my  Will :  **  not  "  how  much  more 
*^  rich ; "  denoting  comparison,  and  reference  to  another 
instrument. 

Under  these  circumstances  the  evidence  does  not 
sustain  the  verdict.  The  uncancelled  instrument  does 
not  contain  the  real  intention  as  to  Mrs.  Carey. .  There 
is,  no  evidence  of  a  change  of  intention  towards 
her;  from  which  the  object  to  do  away  the  sk\e^ 
atiohs  only  might  be  collected :  a  weak  reason  however 
for  the  destruction  of  the  whole  instrument.  The  in- 
ference is  rather  an  increase  of  favour  to  her :  a  larger 
sum  being  talked  of.  The  instruments  are  found  to- 
gether; in  a  situation,  in  which  no  man  would  keep 
his  Will:  that,  which  is  cancelled,  not  appearing  in 
that  state,  until  it  was  produced  in  ,)803 :  the  codicil, 
probably  executed  about  Christmas  1800;  which,  if 
once  it  applied  to  the.  cancelled  instrument,  cannot  now 
be  applied  to  that,  which  is  entire;  and  against  the 
naked  facts,  Which  throw  the  proof  upon  the  devisee, 
no  evidence  is  produced,  that  the  codicil  was  executed 
after  the  cancellation. 


Tht 
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The  Solicitor-General {ia),  Serjeant  WilUam,  Mr.         1807. 
^boTty  and  Mr.  J/ar/,  in  support  of  the  Verdict.^.   -.    ^^'^^ 
After  three   concurring  verdicts  a  Court  of  Equity  r. 

would  grant  a  perpetual  Injunction.  How  many 'more  Pembertqk. 
verdicts  are  required  to  put  this  question  at  rest  t  Is  it 
to  proceed  for  the  chance  of  a  verdict,  for  the  heir! 
Could  such  a  verdict  stand  against  thd  three,  obtained 
by  the  devisee?  The  prbposition,  that  the  naked  fact 
of  the  .cancellation*  o£  one  duplicate,  is  a  cancellation 
of  both,  is  not  conceded.  The  act  of  tearing  the  name 
froin  a  Will  is  ambiguous.  The  effect  depeftds  upon 
the  intention.  If  the  act  was  done  with  the  mtention 
of  ^cancelling  both  papers,  it  would  have  that  effect. 
If  one  is  in  the  possession  of  another  person,  the  can- 
cellation of  that,  which  remains  in  the  possession  of  the 
testator,  is  primd  facie  evidence  of  the  intention  to  can- 
cel both :  but,  if  both  are  in  his  possession,  there  is  no 
authority,  that  the  cancellation  of  one  is  even  primd 
Jade  evidence  of  that  intention.  Upon  the  reason  can 
that  be  presumed?  Why  are  not  both  cancelled:  why, 
the,  object  being  entirely  to  destroy  the  disposition,  is 
one  preserved?  The  argument  must  be^  tHat  he  knew, 
and  cliose  to  Irely  upon,  the  legal  consequence,  the  yir« 
tual  cancellation  of  the  other,  rather  than  take  the 
trouble  of  actually  cancelling  that  also ;  which  would  re« 
move  all.  doubt;  while  upon  the  other  supposition  he 
mu^t  carefully  preserve  the  cancelled  instnunient,  the  only 
evidence  of  his  purpose. 

.  A  testator  never  ezecutf^  a  Will  in  duplicate  with 
the  contemplation « of  keeping  both  parts.  But  the  in- 
stant an  alteration  is  made  in  one,  they  cease  to  be 
duplicates:   the  altered  instrument  is  from  that  tinae  a 

distinct, 

•   -. .  .  ♦ ' 

.(43)  Sir  Samuel  Romilly. 
Vol.  XIII.  U 
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1807.  distinct,    subsequent,  Will ;    as  if  a  Will  of   a  siibse- 

^    ^^""^^  quent  date  had  been  executed.     The  effect  of  striking 

Pbmbbrton  .  • 

„,  out  of  the  legacy,  at  the  age  of  21  or  mamage,  ttic 

Pbmbbrton*  words  "or  marriage!'  is  a  revocation  of  that  interest, 

eharged  upon  his  real  estate;    which   revocation  of  a 

particular  devise,    according  to  the  late  case  of  Lar' 

kins  v.  Larkins  (44),  ma,y  be  by  obliteration;    though 

an  interlineation   requires    re-execution  with  witness^. 

Then  the  effbct  of  the  revocation  of  a  Will,  which  re-  ^ 

yoked  a  former  Will,  is   to   set   up  that  former  Will  :^ 

Goodright  on  the  Demise  of  Glazier  v.  Glazier  (^4!5)mm 

That  is  precisely  this  case.     The  proposition,   that  &^ 

alteration  of  one  of  these  instruments  effects  the  altera 

ation  of  the  other,  stands  neither  upon  authority  no^ 

reason.    If  the  codicil  was  executed  before  the  cancel!' 

lation, '  it  is  by  no  means  admitted,  that  the  cance: 

tion  of  the  duplicate  of  the  Will  was  a  cancellation'  o/ 

the  codfcil. 

It  is  objected,  that  there  is  no  evidence,  that  thd 
codicil  was  executed  subsequent  to  the  canceUatioii. 
First,  the  transaction  itself  forms  an  inference  for 
the  presumption  of  a  Jury.  The  testator  having  m 
his  possession  these  two  instruments,  one  thus  defaoedj 
and  intending  to  republish  one  of  them,  the  probability 
is,  that  he  meant  to  republish  that,  which  was  unal- 
tered. But  the  codicil  itself  furnishes  evidence  stiD 
more  decisive,  that  he  could  not  mean  to  republish  the 
altered  paper:  the  codicil,  having  an  interlineation; 
reciting,  that  since  he  made  his  Will  he  had  purchased 
some  estates;  and  devising  them:  his  attention  there- 
fore called  to  the  necessity  of  noticing  the  alterations 

* 

and  interlineations  in  the  Will.     It  is  clear,  that,  whas 

doing 

(44)  3  Bou  ^  PuL  16.  (45)  4  Bur.  2612. 
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d<mig  thb,  he  meant  to  republish  some  Will;  declaring  1807. 
diat  instrument  to  be  a  Codicil  to  his  Will.  This  is  _  "^''^ 
strong  evidence,    that  he  meant  to   republish  the  part  ^^ 

unaltered,  not  the  other.  Next,  both  these  instruments  Pemberton; 
remained  iii  his  possession  until  his  death.  Admitting, 
Ifaongh  there  was  no  evidence,  that  he  saw  the  uncan- 
odled  paper,  when  lying  upon  the  sofa,  and  upon  the 
chest  of  drawers,  can  it  be  credited,  that  he  would 
not  have  destroyed  it,  if  repeatedly  under  his  notice; 
diat  he  would  hlive  left  the  cancellation  depending 
entirely  upon  the  preservation  of  the  cancelled  paper? 
Ele  must  be  supposed  to  reason  with  the  same  legal 
■oouracy  throughout.  Those,  who  attribute  to  him  such 
knowledge  and  providence,  must  account  for  the  sin- 
gular, preservation  of  the  codicil,  and  the  other  instru- 
ment  entire,  imputing  to  him  the  purpose  to  die  in- 
testate. 

The  note  to  Pemberton  in  January  1799,  subsequent 
to  -the  alterations,   desiring  him  to  bring  over  the  du- 
plicate, which  he  had,  in  order  that  some  addition  may 
be  made  to  it,  forms  material  evidence.     He  did  not 
then  consider  it  cancelled.    What  he  proposed  is  in  the 
dark.     It  could  not  be  merely  to  make  the  alterations 
he  had  made  in  the  other.     They  would  not  be  **Adr 
'^  dUion''     The  conclusion  upon  that  part  of  the  evi- 
dence is,  that  at  that  time  he  did  not  intend,  that. the 
instrument  he  had  altered  should  be  his  Will;  but  pro- 
posed to  make  some  addition  to  the  other;  that  he  af- 
terwards relinquished  that  design;  and  finally  resolved 
to  die  with    that   instnunent,    unaltered,    as    his  Will* 
The  fair  and  probable  presumption  is,  that  in  1798  he 
had  so  altered  one  part,  and  written  at  the  bottom  of  it, 
that  he  thought  it  necessary  to  do  something,  that  he 
got  the  other  part  into  his  possession  with  that  view ; 
and  then  cancelled  that,  which  was  defaced;  whidi  he 

U  2  kept 


308  CASES  IN  CHANCERY. 

1807*         ^^V^  before,  aa  a  sor(  of  draft  of  his  Will;  which  tbeh 
became  Viselesa. 


Pbmbbrton 

Pbmbbrton.       The  devisee  still  insists  upon  the  point,  which  Lord 

Eldon,  granting  a  new  trial  upon  another  ground,  de- 
clined  to  determine;  that  it  is  not  upon  the  deviisee  b 
shew,  that  the  act  of  cancellation  was  not  ammo  catiiM* 
lawU.  The  result  of  the  authorities.  Sir  Edward:  Sep- 
mour's  Case  ( 46 ),  Limbrey  v.  Mason  ( 47  )^  and  B^trtoih 
shata y.  Gilbert  {iS),  is,  that  the  heir  must  go  into 
the  circumstances  to'  shew,  that  the  act  was  done  widi 
that  purpose.  Upon  a  question  of  this  sort,  whether 
there  is  a  Will,  or  not,  or  as  to  the  sanity  of  the 
testator,  the  devisee  and  the  heir  stand  upon  equal 
terms:  there  is  no  favour  to  the  latter;  as  pc^hapa 
tliere  may  be  upon  a  question  as  to  the  constructibn  (tf 
aWiil.  ■  :.i 


The  Lord  Chancellor  (40). 
Jim*  28tlL  From  the  account  I  have  had  of  what  passed  upon 

the  last  trial  I  collect,  that  Sir  Vicary  Gibbs  is  perfecffy 
warranted  in  his  representation  of  the  opinion,  expressed 
by  Lord  EUenborough,  upon  the  proposition,  that,  as 
both  the  instruments  were  with  the  testator,  the  tiao- 
cellation  of  the  one  was  not  a  cancellation  of  the  other. 
His  Lordship  expressed  ia  dllTerent  opinion  upon  that 
point ;  holding,  that  the  cancellation  of  one  part  was 
primd  fade  evidence  of  the  cancellation  of  both ;  liabk, 
as  Lord  Chief  Justice  Mansfield  also,  held,  to  be  re- 
butted by  evidence,   that  there  was  not  animus,  cancel' 

tanJi, 

(4tf)  SUted    in   Oniont  v.         (47)  6  Vin.  tit.  Deo.  140, 
Tyrer,  I  P.Will.   344.     Pre.     pi.  11. 
Ck.  45&.    2  Vern.  743.  (48)  Cowp.  49. 

(40)  Lord  ErsHne. 


k  ' 
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/ahdif  or  by  a  republication ;  but  that  it  was  upon  the  1807. 

devisee  to  set  up  the  Will  again;   and  therefore  the    p    "^  ^^ 
time,'  at  which   the  cancellation    took  place>   with  re-  „. 

ference  to  the  date  of  the  codicil,  was  the  question :  Pembbbton. 
the  affirmative,  that  the  cancellation  was  previous  to. 
the  codicil,  being  upon  .  the  devisee :  a  question  of 
p^reQumption,  upon  all  the  circumstances,  whether,  the 
codicil  and  the  counter-part  of  the  Will  being  found 
uncancelled,  and  the  instrument,  that  was  altered,  be- 
ing that,  which  is  cancelled,  the  cancellation  took  place 
at  such  a  period,  that  the  instrument  is  set  up  .again 
by  the  codicil,  and  they  constitute  the  Will  of  this  tes- 
tator, 

•  The  evidence  of  Leighton  states,  that  though  the 
testator  i&equently  contradicted  l^imself  in  conversation, 
merely,  as  it  is  represented,  the  effect  of  habit,  his  de- 
clarations in  favour  of  this  boy  were  uniform.  He  made 
his  Will;  acting  upon  a  purpose,  corresponding  with 
those  declarations,  uniform,  contrary  to.  his  usual  ha- 
\nt,  and  so  rooted  in  his  mind  as  not  to  be  shaken 
by  the- versatility  of  his  temper.  He  had  scarcely  made 
the  Will,  when  he  was  dissatisfied ;  and,  if  I  found  any 
evidence,  that  his  dissatisfaction  touched  this  devise, 
that  it  was  a  general  dissatisfaction;  if  he  had  expressed 
a  #ish  to  die  intestate,  and  declared,  that  he  repented 
of  al>  he  had  done,  such  evidence  woyld  have  had  con- 
riderable  weight  against  the  devise.  But  his  mind,  is  to 
be  viewed,  not  through  his  declarations  only;  which 
are  of  no  value,  compared  with  his  acts.  On  the  very 
day  of  execution  he  makes  the  alteration  as  to  Mrs.  Ca-  . 
rey's  legacy ;  expressing,  not  that  he  had  changed  .his 
min^,  even  as  •  to  that  legacy ;  but,  that  his  diree- 
tion  was  not  understood.  At  that  time  the  counter- 
part was  carried  by  Mr.  Pembertan  to  Shrewsbury.    Here 
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then  is  no  indication  of  a  change  of  purpose  as  to  the 
principal  deyise. 

■ 

Mrs.  Carey  by  her  evidence  states^  tha-t  she  did  not 
see  the  Will  for  a  y^ar  afterwards ;  which  brings  it  to 
1798.  She  saw  it  then:  she  saw  him  make  some  ^a- 
sures  and  scratches  in  it.  The  instrument  being  pro- 
duced^  no  erasures  appear  over  the  principal  devise^  At 
that  time  there  was  no  cancelled  Will:  his  mind  aiq[>ean 
ynsettled  as  to  the  objects  of  those  alterations:  but  Ho 
change  as  to  his  principal  object*  This  carries  it  on  to 
the  important  period^  1799;  when  be  wrote  to  Mr.  Penh 
berton  to  bring  over  the  counter-part;  assigning  this,  rea- 
son; ''as  I  wish  to  make  some  addition  to  it;  which  I 
''  will  do,  when  I  go  to  town.""  He  ;nust  have  consideied 
the  Will  as  being  then  in  existence ;  but  as  a  Will,  that 
did  not  speak  hia  mind  as  to  the  legacy  to  Mrs.  Cany 
^nd  other  subjects. 


If  at  this  period  he  was  not  only  dissatisfied  with 

alterations,    but    farther  vrished.  to  have  no  Will,  and 

meant  to  die  intestate,  his  course  was  easy.    First,  he 

might  have  cancelled  the  part  in  his  own  possession;  whidi 

act  would  also  have  destroyed  that,  which  Mr.  Pember^ 

^on  had;   for,  if  a  testator  cancels  that  part,  which  b 

virith  him,  the  legal  presumption  is,  that,  the  dupUcste, 

in  the  possession  of   another,  is  not  to  pr^vaiL  •  My 

9pinion  goes  farther;   that  if  the  testator  bipaelf  has 

eels  the  other;  possession    of  .  both,   the    presumption    holds,    tbouj^ 

though  both      weajLcr ;    and    farther,    that,  even  if,  having    both    in 

are  in  the  Tes-  |jig  possession,  he  alters  one,  and  then  destroys  thai^ 

.    ^  *  posses-    ^jjjgj^  jjg  jjjjj  altered,  there  is  also  the  presumptionSi 
8iofi  *  aDQ  the 
cancelled  in-     ^^^  ^^  weaker.     But  all  these  cases  according  to  JBt 

stmment  had 
been  altered. 

In  the  two  latter  cases  the  presumption  weaker. 


Presumption, 
that  the  can- 
cellation of 
one  duplicate 
of  a  Will  cau- 


\  .  ^ 
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ionsJiOw  V.  Gilbert  (50)  are  matter  of  evidence.    Another  1807. 

mode^  if  he  intended  to  die  intestate,  was  to  destroy   ^    ^^"^'^ 
the  counter-part.      The  conclusion  therefor^  upon    this  '-^^ 

pfirt  of  the  ca^e  is,  that  up.  to  that  time,  when  h^  sent  Pbmbbrton, 
for  the  Counter-party  he  did  not  intend  to  di^  intestate; 
and  there  was  no  change  of  purpose  as  to  this  de- 
base.   ... 

• 

"Mrs.  Carey,  states,  that  this  instrument  was  put.  in  the 
ix)ok  casb.  At  that  time  it  was  locked  up.  The  instru* 
ment,  that  was  altered,  she  saw  no  more  till  September 
1803.  • '  When  that  was  produced,  and  he  pointed  out  to 
her  the  alteration  he  had  made  in  her  favour,  with  that 
expression,  "  See,  how  rich  you  would  have  been,  if 
**  I  had  not  destroyed  my  WiD,"  two  other  persons  were 
in  the  room.  There  is  nothing,  shewing,  thkt  the  act 
cff  cancellation  was  done  at.  that  time.  He  does  not  go 
for  the  purpose  of  shewing  it  to  her,  as  .  something 
done,  which  jt  was  necessary  immediately  to  commu- 
nicate :  but  he  shews  it  to  her  merely  as  coming  across 
him,  cancelled ;  and '  he  then  proposels  to  throw  it  into 
die  fire. 

*  *  • 

•  Let  us  pause  here  to  consider,  what  would  haVe  been 
the  consequence  as  to  the  unaltered  part ;  which  he  had 
ill  his  memory  so  far  as  to  have  sent  for  it.  Must  I 
not  presume,  that  he  knew,  that  was  in  hiis  possession; 
and  a  codicil,  made,,  and  solemnly  executed,  deposited 
m  a  drawer,  and  preserved  with  care  ?  Must  I  not  pre- 
'sume,  that  he  knew,  he  had  both  those  iiistruments ; 
that,  if  he  destroyed  that,  which  was  cancelled,  and 
Mrs;  Caretf  had  died  the  next  day,  and  there  was  no  proof 
of  previous  cancellation,  that  instrument  in  the  house, 
dated  in  1797,  and  the  codicil,  attaching  to  that  and 

nottiing 

(50)  Cowp.  40. 
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•  ■  *  . 

ia07.         nothing  else,  or  without  the  codicil,  if  that  had  been 
lost,  would  have  been  his  Will? 


Pembbrton 

Pembbrton*       Mrs.  Carey, then  saves  the  cancelled  instrument  from 

the  fire,  by  desiring  to  have  it  for  thread  papers. 
That  was  her  act,  not  his.  If  the  testator  considered 
this  instrument  as  no  longer  in  existence  as  his  Will, 
and  that  by  the  cancellation  of  one  he  had  cancelled  the 
other,  and  by  the  cancellation  had  also  destroyed  ibe 
codicU,  is  there  any  reason  to  conclude,  that,  he  would 
not  have  actually  destroyed  those  instruments  ?  The 
observatbn,  that  he  took  so  little  care  of  the*  inBtm- 
ment,  that  remained,  is  fair.  It  was  in  the  book-case; 
to  which  there  were  two  keys,  one  in  his  care,  the 
other  in  Mrs.  Careys.  It  was  taken  out,  and  put  upcm 
the  couch.;  and  this  is  not  a  house  in  town,  where  the 
room  would  be  open  to  many  people;  but  a  country 
house.  There  is  no  evidence,  that  he  saw  it  upon  die 
couch;  and,  when  company  was  coming,  the  books 
apd  all  were  put  into  the  closet  i  and  afterwards,  by  Ae 
act  of  Mrs.  Carey,  who  says,  she  knew  nothing  of  the 
codicil,  it  was  put  back  again;  and  was  kept  very  care- 
lessly ;  which  forms  the  strength  of  the  case  of  the  De^ 
fendantp  '     • 


But  we  must  ccmsider,  which  is  the  most  probabl^ 
ponclusion.  Could  the  testator,  using  this  ambiguous 
expression  to  Mrs*  Carey,  under  his  protection,  for 
whom  he  expressed  such  anxiety,  contemplate,  that  im 
the  event  of  his  death  the  next. day  she  would  have  no-' 
thing  ^  The  fair  and  reasonable  presumption  ujx^  the 
evidcaice  is,  thait  he  had  either  resolved  to  cancel,  or  had 
in  fact  cancelled,  at  the  time  he  was  no  longer  satisfied 
that  the  countef-part  should  remain  with  Pemberiam; 
and  that,  when  he  brought  it  back  to  his  own  possession, 
if  his  purpose  was  to  die  intestate,  he  would  have  can- 
celled 
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celled  both  instruments.  Upon  this  application  I  must  1B07. 
loci^  to  the  former  verdicts:  all  ^rawing  the  same  re-  p  J)**^^ 
fulty  that  he  did  not  intend  to  die  intestate ;  and  upon  |,, 

eridence,  which  might  have  been  received  upon*  the  first  Pemberton. 
trial.     After  all  this  evidence  the  loose  declarations  of 
the  testator^  under  circumstances  imposing  upon  him  no 
obligation  of  veracity,  are  nothing. 


•  I 


I  • 


*  This  case  therefore  must  now  be  at  re^.  My  conclu- 
mon  upon  the  evidence  concurs  with  that,  which  is  re- 
turned to  me.  Am  I  then,  satisfied  with,  this  verdict,  to 
fl^d  the  ease  to  a  fourth  trial,  for  the  chance  of  a  ver- 
dict, with  which  I  must  be  dissatisfied,  and  should  be 

obliged  to  direct  a  fifth  trial  (51  )• 

••  •     ■     .  • 

(5))  Bates  r.  Grat^s^  ^tc,  Vol.  JI,  ?87. 


BULMER,   }    „  1B07. 

ELLIS,         i  ^*  P'''^^'''  •/«».  14/A, 

*S9tk. 
npHESE  Petitions  were  presented  under  the  following     Promisory 
circumstances :  •  uotcs  given  by 

a  Stock  Broker 

Thomas  Pratt,     ^    stock-broker,    previously  to    his  '""^  ^*'  baianw 

«i_       J.       *i_j  'ji  .  o  >         of  an  accouot 

Oi^mKruptcy,    had  received  large  sums  of  money  from    ^  . 

the  petitioner  Jo/in  Peter  Bufm^,   to  be  employed  in  danced  to  him 

stock    transactions,    illegal    within    the   Stock  Jobbing  to  be  employ- 

Aet(5^).       The    bankrupt    kept    a    debtor    and    ere- ed  in  slock 

dtor   account  with  Bulmer;   charging  himself  with  the  jobbing  trans* 

nioney  advanced ;  and  bringing  the  profits  and  losses,  actions,  con- 

^g  trary  to  the 
Stat  7  Geo.  11, 
(62)  Stat.  7  Geo.  II.    c.  8.  c.  8.     Fart  of 

the  consider- 
ation consisting  of  the  profits  upon  those  transactions,  proof  under 
his  Bankruptcy  was  restrained  to  the  residue ;   vis.  the  money  re 
ceived,  which  he  had  applied  to  his  own  use. 
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1807.         as  they  occurred^    to  the  credit  or.  debit  o{  Buhner: 
_  '*^"*'  but  it  appeared  also,  ^Jiat  the  bankrupt,  while  he  had  a 

Ex  varte       "^^g®  sum  of  money  in  his  hands,  belonging  to  Bnlmer^ 

to  be  so  applied,  diverted  it  wholly  to  his  own  use,  widi^ 
out  employing  it  at  all  in  those  transactions;  and  be- 
coming insolvent,  and  the  balance  being  against  him  to 
the  amount  of  12,242/.  \Qs.  he  gave  to  Bulmer  twelte 
promisory  notes ;  which  Bulmer  attempted  to  prove 
under  the  Commission;  but  the  whole  proof  was  ze- 
jected  by  the  Commissioners,  on  the  ground,  that  the 
consideration  of  the  notes  was  illegaL  By  an  Order 
pronounced  in  April  1805,  upon  the  petition  of  Bulr 
$ner,  the  Commissioners  were  directed  to  admit  the  pe- 
titioner to  prove  such  sum  as  he  should  be  able  to  sub- 
stantiate; and,*  if  they  should  not  admit  him  to  prove 
the  whole,  or  any  part  of  it,  they  were  to  state  the 
grounds  of  the  rejection,  and  any  thing  special  relative 
thereto. 

The  Commissioners  by  their  Report  under  that  Order 
stated,  that  the  bankrupt  had  made  an  affidavit,  con- 
cerning the  transaction;  and  had.  been  examined  by 
them  viva  voce;  but  that  Bulmer,  though  summoned, 
had  not  attended ;  and  that  it  appeared  to  them,  by  the 
examination  of  the  bankrupt,  that  the  debt,  alleged  to 
be  due  to  Bulmer,  chiefly  arose  out  of,  or  was  mixed 
with,  dealings  and  transactions,  which  they  conceived  to 
be  u  violation  of  the  Act  of  the  7  Geo.  II,  against  Sfock 
Jobbing. 

r 

The  other  petition  was  presented  by  the  assignees ; 
stating  these  facts ;  and  praying,  that  the  Order  made  in 
April  1805  may  be  discharged,  and  that  Buhner's  daun. 
to  prove  may  be  finally  rejected. 

.  • 

.  On  the  petition  coming  on  to  be  heard  it  appeare 
by  the  bankrupt's  examination,   that  the  bankrupt  h 

receive 
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lecdved  the  money  for  the  purposes  above  mentioned, 
and  had  kept  the  account  of  profits  and  losses:  but 
Ifiat,  having  applied  the  money  to  his  own  private  use, 
butead  of  applying  it  in  the  purchases  of  Stock,  he 
)iad  given  twelve  promisory  notes,  making  together 
}2^2k  lOs.  for  the  balance;  but  that  such  balance 
was  in  part  made,  up  of  different  balances  of  gains, 
.fasought  to  the  credit  of  jBt^/mer,  viz.  15/«  1^.,  221,  10s., 
lldL  lU.,  75l.y  and  261.  5s.,  making  in  all  255/.  IBs.  fid. 
%rldch  was  the  mixture  alluded  to  by  the  Commissioners ; 
and  which,  entering  into  the  consideration  of  the  pro* 
qiisory  no^es,  was  the  groimd  of  rejecting  the  whole 
daim* 


1807. 


BULMERj 

Ex  .parte. 


The  Solicitor  General  and  Mr*.  W.  Agar,  in  support 
cf  die  Petition  by  Bulmer,  contended,  that  the  debt, 
claimed  by  him,,  could  not  be  affected  by' the  Act  of 
Parliament. 


T/te  Lord  Chancellor. 
^  The  question  is,  whether  a  balance  could  have  been 
recovered  at  Law  upon  tliese  twelve  promisory  notes : 
Cdf,.  iC  not  upon  the  notes,  a$  in  part  tainted  with  the 
Qlegal  gain,  arising  from  stock  jobbing,  whether  the 
petitioner  Bulmer  could  nevertheless .  have  recovered 
against  PrcUi,  if  he  had  continued  solvent,  as  for  mon^y 
had  and  received  to  the  use  of  Bulmer,  all  the  funds 
|n  the  hands  of  Pratt,  which  he  had  no't  employed 
\fi  stock  jobbing,  but  which  he  had  diverted  to  his 
own  private  use;  and  there  can  be  no  doubt,  that  he 
might. 


Jan.  29f  A» 


Some  confusion  has  arisen  upon  this  subject  in  our    Principlo 
l^ks  from   stating    too    generally  the    principle,   upon  upon  Actions, 

which  arising  out  of 
illegal  trans- 
•    actions:  if  malutn  prohibitum  only,   the  PlaintiQ*  may  recover;  unless 
it  be  dircctjy  upon  the  contract  precluded. 
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loot.         Mhich  Courts  refuse,  their  assistance  to  persons,   viho 
''^"'^^    ^      have  been  engaged  in  illegal  contracts ;  although,  as  be- 
•  g^  *       tween  the  parties  litigant,  private  justice  is  on  the  aide 

^^  ^*  pf  the  Plaintiff.  It  is  said,  that,  if  a  Plaintiff  cannot 
open  his  case  urithout  .shewing,  that  he  has  broken  the 
Law,  the  Court  will  not  assist  him ;  whatever  his  cUum 
in  justice  inay  be  upon  the  Defendant.  But  this  propo- 
sition is  much  too  large  and  general;  and  is  not  at  afl. 
supported  by  the  authorities.  The  case  may  be  so  ocm- 
nected  with  illegal  transactions,  that  it  may  be  imposdUe 
to  disconnect  it  from  them :  but  if  the  illegality  be  mahm 
proMbHum  only,  the  Phuntiff  may  recover,  imless  it  be 
directly  upon-  the  contract  precluded.  This  is  deadly 
established  by  the  case  oi  Faikney  v.  Reynqus  (53) ;  the 
principle  of  which,  though  doubted  by'  a  high  autho- 
rity (54),  has  stood  its  ground,  whenever  it  has  beeo 
questioned ;  and  must  be  taken  to  be  the  Law« 

It  was  an  action  of  debt  by  jPat^ii^y  upon  a  bond, 
and  the  Defendant,  after  praying  oyer  p(  the  condition, 
pleaded  the  Act  of  the  7  of  Geo.  II,  against  Stock  Job- 
bing ;  and  averred,  that  the  Plaintiff  and  Bichardkfm 
were  jointiy  c<Micemed  in  stock  jobbing;  and  that  the 
Plaintiffy  contrary  to  the  Statute,  voluntarily  gave  to 
several  persons  large  sums  of  money  amounting  to  SOOSL 
for  compounding  and  making  up  differences  for  the 
not  .delivering,  stock,  &c.  {/oUowing  the  wards  of  the 
Act);  and  that  the  bond  was  given  to  secure  the  le- 
payment  from  Biekardson  of  1500/.,  (being  the  moiety 
of  the  30OO/. ) ;  which  the  Plaintiff  had  paid  on  the  joint 
account.   • 

* 

The  Plea  wa$  demurred  to;  but  the  Court  hdd^ 
that  although  the  persons,  to  whom  Fmkney  had 

th 

(53)  A  Burr.  2009,  (54)  Post,  Vol.  XIV,  192. 
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loney  for  Richardson  and  himself,  could  not  have         180T. 

oed  .such  payment  agamst  them,  or  either  of  them,      Bu^TJ^h 

sbntract  being   directly  against    the  Act,    and  al-      Ex  parte. 

[h'  if  Faikney  bad  paid  what  was  dhe  by  lioth,  the 

qight  perliai^s   not  have   raised   an  assumpsit  by 

mison  to  pay  his  tnoiety,  if  faikney  bad  paid  it 

^Ut  his  consent,  yet  JRtc^rcboit  (55)  having  given 

ad  to  secure  it,  that  circumstance  was  conclusive 

nee,    that  he  bad  agreed  to  such  voluntary  pay- 

;  und  therefore,  though  the  obligation  arose  from 

riginally  illegal  transaction,   the  bond  was  a  valid 

ation. 

le  law  of  this  case  was  clearly  recognised  and  ton-^ 
A  by  the  .case  of  Petrie  and  Another ^  Executors  of 
*le  V.  Hannay  (56).     There  Keeblcy  the  testator,  and 
«ay,  and  one  Sadlier^  having  been  engaged  in  stock  ' 
ing,  and  having  come  to  a  settlement  with  Pof^f^, 

broker,  who  had  paid  all  the  differences,  Keebl^ 
A  him  the  whole,  except  811/.,  part  oi  Hannai/s 
ortion;  for  which  Keeble  drew  a  bill  in  favour  of 
is;  which  Hannay  accepted:  the  bill  not  being 
,  when  due,  by  Hannay^  Portis  sued  the  Plaintifis, 
ixtors  of  Keeble t  and  recovered  the  money ;  no  de^ 
3  having  beeii  made;  and  the  case  reported  was  ian 
n  for  their  reimbursement  as  for  money  laid  out  , 

expended;  and  it  was  held  by  the  Court,  Ldfd 
yon  only  dissenting,  that  the  action  was  maintain- 
•  ^he  noble  and  learned  Lord,  whose  memory  I 
ish  with  affection,    and  who,  in   my  opinion,    was 

of  the  greatest  lawyers,  who  ever  flourished  in 
ffonc/,  did  not  venture  to  deny  the  Xzm  o{  Faikney  r. 
fnous;   but  said,  that  it  did  not  apply,  as  the  Conrt 

was 

>6)  Id  3  Term  Rep,  410,      the  other  OefendanI  as  co- 

)  to  Petrie  v.  Hannay,  it      obligor. 

ears,  that  Richardson  was         (56)  3  Term  Rep.  418w 
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be  impeached 
by  matter  de 
hon;  as  upon 
averment  of 
illegal    and 
corrupt  con- 
sideration. 


was  in  that  case  stopped  from  entering  into  the  il- 
legal consideration ;  the  action  being  on  a  bond ;  bnt 
it  appears,  not  only  from  the  judgments  delivered  by  thtf 
other  Judges,  but  by  the  case  of  Faikney  v.  Reynoui 
itself,  that  that  was  not  so;  for  the  Stock  Jobbing 
Act  (57)  was  pleaded/  and  no  law  is  better  established! 
than  that  deeds  may  be  impeach^  ^y  matter  ife* 
hors (58);  as  upon  averments  of  illegal  and  corrupt  con- 
siderations; which  happens  every  day  in  cases  of  usury  f 
in  this  case  therefore  of  Petrie  v.  Hannay  (59)  the 
Court  could  not  but  see*,  that  there  had  been  illegal 
transactions,  which  gave  rise  to  the  demand;  but,  th0 
money  demanded  not  being  directly  upon  the  illegal 
contract,  an  acceptance  being  given  for  the  debt,  and 
being  due  in  good  faith  and  justice,  it  was  recoverable 
at  Law. 


This  very  distinction  was  taken  in  the  case  of  Sfeen 
V. Liishley  {60)  but  how  properly  in  the  instance  may 
be  doubted.  In  that  case  the  action  was  on  a  Bill  of 
Exchange,  drawn  by  one  Wilson  on  the  Defendant,  and 
accepted  by  him,  and  after  acceptance  indorsed  by 
Wilson  to  the  Plaintiff.  It  appeared,  that  the  Defendant 
had  been  engaged  in  stock  jobbing  transactions  with  dif- 
ferent persons,  in  which  transactions  Wilson  was  employed 
as  his  broker;  and  had  paid  the  differences  for  him. 
Some  dispute  arising  as  to  the  amoimt  so  pud  by  the 
Defendant/  and  the  matter  being  referred  to  arbitration, 
the  sum  of  306/.  I2s.  6d.  was  found  to  be  due  \o  Wil- 
son from  the  Defendant ;  on  the  footing  of  which  debt^ 
found  diie  by  the  award,  Wilson  drew  the  bill  in 
question;  which  was  accepted  by  the  Defendant,  and 
indorsed  to  the  Plaintiff.    Here,  as   far  as  illegality  of 

consideration 


(67)  Stat  7  Geo.  II,  e.  8. 

(68)  CW/iiff  V.   Bhtnferft, 
2  Wils.  341. 


(59)  3  Term  Rep.  418. 
(W)  (J  5rmw  RejK  01. 
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OODttderation  applied,  the  Plaintiff  could  only  be  in  the  1801. 

Iplace  of  Wikon,  the  drawer ;  and  the  Plaintiff  was  there-  bul^r 

fiice  nonsuited  by  hord  Kenyan  at  'the  trial,  on  the  ground,  j^  parte. 

diat  the  consideration  of  the  note  was  directly  for  a  sum, 

tihe  payment  of  which  could  not  be  enforced ;  though 

found  due  imder  an  award.  , 

.  On  a  motion  for  a  new  trial  Lord  Kenyan  said,  and 
another  Judge  appears  to  have-  concurred  with  him, 
that,  if  the  Plaintiff  had  lent  the  money  to  the  Defen- 
dant to  pay  the  differences,  and  had  afterwards  received 
the  bill  in  question  for  that  sum,  it  woilld  have  been 
within  the  principle  of  Faikney  v.  Reyn(m8{G\)\  but 
that  in  the  case  before  them  it  waa  an  action  for  the 
very  difference. 

This  case  shews,  that  Faikney  v.  Reynotis  and  Petrie 
▼•^aitnay  (62)  were  recognized  as  law;  and,  with  great 
submission  to  Lord  J^eny on,  the  case  is  absolutely  the 
same  with  Faikney  v.  Reynous ;  because  the  reference 
of  the .  amount,  ai^d  the  acceptance  of  the  Defendant 
after  the  award,  was  the  same  evidence  as  the  bond 
wa&  in  Faikney  v.  Reynous,    that  Wihan  had   paid  thd 

m 

Defendant's  differences  by  his  direction ;  and  if  so^  the 

eases  cannot  be  distinguished.      I  thought  so,  when  I 

moved,  as  Counsel,  to  set  ^side  the  nonsuit;  and  I  think 

so  still.     If  Wilson  by  the  Defendant's  consent  had  not 

paid  his  differences,  they  could  not  have  been  recovered 

by  those,  to  whom  they-  were  paid ;    but  having  been 

paid  by.  his  desire,  the  person  paying  them  was  entitled 

to  be  reimbursed.     .The  history  of  this  case  is  plainly, 

that  laord  Kenyan  kept  up  his  objection  to  the  case  of 

Faikney  v.  Reynous ;  and^  it  appears  by  the  Reporter's 

note,  that  Mr.  Justice  Grose  and  Mr.  Justice  Lawrence 

yftete    at    the   Old  Bailey :    probably  it    passed    on    a 

sudden. 

The 

(61)  4  Burr.  20(».  (62)  3  Term  Rep.  418. 
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,1807.  The  true  distinction  occurs  again  in  Booth  y.  Hodg* 


„  ^^""^^  8on{6S)\  in  which  judgment  I  entirely  concur;  and  the 

Ex  varte       !^^^8^^f  ^^^  y^ere  absent  on  the  other  occasion^  were 

present  in  that  instance.  There  the  BroumSy  who  be- 
came bankruptSi  had  been  partners  with  one  Hodgson\ 
who  was  an  insurance  broker,  m  the  insurance  of  ships: 
a  partnership  illegal  by  Statute  ( 64 ).  The  name  of 
Broum  only  was  used  in  thePoUcies;  but  all  the /ir^ 
nUums  from  the  commencement  of  the  partnership,  t31 
Brown  became  bankrupt,  were  received  by  the  Defend- 
ant ;  which  amoimted  to  upwards  of  20,000/. ;  for  which 
the  action  was  brought  by  the  assignees  of  the  Broum, 
There  it  was  justly  held,  that  the  Plaintiff  could  oot 
recover :  there  was,  as  Mr.  Justice  Grose  observed,  no 
express  assumpsit \  and  the  law  would  not  imply  one; 
the  action  being  by  one  partner  in  an  illegal  partnership 
to  recover  the  part  of  the  illegal  traffic  from  the  other 
partner.  But  in  that  case  the  whole  Court  expressly 
recognised  Faikney  v.  Reynous  (65)  and  Petrie  v.  Haih 
nay  {66)  to  be  law. 

■  < 

* 

The  application  of  these  principles  and  ca^es  to  the 
case  now  before  us  is  obvious.  I  shall  not  *  permil 
Bulmer  to  prove  the  promisory  notes,  as  binding  obli- 
gations; as  the  consideration  for  them  b  made  up^ 
though  a  very  small  part,  of  the  fruit  of  the  illegal  use 
of  the  money,  lodged  with  the  bankrupt:  but  I  shall 
allow  him  to  prove  all,  that  is  admitted  by  the  bank- 
rupt to  have  been  the  money  put  into  his  hands,  and 
diverted  to  his  own  use;  as,  if  he  had  continued. sol- 
vent, he  must  have  been  responsible  to  Bulmer  ior  that 
misapplication  (  67 ). 

(G3)  6  Term  Rep.  405.  .  (&S)  3  Term  Rep.  418. 

(64)  SUt.  6  Geo.  I,  c.  18,  (67)  The  doctrioe  of  Frik* 
s.  12.  See  ante,  Ktwwles  v.  ney  v.  Reynous  and  Petrie  r. 
Houghton,  Vol.  XI,  168,  Ex  Hannay  is  still  very  questioiH 
parte  Mather,  III,  373,  and  able.  See  Ex  parte  Daniett, 
the  note,  374.  post,  Vol.  XIV,  191. 

(65)  4  Burr.  2069. 
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Rolls. 
AYNSWORTH  r.  PRATCHETT(68).  i807. 

Feb.  24th. 
rpaOMAS  AYNSWORTH  hj  his  Wai  devised  and    Increase  of 

'    bequeathed  his  real  and  pei*sonal  estate  to  trus-  maioteDance, 
tecs,  upon  trust  to  pay  to  his  wife  for  her  life  such  W^od  that 
annual  sum,  as  would,  with  the    tents  and  profits  of  pr«»cribed  by 
his  estate,  settled  upon  her,  make  up  100/.  per  annuntp  j      j     '  j   ~ 
and  to  permit  her  to  receive  the  rents  of  a  house,  with  circamstances* 
tfie  use  of  the  furnitiire  and  other  articles,  also  for  her  fj^^  iofaots 
life ;  and  upon  farther  'trust  by  sale  or  mortgage  to  rfuse  being  entitled 
and  pay  to  his  wife  for  the  maintenance  and  education  to  the  fond  ab<- 
of  all  the  children  he  might  have  by  her,  living  at  his  ^olaUAy  among 
death,  or  bom  in  due  time  afterwards,  SOL  per  annum  V**°V  ^^'  * 

each,  as  lon^^  as  they  should  choose  ta  remain  under       f.       ^ », 
'  c^  J  porUon  at  21 ; 

"^'  «»^®'  and  the  sons 

to  the  residae 
^he  testator  also  directed  his  trust^s  to  pay  to  all  with  survivor- 
his  daughters,  living  at  his  death,  or  bom  in  due  time  ship, 
afterwards,  when  and  as  they  should  respectively  attain 
Sir,  1000/.-  each:   and  to  raise  such  sums  as  should  be 
sufficient  to  place  his  sons  out  apprentices,  or  to  a  pro- 
fession ;  and,  as  to  the  residue  of  his  real  and  personal 
estate,  tp  convey  and  assign  among  his  sons  John,  WU^ 
lianif  T/iamas,  and  such  other  sons  as  he  might  have  by 
his  said  wife,  living  at  his  death,  or  bom  in  due  time 
afterwards,  *  equally,  as  tenants  in  common,  and  their 
heirs,  executors,  &c.  with  survivorship. 

.  The  Bill  was  filed  on  behalf  of  John,  Tliomas^  and 
Elizabeth,  the  surviving  children  of  the  testator;  Wil-^ 
Uam  being  dead.  The  object  of  the  Bill  was  to  obtain 
an  increase  of  maintenance ;  and  a  petition  was  accord- 
ingly, presented  on  the  part  of  the  Plaintiffs;  stating,  that 
the  Plaintiff  Jofm  Affnsworth  was  of  the  age  of  eighteen; 

Thomm^ 

(68)  Reg.  Book,  A.  1R06,  fo,  263.  ft. 

Vol.  XIII.  X 
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18Q7.  Thomas  thirteen^  and  Elizabeth  eleven;  that  the  rents 

Ay  Ns WORTH  *^^  profits  of  the  real  and  personal  estate,  after  satisfaC' 

.  v.  tion  of  the  debts  and  all  charges,  greatly  exceed  the  al- 

Pratchett.  lowance  of  SOL  each  for  maintenance,  given  by  the  Will; 

that  the  petitioners  all  Uve  with  their  mother ;  and  h^fe 
not  any  other  fortune  than  they  are  entitled  to  under  the 
Will;  that  the  allowance  of  30/.  each  is  greatly  insuffi- 
cient for  their  nuuntenance  and  education;  particularly  as 
the  eldest  son  is  in  a  bad  state  of  health,  so  as  to  require 

•  - 

medical  advice,  and  joumies  to  the  sea ;  and  fhdt  their 
mother's  income  is  only  the  sum  of  100/.  per  amnm 
under  the. Will. 

.  The  prayer  of  the  p^tiiti<m  was,  that  the  petitioners 
may  be  declared  under  the  circumstances  entitled  to 
farther  maintenance,  according  to  the  prayer  of  the  Bifl, 
as  well  for  the  time  past,  since  the  death  of  the  father, 
as  to  come;  and  a  reference  to  tlie  Master  for  that 
purpose. 

This  Petition  had  been  in  the  consent  paper :  but,  .the 
Master  of  the  Rolls  having  some  doubt,  it  was  set  down 
in  the  general  paper. 

*Mr.  Home,  in  support  of  the  Petition,  in  addition  to 
other  authorities  (69),  which  he  had  cited,  referred  tQ  a 
case  in  the  family  of  the  Duke  of  Leeds. 

The  Trustees  did  not  oppose  the  Petition. 

The  Master  of  the  Rolls  said,  upon  the  authorities 
the  Order  might  be  made;  and  a  reference  was  directed 
accordingly. 

(69)  See  ErrtngUm  v. Chap-     low,  post,  XIV,  202 ;  and  the 
fiMm,  ante.  Vol.  XII,  20,  and     notes,  203.  Ill,  12. 
the  references.  Enat  v.  Bar- 
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NELTHORPE  v.   LAW.  1807. 

Feb.  6<A. 
^HE  original  Bill  in  this  cause  prayed  an  injunction    InJQ^ctioD  of 

against  proceeding  at  law  upon  promisory  notes,  course  for  want 

I  injunction  had,  not  been  obtained,   when   the  an-  ®^  Answer  to 

er  came  in;   after  which  the  Bill  was  amended,  and  *|^  *™®**"^ 

?  Plaintiff  obtained  an  injunction  of  coiurse,  for  want         '  i.    . 

,  '  swer  haTiDg 

1^  answer   to  the  amended  Bill.    The  Defendant  y^^^^  p^^  |q  ^^ 

tved  to  discharge  that  Order ;  and  the  Plaintiff  moved,  the  original 

It  the  injunction  should   be  extended  to  stay   trial, .Bill;  and  no 

on  the  usual  affidavit.    The  Defendant's  motion  was  Injaoction  ob« 

andoned  upon  the   suggestion,  that  the   answer  was  ***°®^  ^P^*^ 

on  the  file:  but  the  Six-Clerks' Certificate,  was  not    .  . 
,  lojaDction 

^«^^^-  sUjs  Exe<ju. 

tioD  only :  not, 
Mr.  TV.  Agar^  for  the  Plaintiff    in  support  of  the  as  in  the  Coart 
ler  motion,  cited  3  BamardUUm  822,  as  an  authority,  ^^  Exchequer, 
1^  an  injunction  not  having  been  obtained  upon  the  '^'f^Jl^^  ''"^ 

ffinal  Bill,  an  injunction  of  course   may  be   had  for        ^    . 

^  *  wards  pe  ex- 

nl  of  an  answer  to  the    amended  Bill;   contending  tended  to  sUy 
ther,  that  the  injunction  should  be  extended  to  stay  Xrial  upon  a 

il.  slight  Affi- 

davitt 

Mr.  Thomson^  for  the  Defendant. 
Where  one  case  has  been  made  by  the  (uriginal  Bill, 
1  upon  the  answer  coming  in .  a  new  case  is  made,  by 
ng  an  amended  Bill,  if  the  Plaintiff  may  have  the  com- 
»n  injunction  for  want  of  an  answer  (70),  he  cannot 
onian  affidavit  such  as  this,  extend  it  to  stay  trial, 
special  ground  should  be  laid,  and  verified,  which  is 
[uired  by  the  Court  of  Exchequer.  The  affidavit  is 
ly  A  general  allegation,  that  the  Pl^tiff  is  advised 
1  believes,  that  important  discovery  may  be  obtained 
m  the  Defendant's  answer ;  which,  if  a  true  an- 
swer 

[70)  Norris  v.  Kennedy,  ante»  Vol.  XI,  565 ;  see  569,  and 
)  references. 

X2 


324  CASES  IN  CHANCERY. 

1807.  swer  shall  be  put  in,  will  enable  the  Plaintiff  to  defend 

Nblthorpb   ^°*^'^   **  ^^'     ^^^9    ^h®  answer  being  now  put   in, 

what  more  would  the  Plaintiff  have  ? 


9. 

Law. 


The  Register  (71 )  referred  the  Lord  Chancellor  to  the 
case  of  Farrar  v.  Letms  (  72) ;  as  establishing  the  practfee 
of  the  Court  of  Chancery  to  extend  the  injunction  to 
stay  trial  upon  a  very  slight  affidavit. 

The  Lord  Chancellor. 
The  case,  cited  froQi  Bamardiston^  id  a  precise  aff- 
thority  for  the  Plaintiff's  first  point;  that,  no  injunc- 
tion having  beeh  obtained  upon  the  original  BiQ,  and 
the  answer 'being  put  in,  the  Plaintiff  may  upon  an 
amended  Bill  have  the  common  injunction  for  want  of 
an  answer.  The  difficulty  is  as  to  the  application  to 
extend  it  to  stay  trial  upon  a  very  slight  affidavit.  That 
has  beeh  permitted,  I  take  it,  with  a  view  to  obviate  the 
iefiect  of  the  practice  of  this  Court;  which  differs  from 
that  of  the  Court  of  Exchequer ;  where  the  injunction 
goes  at  once  to  stay  trial;  here  staying  execution  only 
in  the  first  instance  (78). 

Therefore,  as  the  Defendant  has  not  the  regular  evi- 
dence, the  Six-Clerks*  Certificate,  that  the  answer  is  put 
in,  the  Plaintiff  must  upon  thia  affidavit,  according  to 
the  practice  of  this  Court,  have  the  injunction  extended 
to  stay  trial. 

(71)  Mr.  Crofts.  ante,  Vol.  XI,  450 ;  and  tbe 

(72)  2  JDtcA.  729.  note,  452. 

(73)  See  Pearson  v.GarHck, 
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*    THWAITES,  Ex  parte.  1»^- 

♦  ,Feh.lth. 

rjPON  the  opening  of  a  Commission  of  Bankruptcy,    A  Commis^ 

after  .the  Commissionerji  had  qualified,    an  objec-  ^^^^  ^^  5ank- 

tion  appeared  to  the  proof  of  the  act  of  bankruptcy:  '"P*^!*  "*•'' 

the  evidence  offered,  being  in  fact  that  of  the  person,     *'  ^    ^ 

•  upon,  cannot 

against  whom    the  Commission  was    aY^arded.      Under  .     ^t^.^ 

these  circumstances  a  petition  was  presented ;.  stating.    Therefore 

that  the  petitioner  is  now  prepared  with  evidence  of  an  the  Commit^ 

act  of  bankruptcy;  but  an  act  subsequent  to  the  date  sion  being 

of   the  Commission;   praying  therefore,   that  the  teste  opened^  and 

of  the  Conuqission  m^iy  be  altered;   or,  that  the  Com-  ^«  Co»»»»- 

mission  may  be  superseded,  and  that  a  new  Commission  ,     . 

»^y"«F-  lifieJ^JTihe 

proof  of  the 
Mr.  Codke,  in  support  of  the  Petition,  suggested,  as  act  of  Bank- 
to  the  first  object  of  the  prayer,  that  Lord  Etdon  had.  mptcy  {ailin^^, 
a  difficulty  in  doing  this,  with  reference  to  the  Revenue  '**  order  to 

Laws (74).     .  ,  P~;^  f^^ 

of  Bankruptcy 

'  snbseqnent  to 
Tf^  Lord  Chancei^lor  agreed, -that  it  would  be  im-*  ^^  ji^^  of  the 

proper,  after  the  Commission  had  been  acted  upon ;  and  Commission 

therefore  ordered,  that  the  Commission  should  be  super.-t  the  Commis- 

sed^i  and  that  a  new  Commbsion  should  issue,  **®'*  was  super- 

seded ;  and  a 
(74)  Ante,  Ex  parte  Thomp-     note,    208.       FttAer*«  (kiMe^  new  Commis« 
joii.  Vol  IX,  207,  and  the     Burrowis  Case,  X,  190, 286.  sion  issnod. 


325  a  CAS£S  IN  CHANCERY. 

Rolls. 

1806. 

Dec,  nth. 

I8O7. 

feb.  3rf,  6fA,  WOOD  V.  PENOYRE. 

9M. 

Legacies,  to  be  HTHOMAS  TOLSON  byhisWffl,  dated  the  9th  of 

paid  oat  of  May,  1788,  after  payment  of  his  debts  gave  to -the 

"^°®^  [♦326]  Defendants  ^Penoyre  and  Wood  the  Aim  of  6000i,  se- 

^®  ?**  cured  to  him  with  interest  at  5/.  per  cent,  upon  a  mort- 

«  ^'^S®*  gage  of  the  estate  of  Sir  Lucius  O'Brien,  in  the  county 

"  covered '*  of  Clare  in  Ireland,  and  all  his  legal  and  equitable  inte- 

The  right  to  ^^^  ^  ^^^  ^^^  mortgage;  upon  trust  to  carry  on  the 

interest  at  4  suits  depending  in  Ireland  for  recovering  the  said  money, 

per  cent,  the  in  case  it  should  not  have  been  psdd  in  the  testator^s' 

mortgage  pro-  Hfe  •  and  pay  and  apply  the  said  money,  when  recovered, 
dacing  6,  does  j^    the   manner    hereinafter  mentioned.      The    testator 

?J^^^.        afterwards  gave  the  following,  among  several  other,  le- 
upon  the  time,        .  ^  &»  o 

when  the  mo-    «^'^^- 
ney  is  reco- 
vered. ^'  Also  I  give  to  my  said  trustees  th6  sum  of  9S00L 

**  to  be  paid  within  six  months  next  afti^r  my  decease ; 

**  and  also  the  farther  sum  of  2500/.  to  be  paid  out  of 

^*  the  money  due  on  the  Irish  mortgage  when  the  same 

^*  shall  be  recovered ;"  upon  trust,  to  place  out  the  said 

two  sums  upon  Government  or  other  good  securities,  and 

pay  the  interest  or  dividends  to  the  testator's  niece  EUr 

xabeth Holland  for  Ufe^  for  her  separate  use;  and  after 

her  decease  to  divide  the  trust-money  among  her  youngei 

children  equally. 

**  Also  I  give  and  bequeath  the  several  legacies  to 

**  the  several  persons  herein  after  mentioned,  ( that  is  to 

*^  say)  to  my  niece  Elizabeth  Wood,   the  sum  of  10(R» 

''and  to  each  of  her  four  children  100/.,  to  be  paid  as 

*'  soon  as  may  be  after  my  decease ;  and  also  to  each 

*^  of  her  said  children  the  farther  sum  of  900/.,  to  be 

''  paid  out  of  the  money  due  on  the  Irish  mortgage  when 

**  the  same  diall  foe  recovered." 

A  great 
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A  great  number  of  legades  followed;  and  then  this 
clause : 

''  ^And  I  direct  that,  the  legacies  herein  before  jgiven 
*'  to  niy  servants,  and  all  other  legacies  not  exceeding 
*'  100/.  each,  shall  be  paid  immediately  after  my  de- 
"  cease,  and  the  other  legacies,  with  those  given  to 
'*  charitable  uses,  within  six  months  next  after  my 
•*  decease/' 


1807. 


Wood 

Pbnoyre* 
[  ♦327  ] 


The  testator  gave  the  residue  of  his  estate  to  his 
nephew  Joseph  Ldwrance  DartcM;  and  appointed  his 
trustees  to  be  two  of  his  executors. 

At  the  time  of  the  testator's  death,  which  happened 
soon  after  the  execution  of  his  Will,  and  at  the  death 
of  his  meoe  Elixabeth  Holland  in  1791,  the  money,  due 
(m  the  mortgage,  was  still  outstanding.  It  was  after* 
wards  received  with  a  considerable  arrear  of  interest, 
by  the  surviving  executor^*  The  Bill,  filed  by  the 
surviving  (hildren  of  the  testator's  nieces  Wood  and 
HoUand,  and  the  pergonal  representatives  of  those, 
who  were  dead,  prayed  a  declaration,  that  the  Plain- 
tiflb  are  respectively  entitled  to  interest  on  the  seve* 
jral  legacies  of  900/.  each;  and  also  on  the  legacy  of 
9SO0L,  by  the  Will  directed  to  be  paid  out  of  the 
money  due  on  the  mortgage,  at  the  rate  of  51.  per 
eeni*  from  the  death  of  the  testator:  or,  if  not  from 
that  time,  then  from  the  end  of  six  months  after  his 
death. 


Mr.  Alexander  and  Mr.  Daniel,  for  the  Plaintiffs^ 
The  question  arises  upon  the .  words,  *'  when  reco- 
«*  vered ; "  first,  whether  the  date  of  the  recovery 
ought  to  be  the  period,  from  which  the  interest  is  to  be 
computed ;  if  not,  then  what  is  the  period.  The  con- 
struction, attempted  upon  these  words,  makes  the  in- 
terest   depend    upon   accident,     and    the  diligence    of 

the 
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Wood 
Penoyre. 


the  trustees.  The  effect  of  an  express  and  absolute 
declaration^  that  the  interest  of  the  legatees  shall  de- 
pend upon  such  circumstances^  is  not  disputed:  but, 
a  different  construction  is  made,  where  it  is  possihie; 
in  order  that  the  right  may  not  depend  upon  acci- 
dents, that  attend  getting  in  the  property,  the  obsdr 
nacy  of  the  debtor,  and  the  diligence  of  the  trustees. 
The  rule,  taking  the  time  of  payment  as  detenniniiig. 
the  period,  from  which  the  interest  is  to  commence,  is 
not  an  absolute,  imperative,  rule;  but  subservient  to 
the  intention :  for  instance,  in  the  case  of  children,  the 
time  of  payment  is  not  taken  as  affording  the  rule-  as 
to  interest.  In  the  case  of  a  legacy  out  of  a  debt  theif 
is  necessarily  inherent  in  the  natiure  of  the  thing  a  po8t> 
poned  tiine  of  payment ;  and  yet  that  does  not  afford  the 
measure  of  time,  from  which  interest  is  to  be  calculated* 
The  cases  establish  this  proposition,  that,  though  an  ex- 
press and  unequivocal  direction  shall  have  this  effect,  the 

m 

Court  will  not  without  thdt  permit  the  rights  of  parties 
to  depend  on  such  circumstances.  It  comes  very  near 
controuling  the- intention.  •Hutcheonv.MafMngtan{15), 
was  much  considered  in  JS/trtn  v/£&7tn  (76),  SUweUy. 
Bernard  i  77  ),  and  Enkoistle  v.  Mar  bland,  and  Siuari  v. 
Bruere,  in  the  notes  to  that  case.  In  Elwin  v,  Ekm 
the  Court  lays  down  the  rule,  and  conceives  the  piinn 
ciple  to  be,  as  I  now  state  it.  Uppn  the  whole  of  this 
W|I1  it  is  not  merely  ambiguous, .  but  it  appears,  that 
the  testator  had  not  in  view  to  postpone  the  payment 
or  the  computation  of  interest  by  the  effect  of  th^  words 
**  to  be  paid  when  recovered. "  The  intention,  that 
the  interest  shall  not  commence  until  the  particular  pe- 
riod, is  an.  inference  from  the  particular  circumstances; 
not  the  etkct  of  a  rule  applicable  to  every  case.    This 

WiH 


(76)  Ante,  Vol.  I,  366. 
4  BriK  C.C.  491,  n.  See  tho 
note,  ante,  Vol.  I,  367. 


(76)  Ante,  Vol.  VIII,  547* 

(77)  Ante,  Vol.  VI,  520, 
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Will  has  not  the^  explicit  expression  of  intention,  that 
was  contained  in  EtUwistle  v.  Markland:  but  this  is  a 
question  of  construction ;  and,  if  those  words  were  not 
introduced  for  the  -purpose  of  postponing  the  payment 
of  interest^  the  Court  will  not  give  them  that  effect;  but 
will  consider  it  as  in  the  case  of  a  legacy  payable  out 
of  a  debt ;  which  legacy  carries  interest. 

The  only  other  case,.  Gaskell  v^  Hartnan  (78),  follows 
ibe  same  jHincipIe.  Your  Honour,  as  in  Ehoin  v.  Ehoinj 
thought,  an  express  direction  appeared;  and  therefore 
-the  Court  wa^  bound  to  execute  the  intention  so  directly 
expressed.  A  very  elaborate  and  able  judgment  was 
pronounced  by  Lord  Eldon  upon  that  case;  who  con- 
sidered such  a  construction  so  inconvenient,  that  th^ 
Court^should  struggle  against  it. 

The  Master  of  the  Rolls. 
The  only  question  that  was  argued  here  in  that  case, 
was,  whether  the  vesting  took  place  at  the  testator's 
death,  or  at  a  subsequent  period;  and  I  determined, 
•that  the  interest  did  not  vest  at  his  death.  Then  upon 
-the  appeal  the  argument  took  quite  a  different  course. 
I  never  had  occasion  to  consider,  what  was  ascertained. 
The  Decree,  as  drawn  up,  goes  farther  than  the  deci- 
aion  of  the  case,  as  it  was  put  before  me :  the  Decree 
considering  nothing  ascertained  but  money  in  the  exe- 
cutors' hands.  That  was  not  the  way  it  was  put  to 
me.  I  had  to  consider  only  the  question  as'  to  the  vest- 
ing at  the  death.  If  it  had  beeii  put  to  me,  what  was 
to  be  considered  ascertained,  I  should  certainly  have 
.held  many  things  ascertained  besides  money  in  the  exe- 
cutors' hands.  At  first  I  supposed.  Lord  Eldon  meant 
to  hold  the  interest  vested  at  the  death ;  and  the  argu- 
ment 
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1807. 


Woon 

V. 

Pbnotrb. 


(78)  Autc,  Vol.  VI,  la9.    XI,  430. 


S30 


CASES  IN  CHANCERY. 


1807. 


Wood 
Fbnoyrb. 


mcnt  points  to  tliat :  but  I  do  not  take  Lord  EUon  to 
have  determined  that  ( 79  )• 

For  the  Plaintiff. 
Sdly,  From  what  period  the  interest  ought  to  be  car-> 
ried.  The  meaning  by  this  phrdse  was  te  accelerate  the 
payment ;  that  it  should  be  payable  as  soon  as  recoveredf 
and  not  later.  The  interest  must  be  computed  from  the 
death  of  the  testator ;  and  it  must  be  the  interest  the 
debt  bears :  viz.  5  per  cent. :  Stanley  v.  Potter,  cited  in 
Chaworth  v.  Beech  {^)\  as  to  the  heritable  bond  being 
a  specific  legacy.  But  if  this  is  not  specific,  but  a  gene- 
ral legacy,  it  is  vested ;  and  there  was  no  intention  to 
postpone  the  vesting,  or  any  right,  that  should  accrue. 
It  is  very  difficult  to  distinguish  Hutcfteon  v.  Mannmgton 
from  this  'case. 


Mr.  Spranger,  for  Legatees,  charged  upon  the 
mortgage  fund. 
These  legatees  insist  upon  their  right  to  interest 
either  from  the  end  of  the  ye»,  or  upon  the  particnhr 
clause  from  the  end  of  six  months  after  the  testat<Nr*B 
decease.  The  principle  from  Hutcheon  v.  Mannimgttk 
and  all  the  other  cases  is,  that  to  avoid  the  difficulty 
and  inconvenience  to  persons,  taking  partial,  Umiled, 
interests  under  a  WiU,  the  obvious  consequence  being 
to  deprive  them  of  any  benefit,  and  to  make  their  in- 
terests depend  upon  the  diligence  of  the  trustees,  or 
the  obstinacy  of  parties,  &c.  the  rule  shall  be,  that, 
unless  the. words  are  so  clear,  precise,  and  definite,  that 
they  are  incapable  of  any  construction  but  one,  the 
Court  will  struggle  vrith  the  words,  and  give  them  an 
interpretation,  which,  upon  the  first  reading  they  hardly 
seem  to  bear.    Cannot   the  words    ''when    the   same 

''shall 

(70)  This    explanation    is  Vol.XI,  508,  in  the  note, 

repeated    by  the  Matter  of  (80)  Ante,  Vol  IV,  555; 

ike  Rolls  in  Bernard  v.  Moun'  sco  page  550. 
lague,l   Mer.    422.     Ante, 
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^  shall  be  recovered/'  mean  any  thing  but  .to  postpone 
the  time  of  payment :    that  single  and  hard  construc- 
tion, which,   however  absurd,   if  clearly  expressed,  the 
party  certainly  has  a  right,  as  in  Ebvin  v.  Ehoin,   to 
call  upon .  the  Court  to  carry  into  effect  ?    In  this  in- 
stance they  mean  nothing  more  than  what  without  those 
words  would  by  operation  of  Law  be  considered  as  ex- 
pressed, that  the  legacy  was  not  to  be  paid,  unless  the 
money  was    recovered;    and,    if  the  fund  should  fail, 
the  legacy  must  fail  also.    First,   this  is  the  most  ob- 
vious   meaning.      But  if  the  words  are  by  possibiUty 
capable  of  that  construction,  the  Court  will  follow  that 
course,   that  will  prevent  the  hardship  and  inconveni- 
ence  of  a  construction,    that  would  make  the  interest 
of  the  legatee  depend  upon  the  diligence  of  the  trus- 
tee, or  the  obstinacy  of  the  mortgagor.    That  -  construe^ 
tion  would    produce    peculiar   hardship    in  this   case: 
some  of  these-  legacies  being  given  to  married  women 
for  their  sole  and  separate  use ;  others  to  infants.    Are 
their  interests  to  depend  upon  the  negligence  and  inat- 
tention of  the  trustees,  or  the  obstinacy  of  the  mort- 
gagor in  not  paying  the  nioney  ?    Clearly  the  legatees 
must  have  interest  from  some  period  subsequent  to  the 
testator'9  death.      The  construction   the  Court  is   de- 
aired  to  make  will  not  carry  into  effect  the  general  .pur- 
pose.     In  the  beginning  of  the  Will  the  testator  di- 
rects the  trustees  to  carry  on  the  suits  for  recovering 
the    money,    if  not    paid    in    his    life.     He    therefore 
thought,  the  debt  would  be  paid  in  his  own  life.    It  is 
impossible  to  reconcile  these  clauses  with  the  most  re- 
mote idea,    that  this  debt  should  not  be  recovered  in 
his  hfe.    Lord  Eldon  said,  he  would  struggle  Ibr  any 
construction    rather    than    one,    which    would    disap- 
point the  intention  wholly  as  to  the  beneficial  enjoy- 
ment. 


1807. 
Wood 

V. 

Penotrb. 


Mr. 


332 


CASES  IN  CHANCERY. 


Woo  Ik 


1807«  Mr.  Rhhardsand  Mr.  Hart,  for  the  Defeudantj  the 

Residuary  Legatee. 
By  such    phrases    as    ^^  convenient  time^"    &c.     the 
PsifOTRBt     Court   supposes  the  testator  to  mean  what  the  Coui^ 

has  said  is  a  convenient  time;  estabUshing  a  general 
rule,  as  a  matter  of  general  convenience,  if  the  inten- 
tion is  not  contradicted  by  it.  AU  the  cases,  that  have 
been  cited,  are  perfectly  consistent  with  this;  that, 
where  a  time  of  payment  is  not  expressed,  but  there  is 
only  a  general  reference  to  convenience,  &c.  as  the 
testator  has  not  prescribed  any  particular  rule,  the 
Court  follows  the  general  rule;  upon  the  same  prunT 
ciple  of.  convenience,  that  limits  to  the  next  of  kin  a 
legacy  to  the  most  deserving  of  the  testator's  rela^ 
tions  (81 ) ;  though  not  necessarily  pointed  to.  This  dis- 
position clearly  is  not  specific;  but  is  merely  a  pecuniary 
legacy,  ^ven  out  of  a  particular  fund:  6000/.,  due 
upon  the  Irish  mortgage.  The  only  rule  is  the  inten- 
titln.  The  Court  cannot  struggle  to  give  the '  interest, 
and  there  is  no  hardship  in  refusing  it,  if  the  testator 
did  not  intend;  that  the  legatee  should  have  it;  and  in 
this  Will  the  intention  is  clear  against  it.  This  partifular 
fund  is  described  as  being  then  in  a  course  of  lilaga- 
tion.  The  whole  fund  is  given  to  the  trustees,  with  a 
direction  to  prosecute  the  suits;  and  these  legades 
are  directed  to  be  paid,  when  th^  money  shall  be  reco* 
vered;  when  the  trust^s  shall  have  the  fund  in  thdr 
power,  and  be  enabled  to  deliver  it.  By  giving  interest 
the  Court  must  strike  out  what  is  expressed,  and  sub- 
stitute conjecture.  The  objection,  that  the  interest 
.of  the  legatee  will  depend  upon  the  obstinacy  of  the 
^btor,  or  the  diligence  of  the  trustee,  applies  only  to 

the 


(81)  Brown  v.  Higgs,  ante.  Vol.  IV,  708.    V,  405.    VIII. 
661. 
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the  prudence  of  providing  such  a  fund^  when  a  parti- 
cular time  of  payment  is  intended.  The  testator  is  the 
proper  judge  of  that;  and  the  legatee^  if  paid  at  the 
time  intendedj  has  no  ground  of  complaint*  The  power 
of  a  testator  to  prescribe  such  a  time  of  payment  is 
established  by  the  case  of  Gcukell  v.  Harman  {82)1 
In. Sitwell  v.  Bernard  {83)  the  words  were  Very  large, 
''with  all  convenient,  speed;*'  without  any  limitation. 
It  was  necessary  there,  as  no  time  was  fixed,  to  have 
some  rule. 


180t. 


Woo  IT 

V* 

Penoyrb. 


The  Master  of  the  Rolls. 
My  first  impression  upon  this  case  certainly  was,  tliat 
the  words  **  when  the  same  shall  be  recovered/*  had  the 
effect  of  postponing  the  time  of  payment,  and  conse- 
quently the  right  to  interest,  until  the  mortgage  debt, 
out  of  which  the  legatees  were  payable,  should  have  been 
actually  received  and  got  in.  But  upon  farther  consi- 
deration of  the  cases,  applicable  to  this  subject,  I  am 
satisfied,  these  words  mean,  and  therefore  ought  to  re- 
ceive, a  different  construction. 


FA.  9ih. 


Wherever  legacies  are  ^ven  out  of  personal  estate, 
consisting  of  outstanding  securities,  those  legacies  can- 
not be  actually  paid,  until  the  money  due  upon  such 
securities    is    actually  got    in :    but    by  a    rule,    that   General  Rale, 
haa   been   adopted    for  the   sake  of  general  conveni-  for  conveni- 
ence, this  Court  holds  the  personal  estate   to  be   re-  ^^^^f  ^^' 

duced  "*•""«  *^ 
personal  es- 
tate to  be  re- 
(83)  Ante,  Vol.  VI,  520.    daced    into 

possession  a 
year  from  the 
death  of  the 
testator ;  and  therefore  interest  upon  legacies  from  that  period,  unless 
some  other  is  fixed  by  the  Will ;  though  actnal  payment  within  that 
time  may  in  many  instances  be  impracticable. 


(82)  Ante,  Vol.  VI,   169. 
XI,  489. 
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1807.         duced  into  possession  within  a  year  after  the  death  of 

.^JT"^  the  testator.     Upon   that  ground    interest    is    payable 

^  upon  legacies  from  that  time^  unless  some  other  period 

Pbnotrb.     18  fixed  by  the  WiO*      Actual  payment   may  in  many 

instances  be    impracticable  within    that    time:    yet  in 

legal  contemplation    the  right  to  payment  exists,    and 

carries  with  it  the  right  to  interest  until  actual  payment. 

In  the   cases   of  Entwistle  v.  Markland  and  Sitwell  v. 

Reference  by    JBcrworrf  ( 84 ),  it  was  determined,    that    the  reference 

theWilltothe  by  the  testator  to  the  tune,  at  which   his  personal  es- 

'     .  tate  should  be  got  in,  does  not  without  the  most  plain 

d^U  be  eot  in   ^^^  distinct  indication  of  his  intention  affect  the  legal 

does  not  with-  P'^^^P^on^    that  the  personal  estate  may  be   got  in' 

out  the  most    within  a  year  from  the  testator's  death.    In  both  those 

plain,  distinct,  cases  all,  that  the  Plaintiff  was  entitled  to;  according 

intention,  af-    to  the  strict  letter  of  the  WiD,  was  to  have  an  estate 

feet  the  legal     f^^  jjjjj  j^^  ^^^  lands  as  should  be  purchased  with  the 

Si  t  't  Ka  P'^"^®  ^^  *^^  personal  estate,  when  it  should  be  re- 
ffot  in  within  ^^^^  ^^^  S9^  ^*  ^^  ^^  admitted  on  all  sides  in  both 
a  year.  those  cases,  that  there  were  large  portions  of  the  per- 

sonal estate,  that  could  not  by  any  diligence  of  the 
executors*  have  been  possibly  reduced  into  possessyn 
within  a  year  from  the  death  of  the  testator ;  and  y^t  it 
was  held,  that  the  whole  for  the  purpose  of  the  question 
then  before  the  Court  was  to  be  considered  as  having 
been  reduced  into  possession  at  the  end  of  the  year 
from  the  testator's  death;  so  as  to  entitle  the  tenant 
for  life  to  interest  upon  the  whole  fund ;  as  if  it  had 
been  actually  realized,  and  actually  capable  of  being  laid 
out  in  land. 

These  cases  shew,  that  the  actual  delay  of  payment 
is  not  necessary,  in  order  to  found  the  claim  of  inte- 
rest.    If  the  executors  in  either  of  those  cases  had  been 

called 

(84)  Ante,  Vol.  VI,  620^ 
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called  upon  by  the  tenant  for  life  to  purchase  an  es«  1807. 
late,  in  order  that  he  might  enter  into  the  enjoyment 
and  the  receipt  of  the  rents  and  profits,  they  would  have 
had  just  the  same  answer  to  give,  which  the  executors  Penoyhe. 
and  trustees  in  this  case  say  they  would  have  given,  if 
they  had  been  called  upon  to  pay,  before  the  money  due 
upon  the  mortgage  was  received ;  for  they  would  have 
said  in  those  cases  respectively,  it  was  impossible  for 
them  to  purchase  land ;  for  they  could  not  with  due  di^ 
ligence  have  got  in  the  personal  estate,  with  which  that 
land  was  to  be  purchased.  So,  the  executors  in  this 
case  say,  the  legatees  could  not  have  had  their  lega- 
cies, if  a  bill  had  been  filed;  as(  the  mortgage,  out  of 
which  they  were  payable,  was  not  received.  But  it  was 
held,  that  the  possibOity  of  purchasing  in  fact  does  not 
determine  the  question,  whether,  according  to  the  legal 
presumption  the  purchase  might  not  have  been  made. 
So,  the  possibility  in  this  case  does  not  determinci 
whether  by  legal  presumption  the  mortgage  might  not 
^ve  been  called  in  within  a  year.*  I  cannot  without 
rejecting  the  authority  of  those  cases  hold,  that  the 
mortgage,  though  not  actuaDy  capable  of  being  called 
ill,  is  not  to  be  considered  as  having  been  got  in  within 
the  year.  Constructive  receipt  is  held  equivalent  to 
actual  receipt  for  the  purpose  of  the  right  to  interest^ 
There  is  no  doubt,  a  testator  may  exclude  the  rule  of 
the  Court,  by  plainly  indicating  an  intention  inconsis- 
tent  with  it;  and  in  Gaskell  y.H(irman{85)  and  Elwin 
V.  £^11(86)  it  did  seem  to  me,  that  the  anxiously 
marked  intention  would  have  been  completely  disaj)- 
pointed,  if  in  one  of  those  cases  I  had  taken  the  per- 
sonal estate  to  have  been  received  or  ascertained,  or,  in 
the  other,  if  I  had  held  the  real  estate  to  have  been 
sold,    at  any  other  period,  than    that,   at  which   those 

events 

(85)   Ante,  Vol.  VI,  169.         (86)  Ante,  Vol.  VIII,  647. 
XI,  489. 
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events  respectively  took  place  in  fact.  But  in  Eniwisile 
V.  Markland  and  Sitwell  v.  Bernard  the  Court  seems  to 
have  decided,  that  such  words  as  ^'  when  received, 
*^  when  got  in,  when  recovered »  when  laid  out,  *'  dc^ 
not  so  clearly  mark  the  intention  as  to  preclude  the 
application  of  the  legal  presumption ;  and  I  have  found 
a  case  in  Ambler,  which,  though  it  is  not  fully  stated 
therci  yet  by  the  Register's  Book  establishes  the  same 
principle.  That  case  \&  Hambling\.Lyster{S7).  From 
the  Register's  Book  I  find,  that  the  executors  in  their 
answer  stated,  that  they  had  laid  a  case  before  Mr.  Wil* 
ftroAaf^  upon  two  questions:  Ist,  whether  the  receipt 
of  the  money,  due  upon  the  mortgage,  by  the  testa- 
trix herself,  was  an  ademption  of  the  legacies  given 
out  of  it:  2dly,  supposing  those  legacies  not  adeemed^ 
whether  the  legatees  had  a  lien  upon  the  new  securi- 
ties, in  which  the  money  received  upon  the  mortgage, 
had  been  laid  out.  Mr.  Wilbraliam\  opinion  was,  that 
there  was  no  ademption;  but  likewise,  that  the  lega- 
tees had  no  right  to  follow  the  money  laid  out  in 
the  new  securities.  That  was  a  material  point;  as  it 
appeared,  the  estate  was  not  sufficient  for  all  the  le- 
gacies. One  question  therefore  was,  whether  those 
legatees  were  to  abate  with  the  ^general  legatees ;  or 
were  to  be  paid  by  preference  out  of  the  securities, 
upon  which  the  money,  that  had  been  received  by  die 
testator,  had  been  laid  out.  The  Master  of  the  Rolk 
agreed  urith  Mr.  Wilbra/Mm  upon  the  first  point ;  but 
differed  from  him  upon  the  second;  for  the  Decree 
says,  that  so  much  of  the  n^oney,  so  compounded  for, 
and  received  and  placed  out  again,  by  the  testatrix,  is 
stUl  to  be  considered  as  a  fund  for  the  satisfaction  of 
the  Plaintiff's  legacies ;  and,  as  the  money,  due  upon 
two  bonds  (specified),  was  the  readiest  for  the  Plain- 

tirs 


(87)  Amb.  AOl. 
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tiff's  satisfactiony  that  money  was  directed  to  be  caUed 
in  forthwith;  and  payment  was  decreed  with  interest 
from  the  end  o£  one  year  after  the  testator's  deaths  and 
costs  were  given,  out  of  the  money  so  received ;  and  if 
the  said  money  should  not  be  got  in,  or  should  not  be 
sufficient  for  the  Plaintiff's  satisfaction,  liberty  was  given 
toapply^ 
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In  consequence  of  Mr.  WilbrahanC%  opinion,  ail 
apportionment  had  been  madcf  of  the  whole  estate; 
and  32/.  had  been  apportioned  to  the  Plaintiff  for  his 
legacy  of  100/.  He  refiised  to  accept  that;  and  was 
held  entitled  to  satisfaction  out  of  the  specific  security. 
Then,  as  the  new  securities  were  beld  to  be  substituted 
for  the  former,  it  is  clear,  all  the  words  of  the  Will 
must  have  been  as  applicable  to  the  one  as  to  the  other ; 
and  the  legatee  could  have  no  claim  upon  the  one  set 
of  securities  except  in  the  same  mode  as  he  had  a  claim 
upon  the  other;  that  is,  to  be  paid  out  of  the  securi*^ 
ties,  when  the  money  due  upon  them  should  be  received ; 
and  the  Decree  accordingly  follows  the  words  of  the  Will 
**  when  received."  But  that  does  not  prevent .  interest 
running  from  the  death,  severld  years  before  it  was 
received. 


So,  the  opinion  of  the  Court  is,  that  the  words  **  when 
received  "  did   not  suspend  or  postpone  the  right  to 
interest. 


*t 


Therefore  upon  these  authorities  the  legatees  in  this 
case  are  entitled  to  interest  at  the  rate  of  4  per  centt 
from  the  death  of  the  testator. 
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Rolls. 
1»OT-  KIRKMAN  V.  MILES. 

Feb.iaih. 
Land,  under  a   'T^HE  Bill  prayed  the  specific  performance  of  an  agree* 
devise  in  tmst  ment  by  the  Defendant  for  a  purchase.     An  objec- 

to  be  sold,  not  ^^^  Y)&ng  taken  to  the  title,  the  usual  Decree  was  made 

,      ^  ^         for  a  reference  to  the  Master,  to   see,  whether  the 
real  estate: 

the  trust  not    ^^^^^  could  make  a  good  title. 

being  exe- 

ecuted;  but         The  circumstances,  under  which  the    objection  wal 

no  act  done,  taken  to  the  title,  were  these.  John  Garland^  beilig 
•hewing  an  in-  geiscd  in  fee,  by  his  Will,  dated  the  25th  oiJammry. 
tenUon  to  alter  jygg^  devised  the  premises  to  trustees  and  their  bein 
'  rMMMl  ii  *  '^P^'*  trust,  that  they,  or  the  survivor,  &c.  should  sell  and 
the  uses  of  dispose  of  the  premises ;  and  the  monies  arising  by  suctl 
the  WilL  ^^  ^  ^  divided  equally  amongst  hia  three  daugl^tersi 

An  objection  Elizabeth^  Anm^  and  Mary^  share  and  share  alike ;  ami 
to  the  title  of  also  in  like  manner  to  divide  the  rents  and  profits  amongst 
the  heir  upon  bis  said  di^ughters  after  his  decease,  until  such  sale  could 
that  point  pre-  j^  made ;  and  in  case  any  of  them  should  happen  to  diei 

before  they  should  receive  their  respective  shares,  the 
share  of  her  or  them  so  dying  to  go  to  the  survivors  or 
survivor.  The  testator  died  soon  after  the  date  of  his 
WiU. 

The  Master's  Report  stated,  that  EUzabeih^  Am, 
^nd  Mary,  Garland,  the  three  daughters  of  Johm  Gar^ 
land,  entered  upon  and  occupied  the  property  devised 
to  them,  of  which  they  were  absolute  owners  in  fiee ;  and 
that  Mary  died  without  issue  in  1772,  at  the  age  of  twenty- 
three;  that  no  steps  were  taken  by  the  testator's  daugh- 
ters, or  by  the  trustees,  to  sell  the  estate ;  nor  was  any  re- 
quisition made  to  the  trustees  by  the  daughters,  or  any  of 
them,  for  that  purpose.    The  Master  therefore  stated  his 

opimon. 
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opinion,  that  the  daughters  must  be  considered  as  hav- 
ing elected  to  take  the  estate,  devised  to  them  as  land ; 
and  the  interest  of  Mary  having  descended  to  her  sur- 
viving sisters,  both  of  whom  died  without  bsue,  and 
without  making  any  WiQ,  on  which  their  interest  de- 
scended to  the  Plaintiff  as  their  heir  at  law,  a  good 
title  could  be  made. 


3S9 


1807. 


KiRKMAN 

MlLBS. 


Mr.  Hart,  for  the  Plaintiff.— Mr.  Richards  and 
Mr.  WooddesoUi  for  the  Defendant* 
The  Master  of  the  Rolls  observed,  that  the  opinion 
of  Lord  Rosslyn,  that  property  was  to  be  taken,  as  it 
happened  .to  be  at  the  death  of  the  party,  firom  whom 
the  representatives  claimed,  had  been  much  doubted  by 
Lord  Eldon ;  who  held,  that  without  some  Act  it  must 
be  considered  as  being  in  the  state,  in  which  it  ought  to 
be ;  that  Lord  Rasslyris  rule  was  new ;  and  not  accord- 
ing to  prior  cases;  and  in  this  case  the  time,  only  two 
years,  was  too  short  to  presume  an  election. 

The  Exception  was  allowed;  and  the  Bill  was  dis- 
missed without  costs  (  88 ). 


(88)  See  ante»  Walker  v. 
Jhtme,  Vol.  II»  170.  Wket^ 
dale  V.  Partridge,  V,  388. 
VIII,  227.  TAomton  V.  ITaio- 


fey,X,129.  Biddulpkjr.Bid^ 
dufyh,  XII,  160;  and  the 
note,  1, 204. 
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Rolls. 
1807« 

Fek  im,  LEIGH  V.  NORBURY. 
VJtk. 

Settlement  of  ftY  indentures,  dated  the  5th  of  February,  11196,  in 

personal  estate  consideration  of  an  intended  marriage  between 
tipon  a  second  Hugh  Worthington  and  Jane  Reeves,  Hugh  Worthing' 
marriage  apon  ^^  assigned  to  John  Norbury  and  Richard  Strdth,  all 
^  ^  his  household  and  other  goods,  chattels,  and  effects 
.  M  the  whatsoever,  and  all  and  singular  his  bills,  bonds,  spe- 
Setder  shall  by  cialties,  and  other  debts,  whatsoever,  and  all  other  his 
Deed  or  Will  personal  estiLtes  to  hold  to  them,  their  executors,  ad- 
appomt;  and,  ministrators,  and  assigns,  upon  trust  to  permit  him, 
in  default  Hugh  Worthington,  to  hold  and  enjoy  the  same  during 
thereof,  to  ^^  ^^jj^  ^f  j^jg  natural  life;  arid  from  and  immediate- 
*.  ly  after  his  decease,  to  raise,  collect,  and  receive,  by 
n  o  th  ^^  ^^  ^^^^  goods,  chattels,  and  personal  estate  and 
whole,  that  effects,  or  any  part  thereof,  or  by  or  out  of  the  mo- 
it  was  to  ope-  i^^^  ^^^  ^^  interest,  the  siun  of  100/.  and  pay  the 
rate,  unless  '  same,  widi  all  interest  to  grow  due  from  the  dme  of 
a  sabspquent  his  death,  to  Jane  Reeves;  to  be  in  full  of  her  dower  or 
ustroment  thirds  at  Common  Law,  which  she  might  claim  out  of 
should  bo  ex-  ^^le  real  or  personal  estate  of  Hugh  Worthington ;  and 

•     ^.1.  upon  farther  trust  to  pay  and  apply  the  said  personal 

prior  Will  '^             ,     «•                   •                                           ,  . 

therefore  re-  ^^***®  *^"  effects  to   such  person  or  persons,  and  m 

voked.  ^^^^  manner  and  form,  as  Hugh  Worthington  by  his  act 

The  word  ^^  deed,   or  last  Will  and  Testament  in  writing  duly 

"  issue,"  an-  executed,  shall  give,   bequeath,  or  appoint,  the  same ; 

confined  by  and    in  default    thereof,  then    upon    farther    Xrust   to 

any  indication  pay^  apply,  and  dispose  of,  the  same,  unto,  and  equaHy 

of  intenUon,  amongst  the  lawful  issue  of  Hugh  Worthington;  and 

d         d    u  *"  default  thereof  to  pay,  apply,   and  dispose  of,  and 

Intention  ne-  distribute,   the   same  among  the  next  of  kin   of  War- 

cessary  to  re-  thington.               ^ 

strain  it  to  There 
children.    Grand-children  therefore  entitled  with  children  per  capita. 
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-  There  was  no  issue  of  the  marriage.  Ht^h  Worth- 
ington  died  in  March  1800 :  hot  having  made  any  ap- 
pointment by  Deed  or  Will  pursuant  to  his  power; 
but  having  made  a  Willi  previous  to  the  date  of  the 
settlement :  the  Will  being  dated  the  7th  of  March, 
1796;  by  which  the  testator,  after  some  pecuniary  lega- 
ciesi  gave  the  remainder  of  his  estate  and  effects,  in 
five  parts :  one  fifth  to  Mary  Richardson  ;  another  fifth 
to  AnnNorbury;  another  to  Esther  Leigh;  knother  to 
William  Worthington,  the  younger;  and  the  remaining 
fifth  to  his  executors,  in  trust  for  Martha  Bailey  and 
lieir  children ;  and  appointed  George  Leigh  and  WitUam 
Worthington^  the  younger,  his  executors.  Hugh  Wor- 
ihington  at  his  death  left  his  wife  Jane^  and  five  chil- 
di*en,  by  a  former  wife,  surviving  him:  WUUam  Wor- 
Mngton,  the  elder,.  Mary  Richardson,  Arm  N^rbury, 
Martha  Bailey,  and  Esther  Leigh. 


1807. 
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V. 
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The  Bill  was  filed  by  George  L^gh^  one  of  the  exe- 
cutors, named  in  the  Will  of  Hugh  Worthington,  and 
Esther,  the  wife  of  George  Leigh,  and  one  of  the  five 
children  of  the  testator  Worthington  by  his  first  mar-* 
riage;  claiming  one  fifiii  of  the  property  belonging  to 
the  testator  at  the  date  of  the  settlement;  insisting, 
that  according  to  the  true  construction  of  the  {settle- 
ment, the  personal  estate,  included  in  it,  in  the  events, 
which  have  happened^  belongs  to  his  children,  wh6  were 
living  at  his  death;  and  that  the  Will  wfis  revoked  by 
the  settlement ;  and  no  part  of  the  testator's  property 
passed  by  his  Will,  except  such  as  might  be  acquire^ 
subsequent  to  the  date  of  the  settlement.  The  Bill 
therefore  prayed  ^n  account  and  distributiqn  of  th0 
personal  estate,  belonging  to  Hugh  Worthington  at  th^ 
date  of  the  settlement. 


The 
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The  children,  whose  interest  it  was  to  claim  vmAet  Ae 
Will,  by  their  answers  submitted,  that  the  Will  was  not 
revoked  by  the  settlement  Another  question  aroee  upon 
the  answers  of  grand-children,  clauning  under  the  setlie- 
ment,  as  issue* 

Mr.  Bichards  and  Mr.  Benyan,  for  the  Plaintiffik-* 

Mr.  HoHist,  Mr.  Fonblanque,  and  Bfr.  WetherO^ 

for  the  Defendants. 

It  was  admitted,  that  the  Will  was  not  revoked  to 

every  purpose ;  as  it  would  operate,  if  not  as  an  appoinf^ 

ment  under  the  settlement,   upon  property  afterwards 

acquired. 

In  support  of  the  daim  of  grand-chfldren  under  the 
description  ''Issue,^  Freeman  v.  Parsley  (89)  was 
cited. 


Feb.  nth. 


The  Master  of  the  Rolls. 
When  the  occasion  and  purpose  of  this  Deed  are 
considered,  there  can  be  very  little  doubt  of  the  con- 
struction. The  Deed  was  intended  to  operate  as  a 
complete  disposition  of  all  the  property  comprised  m 
it,  subject  only  to  a  power  in  the  setder  to  vary  that 
disposition  by  any  Deed  or  Will,  that  he  might  afto^ 
wards  think  proper  to  make.  He  had  chOdren  by  a 
former  marriage.  He  had*  made  a  Wfll,  giving  die 
whole  of  his  personal  property,  subject  to  some  legs- 
cies,  among  the  children  of  that  marriage,    or    their 

children. 


(89)  Ante,  Vol.  Ill,  421 ;      and  the  note,  260.     Sihky  r. 
Davenport  v.  Banbury,  257,     Perry,  VII,  622. 
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ebildren.  He  was  about  to  enter  into  a  second  mar- 
riage. That  WiUy  of  course^  if  it  >reniained  to  operate^ 
would  exclude  any  issue  by  the  second  marriaget 

By  this  Deed  Hugh  Worihktgton  asngns  to  trusteeSj 
by  a  very  large  description,  various  items  of  personal 
tttate;  including,  I  suppose,  aD  the  personal  estate  he 
possessed,  or  might  during  the  joint  lives  of  himself 
and  his  intended  wife  acquire.  He  then  proceeds  to 
declare  the  trusts.  The  primary  trust  is  to  «raise  the 
aum  of  lOOA  for  his  wife  in  the  event  of  h^r  surviv- 
ing him.  The  other  trusts,  excluding  for  a  moment  the 
xeference  to  any  Deed  or  Will,  are  to  divide  equally 
Ihe  whole  property  among  his  children;  and,  in  de* 
fiuilt  of  issue,  for  his  next  of  kin.  Except  therefor^  by 
Ae  effect  of  the  reference  to  a  Will,  thete  is  no  part 
of  this  property,  upon  which  a  Will  could  have  ope* 
Ated;  for  the  disposition  was  complete  without  any 
reference  to  a  Will.  But,  not  meaning,  that  any  of  his 
issue  should  take  absolutely,  independent  of  him,  he 
interposes  a  trust  for  such  persons,  and  in  such  man- 
ner, as  he,  by  Deed  or  Will,  shall  appoint.  The  object 
pf  (hat  trust  was  only  to  preserve  to  himself  a  power 
over  this  property ;  not  to  preserve  this  property  in  the 
situation,  in  which  it  stood  at  that  moment.  He  meant 
to  say,  ^^  my  property  shall  be  governed  by  this  Deed, 
^'  uidess  I  think  fit  to  dispose  of  it  in  some  other  way." 
He  did  not  mean,  that  it  should  be  regulated  by  some- 
thing, that  had  been  done  antecedently.  That  would 
be  inconsistent  with  his  object,  to  place  the  issue  of 
both  marriages  precisely  upon  an  equal  footing.  The 
children  of  the  first  marriage  had  no  definite  interest ; 
for  he.  might  revoke  his  Will.  He  meant  to  put  the 
children  of  the  second  marriage  upon  a  footing  with 
them :  but  his  purpose  was  not  to  give  the  latter  class  of 

children 
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children  any  absolute  property,  more  than  to  the 
others.  That  object  cannot  be  attained ;  unless  this 
Deed  is  considered  as  a  disposition,  to  operate,  if  a  sub- 
sequent disposition  is  not  made.  With  that  view,  the 
trust  is  for  such  persons,  and  in  such  manner,  as  by 
Deed  or  Will  he  shaD  appoint  It  was  quite  incon- 
sistent with  that  to  preserve  a  subsisting  Will  for  any 
purpose  whatsoever;  for  then  this  Deed  would  not  ope- 
rate, unless  some  subsequent  act  had  been  done  to 
make  it  ^operate :  but  his  intention  was,  that  it  shooli 
operate,  unless  some  subsequent  act  should  be  done  to 
prevent  its  operation.  No  act  was  done.  The  con* 
struction  would  be  extraordinary,  that  this  provision 
for  the  issue  of  the  second  marriage  was  subject  to  an 
antecedent  instrument,  by  which  that  issue  was  to  be 
excluded.  By  the  construction  of  the  Defendants,  if 
there  had  been  issue  of  the  second  marriage,  that  issue 
would  be  totalTy  destitute  of  a  provision ;  and  the  event, 
that'  there  b  not  bsue  of  that  marriage,  cannot  make 
a  difference. 


As  to  the  other  question,  it  is  clearly  settled,  diat 
the  word  ''  Issue,*'  unconfined  by  any  indication  of  in- 
tention, includes  all  descendants.  Intention  is  required 
for  the  purpose  of  limiting  the  sense  of  that  word,  let 
striaining  it  to  children  only. 


Declare,  that  the  property  is  divisible  among  al 
the  children,  including  grand-children;  and  a  ne- 
cessary consequence  is,  that  the  division  must  be  pef 
Capita. 
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TRIQUET  V.  THORNTON.  ^«*.  ^^^h, 

19th. 
T2Y  indentures  of  settlement,  dated  the  8th  o{  August,    Stock,  taken 
1765,  previous  to  the  marriage  of  George  Thornton  hy  the  heir  as 
and  Frances  WikUish,  reciting  the  intended  marriage,  '*®"  estate 
and  that  for  making  a  jointure,  and  for  making  provision  ^^  •'  •  "™* 
Ibr  the  issue  of  the  marriage,  Thomas  Thornton,  the  1^'^^^^^^^^ 
Either  of  George,  had  agreed  to  transfer  the  sum  of  ^uted,  con-* 
10,000/.    Bank  Annuities,    at  4  per  cent^  to  trustees,  gidered  as 
upon  the  trusts  after  mentioned,  and  that  he  had  trans-  personal  es- 
fisrred,    &c.  .  it  was  declared,   that    the    said    sum    of  ^^^  i^  him 
10,000/.   4f  per  cent.  Bank  Annuities  were  so  transferred  wndercircnm- 

jttpon  trust,  after  the  marriage,    that   the   trustees,  or  .      , . ' 

mg  his  con- 
«he  survivor,  his  executors  or  administrators,  or  such  ^^^^^  ,^ 

pthers,  on  whom  the  trusts  thereby  created  should  or  intention  to 
might  devolve  or    come  by  virtue    of   these  presents,  treat  and  dis- 
«hould  with  all  convenient  speed  after  request  to  them  pose  of  it  as 
for  that  purpose  made  by  the  said  George  Thornton  and  personal  pro- 
Frances,  his  intended  wife,  or  the  survivor  of  them,  or  V^^^y* 
4he  executors  or  administrators  of  such  survivor,  sell, 
assign,  and  transfer,  the  said  sum  of  10,000/.  Bank  An- 
nuities,   at  and  for  such  reasonable  price  and .  prices 
as  could  be  had  for  the  same;   and  should,  (with  the 
consent  and  approbation  of  the  said  George  Thornton 
and  Frances,  his  intended  wife,  or  the  survivor  or  them, 
or  the  executors  or  administrators  of   such  survivor) 
lay  out  and  dispose  of  the  money  arising  by  the  sale  of 
the  said  Bank  Annuities  in  the  purchase  of  manors,  free- 
hold  messuages,  lands,  tenements,  and  hereditaments, 
of  an  estate  in  fee-simple,  in  the  county  otKent,  or  else- 
where, within  sixty  miles  of  London ;  and  convey  the  same 
to  the  use  of  George-  Thornton  for  life,  without  impeach- 
ment of  waste;    remainder  to  trustees  to  preserve  con- 
tingent 
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tingent  remainders;  remainder  to  Frances  Wildqsh  for)ife, 
for  her  jointure,  in  bar  of  dower;  remainder  to  the  use 
of  every  or  such  one  or  more  of  the  children  of  the  said 
George  Thornton,  on  the  body  of  the  said  FrancesWUdoik 
lawfully  to  be  begotten,  for  such  estates,  and  in  such  pro- 
portions, as  they  should  jointly  by  deed  or  writing,  &c* 
appoint;  and  for  want  of,  and  untU  appointment,  and 
after  the  determination  of  the  estates  to  be  appointed, 
and  as  to  such  parts,  whereof  no  iippointment  should  be 
made,  to  the  use  of  all  and  every  the  child  and  childieii 
as  well  daughters  as  sons,  to  be  equally  divided  between, 
or  among  them^  if  more  than  one,  share  and  share  alike, 
as  tenants  in  common  in  tail  general,  with  cross-remain- 
ders; and  in  default  of  issue,  to  the  use  of  George 
Thornton,  bis  heirs  and  assigns  for  ever. 


It  was  farther  declared,  that  until  such  purchase  of 
manors,  &c.  to  be  settled  as  aforesaid,  it  should  be  law- 
ful for  the  said  trustees,  and  the  survivor  of  them,  and 
such  others,  on  whom  the  trusts  thereby  created  might 
devolve,  from  time  to  time,  with  the  consent  and  appro* 
bation  of  the  said  George  Thornton  and  Frances^  his 
intended  wife,  or  the  survivor,  in  writing,  testified,  as 
therein  mentioned,  and  after  their  deceases  at  the  trut- 
tees*  own  discretion,  to  sell  or  dispose  of,  or  receive 
in,  the  said  10,0002.  Bank  Annuities,  or  any  part  or 
parts  thereof;  and  to  place  out  (he  money  arising  by 
auch  sale  or  sales,  or  received  in,  as  aforesaid^  upoB 
real  or  Government  Securities,  subject  to  the  trusts 
before  mentioned;  and,  that  the  dividends,  interest 
and  proceeds,  of  the  said  sum  of  10,0002^  Bank  An- 
nuities, and  other  Securities^  in  which  the  money  aris- 
ing by  sale  thereof  should  be  invested,  should  in  Ae 
mean  time,  until  such  purchase  or  purchases  of  manors, 
&c.  should  be  made  and  settled,  as  aforesaid,  go  and 
be  paid  to,  and  received  by,  the  person  or  persons,  to 

whom 
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Whom  the  rentSy  issues,  and  profitSi  of  the  manors,  &c.  1807. 

80  to  be  purchased,  as  aforesaid,  would  go,  and  for  the  rp  ^^''^. 

time  being    belong   and  appertain,  in  case  such  pur-  9. 

chase  -or  settlement  were  made,  as  aforesiud.  Ihornton. 

The  marriage  took  place.  George  Thornton  by  his 
Will,  dated  the  5th  of  July,  1766,  duly  executed,  to 
pass  real  estate,  among  other  things,  and  without  tak- 
ing notice  of  the  settlement,  gave  and  devised  all  and 
every  his  messuages,  lands,  tenements,  hereditaments, 
^nd  real  estate,  whatsoever  and  wheresoever,  with  the 
appurtenances,  unto  and  to  the  use  of  his  son  George 
Thornton,  and  all .  and  every  other  the  son  and  sons 
of  hi9  body  lawfuUy  begotten,  or  to  be  begotten,  to  be 
^equally  divided  between  them,  (if  more  than. one),  share 
jund  share  alike,  as  tenants  in  common,  and  not  as 
joint  tenants,  and  the  several  and  respective  heirs  of, 
the  bodies  of  all  and  every  such  son  and  sons  lawfully 
issuing;  and  in  case  one  or  more  of  such  sons  should 
Jiappen  to  die  without  issue,  then  as  to  the  share  of  him 
or  them,  so  dying  without  issue,  unto,  or  to  the  use  of, 
the  survivor  or  survivors  of  them,  to  be  equally  divided 
JUS  aforesaid,  and  their  several  and  respective  heirs ;  and 
if  all  such  sons  but  one  should  die  without  issue,  or,  if 
there  should  be  but  one  such  son,  then  unto  and  to  the 
use  of  such  surviving  and  only  son,  and  the  heirs  of  his 
body;  and,  for  default  of  such  issue,  unto  and  to  the 
use  of  all  and  every  his  daughters,  as  therein  expressed, 
and,  for  default  of  such  issue,  to  his  uncle  John  Thort^ 
ion,  his  heirs  and  assigns  for  ever. 

He  gave  the  residue  of  his  personal  estate  as  to  two* 
•tlurd  parts  to  his  son  George  Thornton,  and  all  and  every 
other  his  son  and  sons,  which  should  be  living  at  his 
•death,  or  bom  in  due  time  afterwards,  equally  between 
them,  share  and  share  alike  at  the  ag^  of  twenty-one;  with 

benefit 
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benefit  of  survivorship ;  and  in  case  all  of  them  shouU 
die  under  that  age,  then  to  and  among  his  daughters; 
andj  as  to  the  remaining  third,  among  his  daughters; 
and,  if  there  should  be  no  daughters,  or  all  should  di^ 
before  their  shares  should  be  payable,  then  to  his  sons ; 
and,  in  case  all  his  sons  should  die  under  the  age  of 
twenty-one,  and  his  daughters  under  that  age,  or  unmar- 
ried,  then  he  bequeathed  5000/.  part  of  the  said  resi- 
duum, to  his  cousin  Thomas  Dawson^  and  the  remainder 
of  the  said  residuum  he  gave  to  his  uncle  John  jHlont- 
tOHy  his  executors  and  administrators. 


.  In  April  1767,  George  Thermion  died;  leaving' 
wife  and  .two  children,  George  and  IscMc-Thomas,  sur- 
viving him;  of  whom  the  latter  died  in  December  nSI ; 
and  the  former  in  1769,  both  unmarried,  and  in£uit& 
John  TIiomtoHj  great-uncle  of  George  Thornton,  the 
younger,  was  heir  at  law  to  him  and  his  father. 

By  indentures  of  settlement,  dated  the  29th  of  Z>^ 
cember,  1786,  previous  to  the  marriage  of  Catherine  TW- 
quetf  third  daughter  of  John  Thornton^  reciting,  that 
John  Thornton  had  agreed  to  advance  the  sum  of  930IL 
for  her'  immediate  portion;  and  that  at  his  death  be 
would  give  and  bequeath  to  her,  or  she  should  have  or 
become  entitled  to,  such  farther  sum  of  money,  share 
and  proportion  of,  in  and  to,  his  real  and  personal 
estate  as  with  the  said  930/.  should  be  equal  to  the 
share  or  proportion  of  his  eldest  son  Thomas  Thomtmh 
or  of  his  younger  son  John  Thornton^  or  of  his  daugh- 
ters Elizabeth  and  Jane  Thornton^  or  any  of  them,  in 
and  to  such  real  and  personal  estates,  of  which  he  then 
was,  or  might  die  seised  and  possessed,  except  as  after 
mentioned;  and  that  the  said  930/.  had  been  laid  cat 
in  the  purchase  of  1000/.  Bank  Annuities,  it  was  de- 
clared, that  the  said  1000/.  Bank  Annuities  was  vested 

in 


CASES  IN  CHANCERY.  349 

in  the  names  of  TlumMS  Thomion  and  James  ITansatii  ia07. 


and  that  they  should  stand  possessed  of  the  same^  upon      xrioij rt 
certain  trusts,  for  Stephen  Peter  Triquet  and  C<Uherine  ^^ 

Triquet,  and  their  issue ;  and  John  Thomion  covenanted,    Thornton. 
tibat  he  would  hy  his  last 'Will  and  Testament  give,  de- 
Tisej  and  bequeathe  to  Catherine  Triquet,  or  otherwise 
at  his  death,  she,  or  Stephen  Peter  Triquet  in  her  righti 
should  have  or  become  entitled  imto  sueh  further  party 
share,  or  proportion,  of,  ill,  to,  or  out  of,  all  and  every 
the  real  and   personal  estates,  whereof  Vo//n  Thornton 
should  die  seised  or  possessed,  as  with  the  said  930/., 
should  be  equal  to  the  part,  share,  or  proportion,  of 
his  eldest  son  Thomas  Thornton,  or  of  his  youngest  son 
John  Thornton,  or  of  his  daughters  Elizabeth  and  Jane 
T%omton,  or  any  one  of  them,  both  in  possession  and 
reversion,    of  and   in    such   real   or    personal  estates, 
whereof  the  said  John  Thornton  then  was,    or  should 
or  might  die,,  seised  or  possessed,  (except  his  freehold 
messuages  or  tenements,  situated  in  Norton  Falgate  and 
Fore  Street,  London,  and  in  Brentford,  which   he  de-^ 
ngned  for  the  sole  and  exclusive  benefit  of  his   sons 
Thomas  and  John  Thornton,  or  one  of  them):  it  being 
his  true  intent,  that  CcUherine  Triquet,  or  Step/ten  Peter 
Triquet  in  her  right,  should  have  or  be  entitled  to  such 
portion  or  fortune  as  should  be  fully  equal  to  the  por- 
tion or  fortune^  both  in  possession  and  reversion,  of  any 
of  them,    the   said  Thomas  Thornton  and  John  Thorn-* 
ion,  his  sons,  qr  of  his  daughters  Elizabeth  and  Jane 
'Thornton,    respectively  (except    as  aforesaid);    and  it 
was  declared,  and  Stephen  Peter  Triquet  covenanted,  that 
all  such  portion  or   fortune,  whether  real  or  personal 
in  possession,  reversion,  remainder,  or  expectancy,   or 
otherwise,   which    Catherine  Triquet,    or  Stephen  Peter 
Triquet  in  her  right,   should  have,  or  become  entitled 
to,  under  the   covenant  of  John  Thornton,  should    be 
conveyed,  transferred,  assigned,  and  settled,  upon  such 

trusts. 


Triquet 

V. 
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1807*         trusts,    for  such  intents  and  purposes,  and  subject  to 
such  powers  and  provisoes,  as  were  therein  before  de- 
clared concerning  the  said  Bank  Annuities,  therein  be- 
Thornton,    fore  settled,  as  should  be  then  existing,  and  capable  of 

taking  effect,  or  as  iiear  thereto  as  might  be. 

The  marriage  took  place ;  and  Stephen  Peter  Triq^ek 
died ;  leaving  his  widow,  and  Catherine  Triquet y  and  Ste* 
phen  Peter  Triquet ^  his  only  children,  surviving. 

By  another  settlement,  dated  the  29th  of  Pebruaryj 
1788,  previous  to  the  marriage  of  Thomas  MarreU  and 
Jane^  the  fifth  daughter  of  John  Thornton,  he  entered 
into  a  similar  covenant  in  favour  of  that  daughter* 

John  Thornton  by  his  Will,  dated  the  ISth  of  Magi 
1776,  gave  and  devised  aD  his  freehold  estates  in  Kent 
and  Middlesex  to  his  eldest  son  Thomas  Thornton,  fab 
heirs  and  assigns  for  ever ;  and  he  also  gave  to  his  sod 
Thomas  all  his  estate  and  interest  in  a  freehold  mes* 
suage  at  Brentford;  and  after  a  provision  for  hiswifei 
and  several  legacies,  he  gave  to  his  son  Thomas  the  sum 
of  1000/.;  and  as  to  all  the  rest  and  residue  of  his  per- 
sonal estate  and  effects  of  what  nature  or  kind  soever, 
either  in  jpossession  or  reversion,  the  testator  gave  and 
bequeathed  the  same  unto,  *  and  to  be  equally  divided 
between,  his  children. 

■  • 

John  Thornton  died  in  1789.  In  the  suit  (90)  iutt 
tuted  by  his  son  Thomas  Thornton,  claiming  the  trust 
fiind  linder  the  settlemetit  of  1765,  as  heir  at  law  of 
John  Thornton,  against  the  trustees  of  the  stock  and 
Leonard  Bartholomew,  a  decree  was  pronounced  at  the 
ttoUs ;  declaring,  that  the  stock  was  in  the  nature  of 

real 

(00)  nomton  T.  Hawley,  ante,  Vol.  X,  129. 
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Ireal  estate;  and  decreeing,  that,  as  such,  it  should  be  1007. 
transferred  to  the  Plaintiff  in  that  cause  Thomas  Thom-  -,  ^*^ 
Urn.    The  stock  was  transferred  accordingly.  i^. 

TftORNTOir* 

This  Bill  was  filed  by  Catherine  Triquety  widow,  and 
her  two  infant  children,  'and  by  Thomas  and  Jane  Mor^ 

m 

rett,  and  their  infant  children,  and  the  trustees  with 
2%omas  Thornton  in  their  marriage  settlements,  against 
J%omas  Thornton,  and  the  surviving  younger  children  of 
John  Thornton,  the  testator :  •  praying,  that  the  Defen- 
dant TJiomas  Thornton  may  be  declared  a  trustee  as  to 
one-third  of  the  Bank  Stock  and  other  funds  for  the 
purpose  of  the  settlement  of  1786;  and  as  to  another 
tlurd  for  the  purposes  of  the  settlement  of  1788;  and 
may  be  decreed  to  transfer  accordingly ;  the  Plaintiffs 
chuming  under  the  covenants  of  the  testator  John  Thorn-' 
ion  in  those  settlements;  he  not  having  by  his  Will,  or 
otherwise,  made  the  portion  or  share  of  the  Plaintiff^ 
Caiherine  Triquet  and  Jane  MorreU  in  his  estate  equal 
to  the  Defendant  Thomas  Thornton*^  portion :  insisting, 
that  the  Bank  Stock  and  Bank  Annuities,  acquired  in  lieu 
of  the  10,000/.  Bank  Annuities,  descended  in  the  nature 
of  real  estate  upon  Thomas  Thornton,  as  heir  at  law  of 
the  testator  John  Thornton,  and  were  specifically  bound 
by  the  covenants  of  John  Thornton. 

The  Defendant  Thomas  Thornton  by  his  Answer  iri- 
usted,  that  the  10,000/.  Bank  Annuities  were  not  speci- 
fically bound  by  the  covenants  of  John  Thornton  in  the 
setdement ;  and  that,  John  Thornton  not  having  made 
any  disposition  thereof,  as  such  by  his  Will,  or  other- 
wise, upon  his  death,  they  descended  upon,  and  became 
vested  in  the  Defendant,  as  hb  heir  at  law,  subject 
to  the  life  interest  of  Frances  Bartholomew ;  and  he  in- 
Msted  upon  his  title  under  the  decree  to  the  whole  ab- 
solutely. 

The 
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Tbe  Defendants  Martha,  Elizabeth,  and  Jolm,  Th&nh 
ton  insisted,  that  the  said  sum  of  10,000/.  Bank  An- 
nuities, was.  by  the  testator  John  Thornton  treated  in 
every  respect  as  personal  estate ;  and  that  by  so  treat- 
ing it  he  made  it  personal  estate ;  and  that  the  same,  or 
the  funds,  acquired  in  lieu  thereof,  passed  by  the  le* 
siduary  bequest ;  especially  as  the  testator  had  not  at 
the  time  of  making  his  Will,  or  at  his  death,  any  estate 
or  property  in  reversion,  except  the  said  10,000/L  Bank 
Annuities,,  expectant  upon  the  death  oi FranceM Bartho' 
lometc^  ' 

By  an  Order,  pronounced  at  the  Rolls  in  1805,  an 
inquiry  was  directed,  what  real  estates  the  testator 
John  Thornton  was  seised  of  at  the  dates  of  his  Will 
and  the  settlements  of  1786  and  1788;  and  whether  it 
the  date  of  his  Will  he  had  any  reversionary  interest  in 
any  personal  estate ;  and  whether  he  did  any  other  act, 
in  which  he  treated  the  property  as  real  or  personal 
estate. 


The  Master's  Report  stated  some  small  premises,  of 
which  the  testator  was  seised  at  the  dates  of  hisWid 
and  the  settlements.    The  Report  also  stated,  that  in 

1765  one  moiety  of  7000/.  Navy  4  per  cent.  Annui- 
ties, part  of  the  10,000/.  Bank  Annuities,  comprised  in 
the  settlement  of  1765,  was  paid  off  by  Government  at 
par:  so  that  at  that  time  the  trustees  Samuel Demie 
and  John  Thornton  had  3500/.  in  cash,  which  they  re- 
ceived on  that  account,  which  sum,  together  with 
4&1.   \%8*  9d.  the   money  of  George  ntomton,  was  in 

1766  and  1767.  laid  out  in  the  purchase  of  3500/.  Bank 
4  per  cent.  Annuities,  of  1763,  making  tiie  whole  in  the 
names  of  the  trustees  in  that  fund  6500/.,  and  in  Navy 
4  per  cent.  Annuities  3500/.  In  1768  the  3500/.  the 
other  moiety  of  the  aforesaid  Navy  4  per  cent.  Annui* 
ties,  was  received  at  par  by  the  trustees;  and  16SSiL, 

bcinj^ 
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one^foiirth  pf  the  €500/.,  4fper<^eni.  BankAnnuk'         1807.. 
ftesr,  was  likewise  received   at  par;  prodiiciag  .togethel*.     trioh't 
5125/. ; ,  of  which  the   trustees  laid  out  5045/.  5s.   ixv  v. 

SIOOL  Bank  Stock ;  leaving  a  balance  in  their  hands  of  Thornton.. 
'JQL  1&. :  so  that  at  that  time  the  trust  funds  .consisted 
diSnSl.,  4f  per  cent.  Bank  Annuities  of  1763:  310W.. 
Blink  Stock;  and  792.  IBs.  cash.  Previously  to  Octo^ 
ber  1768  the  4875/.,  4  per  cent.  Bank  Annuities  were 
jMud  at  par;  and  upon  the  21st  of  Octo&<T. in. thiat  year, 
the  trustees  invested  32301.  in  2000/.  Bank  Stock ;  and 
in  1769  they  invested  Upon  the  17th  o{  January  1617/.  10^. 
ib  1000/.  Bank  Stock ;  and  upon  the  20th,  168/.  m  100/. 
Bank  Stock;  which  said  sums,  widi  the  exj((ences,  made 
5005/.  I8s.  being  51 L  Ss.  more  than  the  trustees  re- 
cdived  from  the  said  trust  funds ;  which  sum  John  Thorn* 
ton  advanced  out  of  his  own  money.  At  the  foot  of  the 
i^county  signed  by  Frances  Thornton^  Samuel  Denne,  and 
John  Thornton,  was  a  memorandum^  that  there  remained 
GSOO/.  Bank  Stock  in  the  names  of  the  trustees^  and 
there  was  due  to  Jo/m  Thornton  5U.  3s.  by  him  laid  put 
more  than  was  in  the  trustees'  hands>  in  order  to  make 
an  even  sum:  he  being  entitled  to  the  whole  6200/. 
Stock,  upon  the  death  of  Mxs»' Thornton,  a  residuary 
legatee  ot  George  Thornton. 

The  Master  also  found,  that  by  indenture,  dated  the 
4th  of  October,  1769,  reciting,  that  Samtiel  Denne  ainl 
John  Thornton,  by  the  consent  of  Frances  Thornton,  had 
invested  4875/.  with  79/.  15*.  the  trust  money  re- 
nudning  in  their  hands,  and  51/.  3s.  advanced  by 
John  Thornton,  and  which  he  was  desirous  should  con- 
tmiie  upon  the  trusts  of  the  settlement  of  1765,  as  to 
the  10,000/.  Bank  Annuities,  he  John  Thornton  having 

r 

liecome  entitled  to  the  said  trust  monies  upon  the  de- 
cease oi  Frances  Thornton,  making  together  5005/.  18*.  in 
Vol.  Xm.        .     .  Z  the 
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Uie  purchftse  of  SlOOf.  Bank  Stock,  it  vm  declared,  thiC 
the  trustees  should  stand  possessed^  as  well  of  the  sudt 
SlOOl.  Bank  Stock,  as  also  of  S10(K.  Bank  Stock,  there- 
in also  mentioned,  upon  the  trusts  o(  the  said  setds* 
ment  of  1765 ;  and  that  Deime  and  Jchn  T%omitm  did 
not  claim  any  right  or  interest  in  the  said  GSOCML  Bank 
Stodc  for  tfieir  own  use ;  but  only  upon  the  trusts  de<« 
dared  conoemmg  the  10,000/^.  Stock  under  the  settle- 
ment of  1765. 


The  Report  also  stated,  that  the  testator  tlain 
TTuftfUon  had  not  at  the  time  of  making  his  Will  any 
reversionary  'interest  in  any  personal  estate,  exce|A 
the  reversionary  interest  in  the  said  10,000/.  Bank  An- 
nuities. 

The  Master  found,  that  the  testator  Jofm  Tkomim 
did  the  several  acts  before  set  forth ;  in  which  in  the 
Master's  ofHuion,  he '  treated  the  said  6S00/.  Bank  StoA 
as  personal  estate^. 

Mr.  Ukamion  and  Mr.  Roupell^  for  the  PJaintiffiu 
This  fund  of  Stock  is  to  be"  considered  as  real  estati^ 
according  to  the  construction,  already  made  by  the  De- 
cree in  the  former  cause  (91 ) ;  a  direct  decision  of  the 
pbint.  The  Will  of  Jofm  Thqmian  does  not  advert  to 
it:  but  it  was  taken  as  never  having  lost  its  originsl 
dbaracter.  The  acts  of  John  ThofrUan,  stated  by  the 
Report,  are  ^cts,  as  a  co^trustee  witli  Dennez  not 
acts  done  by  Thomionf  individually,  as  owner  of  the 
Ibund :  and  are  such  acts,  merely  consequential  upon 
the  act  oTGwemment,  as  trustees,  not  having  anf 
mteiest  m  Ae  fiuid,  would  be  bound  to  do:  vis.  what 


(01)  Thornton,  v.  BaKUji,  ante,  Vol.  X,  kso. 
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.fhe  funds  were  pud  off  by  Gbremment,  a  fe-inve^tineiti 
of  the  property  upon  the-  trusts  ef  the  settlement:  the 
tnistees  not  making  any  claim  upon  the  stock  for  tfa^ir 
Q#n  benefit*  No  act  was  done^  that  marks  the  in* 
lention  of  Thornton  to  conssider  this  fimd  as  personal 
estate.  After  the  change  and  increase  of  the  fund  by 
John  Thornton  he  executed  an  instrument,  declaring, 
that  he  held  it  upon  the  trusts  of  the  faidentore  of 
1765:  the  instrument,  which  the  Decree  in  the  other 
cause  considers  as  impressing  upon  it  the  character  of 
land.  The  word  ''  reversion**  thrown  into  the  nA* 
dilary  disposition  in  the  Will,  amoi^  other  words  of 
jform,  as  usual,  without  any  specific  view,  cannot  have 
the  effect  of  altering  the  nature  of  the  prdperty.  '  it 
b  therefore  still  real  estate,  and  bound  by  the  cove- 
nant 


ItfOT. 


Tri^ukt 
TrtORifTO^r. 


Mr.  Alexander  and  Mr,  Courteney,  for  the  Defendant 
Thomas  Thornton,  aiso  contended,  that  the  fund  must 
be  considered  as  real  estate ;  admitting  the  claim  of  the 
Plaintiffs. 


Mr.  Richards  and  Mr.  Trower,  for  the'  other  De- 
fendants, the  younger  children  of  John   Thorn- 
ton. 
Admitting,   that  John  Thornton    took  thb  fund  ori- 
ginally as    real  estate,    it  was  personal  estate  at   tlie 
thne  of  his  death;  having  beeifi  converted  by  his  acts. 
In  1769  he  could  not  mean  to  make  real  estate  the 
small  sum,  nirhich  he  added  for  the  purpcfse  of  making 
even  liioney.     He  desctibes  himself  as    residuary    le- 
gatee: an  iqpil  description;   if  he  considered  the  fund 
88  jvonejT^^  inconsistent,  with   reference  to  land.     A 
mettiMI;  Itf  to  be  attributed  to  every  word  in  his  WQl; 
if  i^ilsible.    If  thb  fund  is  considered  persona),  he  had 
at  that    tim^   a    reversionary  interest,    to    answer    the 

Z  2  word 
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word  ''  revei^ion.*^  Upon  the  other  construction  h^  had 
no  revereionary  interest  in  personal  estate  of  any  kind. 
That  term,  as  applied  to  personal*  estate,  is  singular; 
though  generaHy  thrown  into  a  conveyance  of  real  estate. 
That  word  miist  be  struck  out,  unless  it  is  referred  to 
this  property.  " 

Mr.  TA&mioHf  in  Reply. 
There  would  be  a  considerable  strain  in  giving  this 
effect  to  the  word  "  reversion,*'  merely  as  it  is  ifot  pwH 
perly  applicable  to  personal  properly.  Such  a  term  in  a 
YTHIl,  containing  a  variety  of  general  expressions,  for  the 
purpose  of  comprehending  all  the  property,  cannot  havd 
any  weight. 


M.  IMA* 


The  Master^  qf  the  Rolls. 
tt  is.  admitted  on  all  sides,  that  the  decision  of  the 
Case  of  Thornton  v.  HatDley{92)  does  not  in  any  de-' 
gree  affect  the  question,  that  has  arisen  between  the 
parties  now  before  the  Court.  All,  that  I  decided  m 
that  case,  was,  that  the  character  of  land  was  impressed 
lipon  the  stock  by  the  original  settlement.  There 
was  no  question,  whether  John  Thornton  had  done 
any  acts,  or  not,  determining  his  election  to  take  it.  as 
itioney.  The  only  question  was,  whether  the  Defendant 
Bartholomew  ( 93 ),  as  administrator  of  the  two  sons^ 
was  entitled  to  take  it  as  money ;  as  having  nev^ 
been  converted   into   land.    It  is  admitted,  that  it  was 

competent 


(92)  Aote»  Vol.  X,  129. 

(93)  Id  thateaase  no  claim 
was.  made  under  the  residu- 
ary disposition  by  the  Will 


of  George  Tkomion  in  the. 
event  of  the  death  of  his: 
children  ander  age  to  Jokk' 
ThomioA* 
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competent  to  John  Thornton  to  take  it  either  as  money-  1807. 

or  land;  and  it  seems  to.  me.  that  he  considered,   and       wj^^ 

.^      ,               _  Triqubt 

unilormly  treated,  it  as  money,  to  which  he  was   «n»  v. 

titled.  Thornton/ 


Upon  the  Memorandum  of  1769  two  observations 
arise.  First,  be  states  himself  as  being  entitled,  not  to 
land,  to  be  purchased  with  the  stock,  but  to  the  whole 
sum  of  6200/. ;  stating  himself  to  be  so  entitled  as  re? 
siduary  legatee  of  George  Thornton.  Referring  to  the 
Will  of  George  Thornton  we. find,  that  John  Thornton 
was  in  strictness  of  language  his  residuary  legatee,  but 
Was  not  in  any  sense  his  residuary  devisee ;  for  the 
real  estate  is  given  by  a  general  description  of  all  the 
testator's  messuages',  lands,  tenements,  and  heredita* 
ments,  to  his  sons  and  their  issue,  with  benefit  of  sur« 
vivorship;  and  John  Thornton  takes  the  ultimate,  re- 
mainder  in  the  whole ;  not  in  any  residue,  left  after  a 
disposition  of  4  part  only  of  the  real  estate.  But  he 
takes  the  residue  of  the  personal  estate ;  for  the  Will  of 
George  Thornton  disposes  of  the  residue  of  his  personal 
estate  among  his  soqs  and  daughters;'  and  in  case  o^ 
the  death  of  his  soqs  under  the  age  of  twenty-one,  and 
of  his  daughters  uqder  that  age,  and  unmarried,  gives 
$000/.,  part  of  tlie  said  residuum,  to  his  cousin  ThomcfM 
Dawson,  and  the  remainder  of  the  said  residuum  to 
his  uncle  John  Thornton,  his  executors  and  administra- 
tpjrs,  John  Thornton  b  therefore  his  personal  residu- 
ary legatee;  and  though  the  Court  held  (94),  that,  as 
'  this  fund  was  in  George  Thornton  as  land,  therefore  it. 
passed  as  land  from  him  to  John  Thornton,  yet,  when 
we  are  examining  John  Thornton^s  own  conception  of  the 
subject,  the  circumstance,  that  hq  states  himself  to 
take  it  as  residuary  legatee,  is  materiaL    He  did  -not 

conceive. 


(94)  TkonUon  v.  Hawky,  ante,  Vd.  X,  129, 
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conceive,  that  this  fund  had  yet  received  the  character 
of  land.  It  was  still  considered  by  him.  as  bdhg,  what 
in  fact  it  w^s.  Stock;  and  he  conceived  himself  to  be 
entitled. to  it  as  Stock  under  the  residuary  bequest  in 
his  favour^ 


In  the  saine  month,  October  1769,  a  declaration  of 
trust  was  executed;  upon  which  some  stress  was 
laid ;  declaring,  that  John  Thornton  and  his  co-trustee 
should  stand  possessed  of  the  Stock,  invested  by  them, 
upon  the  trusts  of  the  settlement  of  1765;  wluch  is 
represented  as  -equivalent  to  a  declaration,  that  it  was^ 
to  be  considered  as  land.  That  declaration  has  no 
such  effect.  They  could  not  make  any  other  declara- 
tion as  to  the  Stock,  than  that  it  was  purchased  upon 
the  trusts  of  the  original  settlement:  but  non  constat, 
how  John  Thornton  chose  to  have  it,  when  laid  out; 
whether  he  chose  to  have  it  as  land  or  money.  Hat 
declaration  by  the  trustees,  that  the  Stock  is  not  didr 
own,  but  is  held  upon  the  trusts,  mentioned  in  tible  set- 
tlement as  to  the  10,000Z,  Stock,  goes  no  way-  to  deter- 
nmie  that  question.  It  is  no  more  than  a  declara- 
tion, that  the  Stock  is,  not  their  own,  but  merely  trust 
Stock ;  and  that,  being-  so,  they  could  refer  to  no- 
thing, as  directing  the  trustees,  except  the  settlement 
of  1765; 


The  next  consideration  is  as  to  the  Will  of  Johi 
Thornton^  in  1776;  by  which,  after  devising  his  real 
estate,  and  giving  some  legacies,  he  gives  all  the 
rest  and  residue  of  his  personal  estate  and  eflfects 
of  what  nature  or  kind  soever  ''  either  in  posses-^ 
**  sion  or  reversion/*  to  his  children.  An  inqury 
having  been  directed,  whether  the  testator  had  any 
personal  property  in  reversion,  except  this  Stock,  it 
appears,  that  he  had  none.  This  is  undoubtedly  a  cir- 
cumstance; shewing,  that  he  conceived  himself  to  have 

some 
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some  *  personal  property,  to  which  these  words  would 
apply.  The  term-'*  reversion'*  is  not  very  usuafly  in* 
troduced  in  bequests  of  personal  property.  If  this  fund 
was  considered  by  him  as  personal  property,  it  undoubt- 
edly* was  property,  to  which  he  was  entitled  in  rever- 
sion; as  there  was  a  previous  interest  for  life  subMl^t* 
ing;  and  the  circumstance,  that  he  had  no  other  pro* 
perty,  to  which  these  words  can  apply,  raises  the  argu- 
ment in  favour   of  the  children  with   reference  to   his 

* 

own  conception,  that  he  had  personal  property  in  re- 
version* 


1807. 
Triqubt 

9. 

Thornton. 


Here  it  seems  to  be  left;  for  the  instriunent  of  1776 
is  at  most  ambiguous ;  speaking  of  real  or  personal  es- 
tate in  possession  or  reversion.  If  any  argument  what- 
soever can  be  drawn  from  that,  it  is  rather  an  argument 
of  the  same  kind  with  that,  which  ,is  built  upon  the  Will; 
for  the  words  are  almost  of  course  as  to  real  estate:  but 
some  motive  should  appear  for  introducing  them  as  to 
personal  estate ;  to  which  in  that  instrument  they  equally 
apply.  At  most  that  leaves  the  question  as  to  the  in* 
tention  precisely  where  it  was ;  and  the  preceding  facts 
shew,  that  John  Thornton  conceived  this  fund  was  per- 
sonal estate,  and  meant  to  treat  it  as  such ;  and  then 
undoubtedly  it  was  competent  to  iiim  to  dispose  of  it  in 
that  manner.  From  the  beginning  of  the  cause  I  was 
convinced,  privately,  th^  he  had  not  the  least  idea, 
that  this  property  was  land :  my  only  doubt  was,  whether 
there  was  judicial  evidence,  that  he  considered  it  as 
personal  property  ( 95  )• 


(95)  See  the  uois,  ante,  Vol.  I,  204. 
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Feb.  2UU 
Witnesses, 
examiued  in 
the  Cause,  re- 
examined be- 
fore the  Mas- 
ter upon  dif- 
ferent Inter- 
rogatories by 
Order. 


GREENAWAY   v.  ADAMS. 

A  MOTION  was  made  by  the  Plaintiff,  for  an  Order, 
to  authorize  the  examination  of  witnesses  upon  in- 
terrogatories before  the  Master;  having  been  before 
examined  in  the  cause.  The  Decree  (96)  directed  an 
inquiry  as  to  the  damage,  sustained  by  the  Haintiff'by 
the  non-performance  of  the  agreement.  A  state  of  facts 
was  carried  in  before  the  Master ;  who,  thinking  it  not 
substantiated  by  the  evidence  in  the  cause,  directed  in- 
terrogatories to  be  exhibited.  Some  of  the  witnesises, 
who  had  been  examined  in  the  cause,  were  accordingly 
rerexamined  upon  different  interrogatories:  but  after- 
wards the  Master,  conceiving,  that  as  those  witnesses 
had  been  before  examined,  they  ought  not  to  have  beep 
re-examined  without  an  Order,  directed,  that  an  appli* 
cation  should  be  made  to  the  Court. 


Notice  was  given ;  and  the  Motion  wais  not  opposed, 

Mr.  Thomson,  in  support  of  the  Motion. 
It  is  true,  that  a  witness  cannot  be  re-examined  upon 
the  same  interrogatory  without  an  Order  (97):  the  rea- 
son of  which  is  obvious ;  and  the  rule  goes  farther ;  that 
he  cannot  be  re-examined  even  upon  different  interrog^ 
tories;  the  principle  of  which  is  not  so  evident,  llieae 
persons  are  the  only  witnesses,  who  can  give  thfe 
Plaintiff  th/3  benefit  of  this  Decree;  as  without  their 
testimony  the  proof,  required  by  the  Master,  Cannot  be 
given. 

The 


(00)  Ante,  Vol.  XII,  306.      ante,  Sandford  v. ,Vol.  I, 

(97)  Prac.  Reg.  420.     See     308 ;  and  the  note,  400. 
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The  Lord  Chancellor  made  the  Order;    directing,  1807. 

that  the  fact  should  be  specially  stated,  that  the  exami-^  ^,,     "^^"^^ 
nation  had  been  taken  without  a  previous  application  for  ^^ 

an  Order ;  that  notice  of  the  appUcation  was  given ;  and       Adams. 
BO  objection  made. 


SALT'S  Case.  1807. 

Feh.'lUt. 
A   MOTION  (98)  was  made  for  a  Habeas  Corpus^  for    No  objection 
the  purpose  of  discharging  a  bankrupt  from  an  to  a  Commit- 

Prder  of  Commitment  by  the  Commissioners.  ment  of  a 

BaDkmpt  by 

the  Com  mis* 
The  circumstances,    stated    by   the    affidavit.,   upon  ,.„„^„^  ^^ 

which  the  Motion  was  made^  were,  that  the  bapknipt,  ^he  Order  of 
while  in  execution  in  the  King's  Bench  Prison,  at  the  Commitment 
suit  of  the    petitioning    creditor,    was  taken  down   to  was  made  in 
McMchester^   where   the  Commission  was  executed,    for  ^°®  absence  of 
jhe    purpose   of  being   examined  before   the  Commis-      ®    ^^  rupt; 
sioners  on  the  29th  of  July ;  that  the  day  after  the  exa-  .        j  .    -i 
mmation,  the  Commissioners  not  having  made  an  Order  ^      ^j^^  ^^^_ 
for  Commitment,  the   bankrupt  was   taken   by  the  Soli-  miDatioa  took 
citor  back  .to  the  King's  Bench  Prison ;  that  the  Com-  place,  thbagh 
missioners  expressed  displeasure  at  that  circumstance;  made  some 
and  several  days  afterwards  madie  the  Order  for  Com-  ^*J*   after^ 
mitment.  ^"'^'^  . 

Mr.  Manley^  in  support  of  the  Motion,   took  three 
'objections:    first,    that    the  Commissioners    had    acted 
without  jurisdiction;  as,  the  bankrupt  being  in  execu- 
tion, they  ought  to  have  gone  to  him :   2dly,  that  the 
bankrupt  ought  to  have  been  present,  when  the  Order  of 

Commitment 


(98)  Ante,    Taylors  Case,     Nowlan,  XI,  Oil;    sec  ^he 
Vol.  VIII,  328.      Ex  parte     notes,  VI If,  830,  333, 
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I807«         Commitment  was  made:  3dly9  that  the  Order  was  dated 

Salt^s^ase.   ^"  ^®  ^^^  ^^  •^•^y*   though  it  waa  made  some  days 

afterwards. 

The  Lord  Chancellor  said^  the  question  upon  the 
first  objection  would  be,  whether  there  was  an  escape ; 
and  could  hot  arise  upon  this  application ;  that  the  Act 
of  Parliament  (99)  does  not  require  the  presence  of 
the  bankrupt^  when  the  Order  of  Commitment  is  made; 
and  the  Commissioners  may>  if  they  think  it  necesaaryi 
deliberate  upon  the  examination,  before  they  make 
their  Order;  and  Sdly,  that  the  date  of  the  Order  was 
proper ;  as,  upon  a  conviction,  the  Magistrates  draw  up 
the  Order  according  to  the  date  of  their  minutes. 

No  Order  was  made. 

(99)  Stat.  5  Geo.  II.  c.  30.  «.  1(S. 


^  ^  l!!L\.  .  WEBSTER  r,  BIJICHMORE. 

JFU.  23<f,  S4M. 

The  presomp-    ^HE  Master's  Report  stating,   that  it  could  not  be 

^pn  of  death  presumed,  that  John  HerfiU  died  during  the  life 

rem  engt    o    ^^  Susannah  HerfiU^  an  Exception  was  taken.    The  dr- 
time  has  re- 
iation  to  the    ^^umstances  we^,  that  John  HerfiU  h§d  not  been  heard 

commence-        ^^  during  %S  years  previous  to  the  date  of  the  Report* 

inent  of  the       hut  of  that  period  no  more  than  between  five  and  six 

period.  years  had  elapsed  before  the  death  of  Susannah  flerfilL 

When  he  last  appeared,  he  was  in  a  very  bad  state  ef 

health,  and  was  to  have  returned  in  six  months. 

The  Solicitor  General  and  Mr.  Girdlesione,  in  support 
of  ^e  Exception,    contended,    that  the  Ke(>Qrt    pitb 

ceeded 
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eeeded  upon  misappreheiuion  of  the  eSkct  of  length  of         I807. 


lime,  as  raising  the  presumptita.    The  period  of  five  or     .^ 
six  years,  though  certainly  not  spffioient  to  establish  the  ^^ 

presumption,  raises  a  considerable  suspicion  of  the  death   BiRchmori(. 
of  the  party;  and,  when  a  sufficieiit  time  has  riin  to  con- 
iicm  that  suspicion,  which  is  the  only  effisct  of  the  length 
of  time,  the  relation  must  go  to  the  first  moment  qf  tl^e 
pncertainty  as  to  his  existence. 

Mr.  RichcfrdSf  for  the  Reportr 

7!W  Lord  Chancellor. 
My  opinion  is  yery'  clear,  that  this  Exception  must 
be  allowed*  If  at  the  end  of  five  or  six  years  We  were 
to  have  pronounced  upon  the  htt  of  t&is  man's  exist- 
ence, the  conclusion,  that  he  Wfus  then  living,  would 
not  perhaps  have  been  the  subject  of  Exception:  but 
after  this  lapse  of  time,  since  he  appeared,  in  a  despe- 
rate state  of  hefiltb,  and  was  to  have  returned  to  his 
ration  in  six  months,  surely  he  must  be  taken  to  have 
died. 

The  Exception  was  allowed. 

'•'*■'. 

_  1806. 

*  Nov.  141*^ 

15/A. 

WITTS  r.  STEEJiE.  1807. 

Feb.29d. 
TEE  STEERE,  by  his  WUl,  dated  the  4th  of  Fe-    Distribution 

bruary^  178S,  bequeathed  to  trustees,  their  exe-  by  the  Bank  of 
Ctttors,  &c.  among  other  things,  all  the  monies,  which  extraordinary 
should  be  standmg  in  his  name  at  the  time  of  his  de-  P^^^^*  hejonA 
cease  in  the  Capital  Stock  of  the  Bank,  upon  the  fol-     .^   *j*\  l  * 
lowing    trusts;    that    the    trustees,    &c«    '' ^hall    from  ^^v  of  in- 
time  creased  divi- 
dend»  but  as  a ^oitici,  taken  as  capital;  and  the  manner,  ia  which  it 
is  given,  makes  no  dificrence. 
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Witts 

V* 

.  Steerb. 


« 


It 


''  time  to  ^ime  a9  the  same,  shall  become  due  recdve 
''  all  t^e  dividends  and  profits  of  all  my  share  of  the 
Capital  Stock  of  the  Bank  of  jEnglan(t,  and  pay  tbe 
same  and  every  part  thereof "  unto  his  daughter 
Martha  Witts  for  life,  for  her  separate  u$e;  and  after 
her  decease  he  gave  and  bequeathed  all  the  dividen^Pf 
interest,  and  profits,  of  his  said  Bank  of  BngU$nd  Stock 
to  his  grandson  Lee  Steere^  Witts  iot  life;  with  a  direor 
tion,  that  such  dividends,  or  so  much  thereof  as  the 
trustees  shall  think  .  proper,  '  should  be  paid  by  them 
for  his  maintenance  and  education;  to  be  paid  to  him 
when  he  shall  attain  the  age  .of  twenty-one ;  and  after  his 
decekse,  the  testator  gav6  a^d  b^^ff^hed  fill  th^  .Capital 
Stock  of  th^  Bank  of  England^  and  all  bis  aaid  three 
and  a  h^Hi  per  cent.  Bank  Annuities,  among  the  dftugh* 
ters  and  younger  children  of  his  grandson ;  equally  to  be 
divided  among  them,  as  tenants  in  cpnunon ;  and  to  bQ 
a  vested  interest  *at  the  age  of  twenty-one,  o¥  marriiigiei 
pf  daughters ;  -and  in  failure  of  daughters  and  younger 
childreui  directed,  that  .the  said  Bank  Stock  an4  Bank 
Annuities  should  be  sold,  and  the  produce  vest^  in 
real  estates,  to  the  same  uses  as  his  settled  estates^ 
if  there  should  be  any  phild  or  ^grand-<;hil4  of  .lus 
daughter  living  at  the  decease  of  his  grandson,  and 
entitled  to  his  settled  estates;  and  if  there  should  be 
no  jsuch  child,  &c.  he  gave  and  bequeathed  all  his 
said  Capital  Stoc^  of  the  Bank  of  England  to  Thoma% 
^oddington,  his  executors,  &c« 


The  testator  was  at  his  death  possessed  of  J7300/1 
Capital  Stock  of  the  Bank  oi  England.  In  1792  under 
a  Bill  filed  by  the  grandson,  and  others,  ah  Order  wm 
made,  that  the  7200/.  Bank  Stock,  then  standing  in  the 
name  of  the  Accountant  General^  should  be  placed  to  the 
credit  of  the  cause,  and  to  the  account  of  the  Plaintiff 
M<irtha  Witts;  and  that  the  dividends  should  be  paid 
to  her  for  life,  with  liberty  to  apply. 
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On  the  l9tl¥of  September,  1805,  at  a  Geifetal  Cbiirt 
of  the  Governor  and  Company  of  the  Bank  of  England 
the  Governor  acquainted  the  Court,  that  the  Court  of 
Directors,  havitig  considered  the  state  of  the  Bank  ac* 
counts,  felt  itself  justified  in  recommending  to  the  Ge- 
neral Court  to  order  at  the  present  time  a  participation 
of  5/.  per  cent  out  of  the  interest  and  pro'fits  of  the 
Corporation,  over  and-  above  the  half-yearly  dividetids 
of  three  and  a  half  per  cent. ;  and  that  both  the  above 
sums  be  included  in  one  Warrant;  whereupon  the  q[ues« 
tion  Was  put,  that  the  Court  do  order  a  dividend  to  be 
made  of  8/.  lOs.  per  cent*  interest  and  profits  for  the 
half  year  ending  the  10th  of  October  next ;  that  a  Ge- 
neral Court  be  holden  on  Tuesday  the  S4th  instant,  then 
liext  to  take  the  ballot  on  the  said  question ;  which  was 
carried  in  the  affirmative.  .  . 
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At  another  General  Court,  held  accordingly  on  thef 
UMi  o(  September,  the  following  question  was  put  tod 
baDotted  for;  *'  That  this  Coiurt  do  order  a  dividend  of 
"  8/.  lOs.  per' cent,  interest  and  profits  for  the  half  year 
^  ending  the  10th  October  next ;"  which  was  also  car- 
ried in  the  affirmative. 

The  Bill  was  filed  by  Richard  Witts,  and  Martha  his 
^ife,  praying,  that  the  Plaintiffs  may  be  declared  cnti-* 
tied  to  the  sum  of  6121.,  receive^  by  the  Accountant" 
General  under  the  resolutions  of  the  Bank,  as  k  divi* 
dend  on  the  sum  of  7200/.  Bank  Stock;  or  in  case  the 
Court  shall  be  of  opinion,  that  the  said  GIUL,  or  any 
part  thereof,  ought  to  be  invested  in  the  public  funds^ 
upon  the  trusts  of  the  Will,  that  directions  may  be  given 
accoirdingly.  • 


Tlie  Defendants,  the  children  of  the  grandson,  the 
younger  children  of  the  Plaintiffs,  and  Boddington,  sub- 
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mittecl  by*  thdr  amwen,  whether  the  sum  of  6122.  did 
become  payable  to  the  Plaintiff  Marika  Witts. 

■ 

The  Attomeif  General  and  Mt.  PMlUtnore,  tot  tbtf 
Plaintiffs. 
It  is  not  disputed  now«  that  the  decisions,  that  have 
taken  place  upon  this  point  (100),  are  not  supported 
bylaw.  But  this  case  is  distinguished.  This  is  givai 
expressly  and  predsely  as  interest  and  profits :  in  tb^ 
other  cases  there  is  a  distinct  resolution  of  the  Bank 
for  a  participation  of  stock,  in  one  instance,  in  the 
others  of  money;  which,  it  was  fairly  observed,  mi^t 
as  well  be  taken  to  be  capital  as  interest  and  profits : 
especially  as  Sil.  per  cent,  was  given  as  interest  Mud 
profits;  and  that  description  was  not  annexed  to  the 
farther  division  of  5^  per  cent.  The  51.  per  ceni.  nuist 
be  taken  to  be  part  of  the  property  of  the  Bank:  whe^ 
ther  to  be  termed  floating  capital,  or  by  any  other 
name.  The  decisions,  that  have  been  made,  therefiM 
do  not  touch  this  case:  in  those  instances  the  dividend 
being  declared,  not  of  eight  and  a  half  per  cent,  interest 
and  profits,  but  3}^  per  cenU  interest  and  profits,  and 
a  participation  of  51.  per  cent,  not  as  interest  and  pro^ 
fits.  The  only  question  in  this  case  is,  whether  the 
Bank  has  authority  to  decide,  what  is  the  interest  and 
profits  they  make.  Their  declaration,  that  they  make 
a  dividend  as  interest  and  profits,  is  binding  upon  the 
Court:  when  they  make  the  distinction  between  divl* 
dend,  and  the  fiurther  subject  of  participation,  the  latttV 
must  be  taken  as  capital,  as  their  property.  The  <Hhef 
construction  will  create  great  confusion  in  this  spedei 

of 


(100)  Ante,  Brander  r. 
Brander,  Vol.  1 V^  800.  Paris 
V.  PdrtM,  Clayifm  v.  Gfesham^ 
X,  185,288.  hvvike  v.  Jfoirsfon, 
in  the  House  of  Lords,  1802, 


apon  Appeal  from  the  Coart 
of  Scotland.  See  Bardan  f . 
Wainewright,  post,  XIV, 08; 
and  the  note  on  these  esses, 
ante,  IV,  802. 


CAS£S  IK  CHANCERY. 


367 


of  property.  Upon  what  principle  can  it  be  maintained^ 
tiiat  the  tenant  for  life  can  take  only  the  regular  per- 
manent dividend,  and  cannot  have  this  farther  profit; 
though  given  as  interest  and  profits,  not  being  the  re* 
gular,  permanent,  dividend;  the  same  in  October,  as  in 
April?  The  Charter  does  not  require,  that  the  divi^ 
dend  shall  be  the  same  in  each  half  year.  In  this  re- 
spect what  is  the  distinction  from  any  other  trade?  It 
is  not  necessary,  that  this  interest  and  profit .  should 
have  been  made  within  the  half  year.  Is  the  right  of 
the  tenant  for  life  repelled  by  the  mere  circumstance^ 
that  the  profit  of  one  half  year  exceeds  that*of  anotlier! 
Suppose  an  increase  of  the  profit  of  a  trade  in  one  yt^iar : 
the  effect  of  stock  in  hand,  and  a  short  crop :  is  not. 
tiiat  excess  to  be  divided  as  profit?  Whence  arises  the 
necessity  of  this  uniformity  of  dividend  upon  this  parti- 
cular subject?  Ought  this  Court  to  make  a  decision, 
having  the  effect  of  a  general  regulation,  enjoining  the 
Bank  always  to  make  the  same  dividend:  the  Bank 
alone  having  the  materials  for  forming  a  correct  judg- 
ment as  to  the  proper  amount  of  the  dividend?  Great 
public  inconvenience  must  be  the  consequence.  The 
Bank  may  at  a  particular  period  have  a  considerable 
excess  of  profit ;  which  they  cannot  rely  upon  as  per^ 
manent:  ought  they  then  rashly  to  declare  a  dividend 
in  proportion  to  that  excess;  liable  to  as  sudden  a  re- 
duction ;  disappointing  the  expectation  they  had  raised  ? 
If  this  is  profit,  whether  made  in  the  last  half  year,  or 
in  the  course  of  the  year,  the.  tenant  for  life  cannot  be 
deprived  of  it  Its  character,  as  profit,  is  establisli^d 
by  the  resolution  of  the  Bank,  declaring  it  profit ;  upon 
which  resolution  a  Court  of  Justice  cannot  speciiIatCk 
It  is  competent  to  the  General  Court  to  declare  the 
increase  and  variation  of  the  profit.  If  that  was  done 
with  a  fraudulent  view  to  the  advantage  of  the  tenant 
for  life,    at  the    expence   of  the  remainder-man,   that 
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eharge  mudt  be  established  by  evidence.  The  doubt 
has  arisen  from  the  manner,  in  which  the  Bank  ha^e 
formerly  done  this;  making  a  distinction  between  what 
they  gave  in  this  way,  and  interest  and  profit :  bat  by 
this  resolution  it  is  given  expressly  as  interest  and.  pro- 
fits* This  case  therefore  may  be  distingubhed,  with- 
out impugning  the  other  decisions;  which  the  Conrt 
will  not  be  anxious  to  follow  under  different  circum- 
stances. It  may  also  be  distinguished  upon  the  parti- 
cukr  words  of  this  WilL  In  the  case  ( 1.)  in  the  House 
of  Lords  a  residue  only  was  given :  not  the  capital, 
as  distinguished  from  the  interest  and  profits,  as  in  this 
Win. 
• 

The  Solicitor  General  and  Mr.  BeU,  for  the  DefieiH 
dants. 


Feb.  23£/. 


The  Lord  Chancellor. 
It  seems  to  me  impossible  to  consider  this  testator 
as  having  had  in  contemplation  any  thing  touching  these 
profits,  under  the  term  bonus,  and  as  expressing  hitf  WiD 
hi  this  particular  way,  to  avoid  the  consequence  of  die 
course  of  the  Bank;  not  increasing-  the  dividend,  but 
making  this  distribution,  by  way  of  bonus :  nor  was .  the 
case  argued  upon  that  ground.  In  the  direction*  to  the 
trustees  to  receive  all  the  dividends  and  profits,  '*  from 
''  time  to  time  as  the  same  shall  become  due,"  this  ex- 
pression is  not  immaterial.  These  profits  cannot  be  said 
to  become  due.  They  are  in  the  discretion  of  the  Bank. 
The  profit,  that  becomes  due,  in  the  ordinary  intierpfe- 
tation  of  that  word,  is  the  ordinary  fruit  of  the  stock. 
The  declaration  of  the  Bank  is  for  a  participation  of 

51. 


(I)  Irvine  v.  Hotutan,  upon  Appeal  from  the  Court  of  Ses- 
sion in  Scotland,  1802. 
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BL  per  cent.  "  out  of  tbowinterest  and  profits  of  the  Cor- 
*'  poration  over  and  above  the  half  yearly  dividends :  *' 
out  of  the  general  interest  and  profits:  at  what  time, 
whether  during  the  interest  of  this  tenant  for  life,  or 
laity  other   period,  does    not   distinctly  appear.      This 
bomus  of  5^  per  cent,  ends  with  that  half  year,  to  the 
10th  of  October,  1805.    The  dividend  is  not  in  any  re- 
spect altered.   The  ordinary  dividend  proceeds*,  as  usual. 
The  question  is,  how  this  bonus  of  5L  pet  cent,  out  of 
the  interest  and  profits  is  to  be  considered :  whether  as 
part  of  the  capital,   or  to  go  to  the   tenant  for  life. 
It  is  not  for  me  to  say,  how  this  would  be,  if  it  were 
res  nova.    The    only    principle,    upon    which    it    can 
stand,  is  the  principle,  that  seems  to  have  governed  the 
House  of  Lords  in  the  case  o{ Irvine  y.  Houston;  that, 
whatever  conduct  or  language   the  Bank  may  hold,  •  if 
they  do  not  increase  the  dividend,  but  take  this  mode 
o£  distributing  the  profit,  it  is  a  part  of  the  capital; 
and  does  not  belong  to  the  tenant  for  life.     The  Bank 
may  so  conduct  themselves  as  to  avoid  the  questicm  al^ 
together;   for  they  may  increase  the  dividend;  and  that 
increased  dividend  would  be   the  ordinary  fruit  of  the 
Stock.    But,  if  they  do  not  take  that  course,  the  man- 
ner, in  which  they  give  the  bonus,  cannot  make  a  differ- 
ence.    Though    they  may  express    it  differently,    the 
thing  in  foct  is  the  same. 
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The  Decree  declared,  that  the  money,  which  became 
due  oh  the  10th  of  October,  1805,  in  respect  of  the  72O01. 
Bank  Stock,  ought  to  be  considered  as  principal ;  and 
that  this  naihtiff  Martha  Witts  was  entitled  only  to  re- 
ceive the  interest  during  her  life. 
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'■  The  testator  died  in  1804;  leaving  George^  SiinA^ 
and  Elizabeth,  Shergold,  the  Plaintiffs,  and  Samuel  Sker- 
gold,  and  WiUiam  S/iergold,  the  only  x^bildren  of  Sarah 
Shergold,  deceased,  surviving  him. 

« 

The  Bill  prayed  a  declaration,  that  .the  Phdntiffa  ^ai» 
entitled  under  the  Will,  to  be  paid'three-sixtb  parts  or 
shares  of  the  .trust  fund ;  and  tbat  the  Plaintiff  Sqra^ 
Shergold  is  entided  .to  another  sixth  part  as  the  perr 
jBonal  representative  of  William  Shergold',  who  was  dead 
.withotit  issue. 

The  Bin  charged,  that  the  testator  had  executed  9 
prior  Willy  on  the  11th  of  July,  1800;  devising  and 
bequeathing  all  his  freehold^  leasehold,  and  personal, 
estates,  upon  trust,  to  pay  the  rents  and  ,profit8,  &c; 
to  Sarah  Shergold  for  life,  for  her  separate  use,  and 
after  her  decease  to  'sell,  and  divide  the  produce  with 
his  residuary  personal  effects,  in  five  parts ;  and  as  to 
four-fifth  parts  to  divide  the  same  unto  and  amongst  aS 
the  children  of  Sarah  Shergold,  who  should  be  living 
at  her  decease,  (except  Samuel,)  in  equal  proportions; 
and  in  case  any  of  said  last-mentioned  children  shouU 
happen  to  die  during  the  life-time  of  said  Sarah  Shef 
gold,  without  leaving  issue,  then  the  share  pr  shaves  {it 
him,  her,  or  them,  so  dying,  should  go  to  the  aurvFi 
vors  or  survivor  of  them  (save  asid  Samuel  Shergold,) 
in  equal  parts :  but  in  case  of  issue  lawfully  begotten^* 
then  such  issue  should  be  entitled  to  their  deceased  pa- 
rent's share  in  equal  proportions  at  their  respective  agesi 
6f  twenty-one  years :  the  interest  and -proceeds  thereof^ 
in  the  mean  time  to  be  applied  for  their  education  aad 
advancement  in  life. 


The 
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'  Th^  Bill  farther  chargedj  that'  upon '  the  death  of 
JSmrah  Skergold,  after  the  execution'  of  that  Will,  the 
testator  gave  instructions  to  his  Solicitor  to  te^opy  that 
"Will;  in  order  that  it  might  be  re-executed  by  hinis 
leaving  out  the  name  of  Sarah  Shergold;  and  instead  of 
making  the  property  distributable  at  her  death  among 
such  of  her  children  as  should  be  then  living/  to  make 
it  devisable  among  such  of  her  children  as  should  be 
living  at  the  testator's  decease,  and  the  issue  of '  such 
of  them  as  might  die  in  his  life;  and,  that  by  mistake^ 
the  words  *'  in  my  life-time»"  were  omitted  after  the 
words  '^  shall  happen  to  die*" 


1807. 
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The  Solicitor,  who  drew  the  Will,  being  a  Defendant; 
OS  one  of  the  trustees,  by  his  answer  admitted  the 
mistake.  - 


Mr.  Alexander  and  Mr.  Weiherelli  for  the  Plaintiffs;  ' 
Either  upon  the  construction  of  the  Will,'  or  upon  ' 
the  ground  of  mistake  in  framing  it,    these  Plaintiffii 
are  entitled.    With  reference  to  the  former  head  of  re- 
lief, the  question  is,  to  what  period  the  indefinite  clause 
of  survivorship  is  to  be  applied.    In'  other  parts  of  this 
Will  the  survivorship  is  limited  expressly  to  the  periods,  ' 
when  the  shares  are  payable.     The  inclination  of  the 
Court  is  against    indefinite   survivorship:'  the   modem 
course  has  been  to  refer  it  to  the  death  of  the  testa- 
tor; especially  if  that  is  the  period  of  payment.     These 
words  have  been  applied  to  the  period  of  payment  upon 
drcumstances ;  with  a  view,    for  instance,  to  the  pay- 
ment of  a  portion  for  the  benefit  of  the  party.    In  the 
original    conception    of   this    bQg[uest    these    sums,   are 
made  payable  among  the  children  of  Sarah  Shergold, 
who  shall  survive  the  testator:  the  point  of  time,  that 
has  been  applied  in  most  of  the  cases  to  regulate  the 
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period  of  6urvivor8bit>«  The  ootisequenoe  will  be  most 
inconvemest,  if  these  words  wte  to  have  an  eflfecl»  M- 
tending  the  period  of  survivorship  beyond  the  deadi  df 
^he  testator.  It  must  then  extend  to  the  suirivof  of 
all  diese  persons,  with  cross  limitations  continuing  bch 
tween  them;  and  their  interestli  will  in  efBect  be  rodaeel 
to  mere  interests  for  life ;  a  construction,  that  most  eo- 
tirely  defeat  the  general  intention  of  distribution;  net 
of  future,  exclusive,  possession  by  a  single  individui^ 
who  should  happen  to  survive^ 

If  the  construction  of  the  Will  is  against  the  ^ais- 
tiffs,  the  other  question  is,  whether  by  mistake  the  tes- 
tator has  not  revoked  more  of  the  former  Will  than  he 
intended;  and  whether  parol  evidence  of  that  mistake 
may  not  properly  be  admitted.  The  peculiar  provinoe 
of  a  Court  of  Equity  is  to  relieve  against  accident  and 
mistake,  as  well  as  fraud.  This  is  either  accident  or 
mistake ;  the  effect  of  which  can  be  corrected  only  by 
evidence;  which  is  received,  not  to  construe  the'V^i 
as  there  is  neither  ambiguiiaa  UUchb  nor  paiens,  but  te 
introduce  words,  that  were  omitted  by  mistake.  In  BcJker 
V.  Payne (3)  the  objection  to  evidence  for  that  purpose 
was  over-ruled.  In  Thomas  v.  TkomasX4f)  evidence  was 
admitted  as  to  the  name  of  the  devisee.  Upon  the  same 
ground,  on  which  evidence  would  be  admitted,  the  an^ 
swer  of  the  trustee  ought  to  be  read ;  or  at  least  an 
inquiry  should  be  directed. 

Mr.  Richards  and  Mr.  HaU^  for  the  Defendants,  ad* 
mitting,  that  the  intention  could  not  be  doubted,  upon 
the  answer  of  the  trustee,  if  it  could  be  considered  as 

bindof 


(3)  1  Ves.  45G.     See  ante. 
Vol.  VI,  336. 
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binding  the  interests  of  tbe  other  parties,  vhidh  iipen       .  18e7. 


the  ease  of  Mane  ▼•  Boyal{h\  is  doubtful^  lelied  upon  ^^^^'^ 
the  words,  as  they  stood  in  the  Will;  containing  a  simple  ,;. 

Ijadtationi  though  perhaps  not  the  most  convenienf^  Aot  .  Boo9£. 
contrary  to  any  rule* 

The  Master  of  the  Rolls,  upon  the  case  of  Brown 
V.  Bigg  (6)  observed,  that  he  had  occasion  in  that  in- 
stance to  consider  the  effect  of  a  general  clause  of  sur-  General  clause 
.vivorship;  and  found  the  result  of  the  authorities  cour  of  Sorvivor- 
trary  to  what  had   fdlen  from  the  Court   during  the  ^'^P  ^"  sWili 
argument,   founded  upon  what  Lord  Alvanley  had  said  ^pona  tenancy 
in  one  of  the  cases ;  and  that  in  a  great  majority  of  °  /'®^™°'* 
them  the  survivorship  had  been  referred  to  the  period  lesutor's 
of  die  testator's  death.  death. 


The  Master  qf  the  Rolls. 
Whatever  the  actual  intention  of  this  testator  may  Feb.*2tkL 
kave  been,  it  is  impossible  to  put  upon  this  Will  the 
eonstruction,  for  which  the  Plaintiffs  are  obliged  to 
contend.  The  bequest  is  not  to  all  the  children,  ge- 
nerally, but  to  such  only,  who  shall  be  living  at  the 
testator's  decease,  with  the  exception  of  one.  There- 
fore the  children,  who  died  during  his  life,  bad  no- 
thing, either  to  lapse,  or  to  descend  to  issue,  or  to  sur- 
vive to  the  other  children.  The  children,  who  shall  be 
living  at  his  death,  are  the  original  and  sole  legatees; 
iind  therefore  the  case,  afterwards  provided  for,  is  the 
death  of  any  of  those  children,  who  are  the  objects 
df  the  former  bequest.  Other  children  are  not  in  any 
degree  concerned  in  that  bequest;  but  are  excluded  as 
much  as  any  stranger;   and  when  the  testator ' provide?^ 

that 

(6)  Ante,  Vol.  XII,  355.  (6)  Ante,  Vol.  VII,  879. 
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that  the  shares  of  the  children  shall  in  certain  erents 
belong  to;  their  issue, '^  %nd,  in  clelkult  cmT  issue,  to  the 
suvviving  diilihren,:he  is  spetJdng  only  of  the  shares 
of  those  children,  to  whom  he  ha^  given  shares.  That 
is  the  only  constniction,  not  only  that  the  words  wifl 
bear,  but  that  can  be  made  upon  the  reason  of  the 
thing. 


If  indeed  the  words,  said  to  have  been  omitted  by 
mistake,  '^  in  my  life-time,**  had  been  introduced,  the 
clausie  would  have  been  repugnant  with  'itself;  fop 
then  the  efiect  would  have  been  this ;  that  the  chil- 
dren, living  at  his  death,  should  have  the  whole;  biit 
the  issue  of  such  of  them,  as  should  die  during  his  life, 

should  have  a  part.    If  however  those  words  had  been 

• 

introduced,  the  Court  might  perhaps  have  rejected  the 
former  part  of  the  description,  "  living  at  the  time  of 
"  his  death ;"  in  order  to  make  sense  of  the  clause 
and  give  effect  to  what  then  perhaps  would  have  ap- 
peared to  be  the  governing  intention.  But,  as  it  stands, 
there  is  no  ground,  upon  which  any  part  can  be  re-  ' 
jected :  and  it  cannot  possibly  admit  the  Pldntiff *8 
construction. 


Evidence  of 
mistake  not 
admissible  to 
aflTect  the  con- 
stmction  of  a 
Will. 


As  to  the  evidence  of  mistake,  as  no  evidence  has 
been  offered,  it  is  unnecessary  to  say,  whether  it  could 
or  could  not  have  been  admitted :  still  more  so,  not 
knowing  exactly,  what  the  purport  of  the  evidence 
would  be,  to  say,  what  would  be  the  effect  of  i^  if  , 
admissible.  I  am  disposed  to  tlunk,  the  evidence,  if 
offered,  would  not  be  admissible  (7).    As  to  the  answer' 


(7)  Lord  WalpoU  v.  Lord 
Orfard,  ante.  Vol.  Ill,  402. 
As  to  the  case  of  cODtract, 
and  the  distinction,  whether 
e?ideifce  of.  mistake  or  sur- 
prise is  produced  to  support, 
or  to  resist,  a  specific  per- 


formance, see  The  Mmfmi 
of  TowHihend  v.  Stangroom, 
ante,  Vol.  VI,  828 ;  the  judg- 
ment in  Rich  v.  Jaekmn,  in 
the  note,  334 ;  and  the  note, 
ante.  III,  38. 
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of  die  executor,  it  camot  have  any  effect  whatsoever.. 
I,am  called  upon  to  make  aDecree  upon  the  hce  of  the 
"WSU,  and  cannot  take  the  construction  firom  the  answer 
of  the  executor. 


The  Bill  was  dismissed. 


1807. 


Shbrooldt 

BOONB. 


QUARRELL  v.  BECKFORD. 

^I^HE  Decree,  pronounced  in  this  cause  at  the  Rolls, 
and  affirmed  upon  appeal,  directed  an  account;  con- 
sidering the  Defendant  as  mortgagee  in  possession  of  es- 
tates in  Jamaica.    The  Plaintiff  suggesting,  that  a  large 

■ 

balance  was  due,  the  Defendant  declining  to  answer  the 
interrogatories,  requiring  him  to  state,  what,  if  any  thing, 
was  due,  a  motion  was  made  for  the  appointment  of  a 
consignee. 

The  Solicitor  General  and  Mr.  Leach,  in  support  of 
the  Motion,  cited  the  case  of  Chambers r.  Goldmn{8); 
in  which  Lord  Eldon  laid  down  the  rule,  that,  though 
possession  shall  not  be  taken  from  a  mortgagee,  until 
he  is  paid,  the  Court  will  require  him  to  state  upon  his 
oath  what  he  believes  to  be  due ;  and  will  take  the  pos- 
session from  him  upon  his  beins  paid  what  he  so  states 

to 


1807. 
Feb.  2ttiL 
Though  a 
Mortgagee 
shall  not  be 
deprived  of 
possession, 
while  any 
thing  remains 
dne,  where  ho 
refused   to 
swear,  that 
anj  thing  was 
due,  a  Con- 
signee, the 
estate  being 
in  the  West 
Indies,  was 
appointed. 


(8)  Ante,  Vol.  V,  834. 
I^,  264.  Not  reported  as  to 
this  point.  It  appears  from 
the  Register's  Book,  A.  1801, 
folio  822,  that  the  affidaviU 
were  very  contradictory ;  on 
the  one  side,  that  nothing  was 
doe  to  theMortgi^e:  on  the 
other,  that  a  specific  balance 
was  doe  to  him,  and  more. 
The  Order  was,  that  on  pay- 


ment to  the  mortgagee  of  a 
speciBc  sam,  which  he  was 
to  enter  into  a  recognizance 
to  refund,  if  so  much  should 
not  on  taking  the  account  ap- 
pear to  be  due  to  him,  a 
Manager  should  be  appointed 
in  the  West  Indies,  and  a  Con- 
signee laEmgkmd.  Aug.2S; 
1802. 
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ttite  of  Frauds  ( 10), .  to.  pass  real  estate,  gave  to  hk 
eldest  son  '.  Robert  Bonner  Warwick,  declaring,  that  he 
was  otherwise  sufficiently  provided  for,  the  sum  of  500^ . 
and  a  silver  coffee*pot,  on  condition  of  keeping  .the  toh 
tator  indemnified  against  the  payment  of  700/.,  as  his 
surety  by  bond.    The  Will  tiien  proceeded  thus :  > 


[S80] 


"  Also  I  give  to  my  daughter  Isabella  Lode,-  wIm 
/'  has  already  received  her  -.  portion,  the  sum  of  20 
'^guineas.  .  Also  I  give  to  my  daughter  Sarah  Bonner 
**  the  sum  of  1200/. ;  and  to  my  daughter  Ann  Bonner, 
*^  the  sum  of  12001. ;  to  be  paid  to  them  severally 
*'  and  respectively  within  six .  months  next  after  my 
'^decease,  with  interest  from. the  time  of  my  deall^ 
**  at  4  per  cent. ;  and  I  give .  to  my  daughter^  Maria 
"*  Grace  Bonner  the  sum  of  1200/.,  to  be  paid  to  her 
^'  at  her  age  of  21  years  or  day  of  marriage,  which 
'^  shall  first  happen,- with  interest  in  the  mean  time 
'^'from  my  death  at  4*  per  cent,  to  be  applied  towards 
"  her  maintenance  and  education ;  and  if  my  said  dangh- 
''  tet  Maria  Grace  Bonner,  shall  happen  to  die  under  tbe 
'^  age  of  21  years. .and  unmarried  then  and  .in  such,  case 
'^  the  said  legacy  of  1200/.  given  to  her  as  aforesaid  shall 
*^  go  to  and  vest  in  and  belong  to  my  daughters  Sarah 
"  and  Ann  in  equal  shares  and  proportions." 

The  testator,  then  devised  all  his  real  estates  in  tbe 
counties  pf  Northumberland  and  Durham  .  to  trustees, 
thf}i  executors,  &c.  for  the  term  of  1000  years;  and, 
subject  thereto,  to  the  use  of  his  second. son  Thomoi 
Bonner,  for  life,  and  of  his  first  and  otixer  sons,  in  strict 

settlement,  with  remainders  oyer. 

■  *     •     ■ 

•  •    •  « 

The  Will  ^en  directed,  that,  in  case  Margaret,  ibe 

wife .  of  the   testator's   son   Thomas,    shall   happen   to 

survive  him,   then  all  his  said  real  estates  shall,  stand 

charged  and  chargeable  widi  the  payment  of  an  annuity 

of 
(10)  SUt.  29  Ch.  II.  c.  3. 
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•br  50/.  to  her  for  life;  and  then  made  the  following 
'declaration  I 

''And  I  ;do  hereby  declare,  that  the  said  mes- 
''.suagesy  landsj  tenements,  hereditaments,  and  premises^ 
'**  ^  so  limited  or  mentioned  to  be  limited  in  trust  to  them 
''  the  said  Wittiam  Darnell  and  Robert  Rayne,  their 
"  executors^  administrators,  and  assigns,  for  -the  term 
'^  of  1000  years,  «s  aforesud,  are  so  limited  to  them 
^  upon  .trust,  that  they  the  said  WUUam  DameU  and 
*'  Robert  Rayne,  and  the '  survivor  of  them,  and  the 
''  exceptors,  administrators,  and  assigns,  of  such  sur- 
''  vivor,  do,  and  shall  by  and  out  of  the  reiits,  issues^ 
*'  and  profits,  of  the  s^id  messuages,  lands,  tenements, 
^  and  hereditaments,  or  by  mortgage  thereof,  or  a  com- 
^  petent  part  thereof,  for  all  or  any  part  of  the  said 
''  term  of  1000  years,  rdse,  levy,  ahd  pay,  to  nby  said 
^*  son  Robert  Bonner  Warwick  and  my  said  daughters 
V  the  several  legacies  or  sums  of  money  hereby  jpven 
''  and  bequeathed  to  them  respectively  with  interest  Yor 
*'  the  same  as  aforesaid  and  also  the  several  other  lega- 
''  cies  herein  after  bequeathed  and  also  the  said  an- 
^'  nuity  or  yearly  sum  of  SOL  given  to  my  said  daughter- 
'/  in-law  Margaret  Bonner  and  her  assigns  for  and 
**  during  the  term  of  her  natural  Ufe  if  she  shall  siir- 
*f  vive  her  said  husband  as  aforesaid**' 
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The  only  farther  legacies  given  by  the  Will,  were, 
at  the  close  of  it,  twenty  guineas  each  to  his  trustees, 
and  a  few  other  small  legacies ;  and  he  gave  the  residue 
to  his  son  Thomas ;  and  appointed  him  executor.  The 
testator  by  a  codicil,  dated  the  22d  o{  November ^  1797, 
reciting,  that  he  had  by  his  Will  given  to  his  three 
daughters,  Sarah  Bonner y  Ann  Bonner ^  and  Maria  Grace 
Bonner t  the  sum  of  1200/.  each,  as  therein  mentioned, 
proceeded  thus: 


<f- 


'' And  whereas  since  the  making  of  my  said  Will  on 
^  more  attentive  consideration  it  appears  to  me,  that  the 

''said 
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€t 


€t 


said  legacies  so  given  t6  my  ifM  daugbfefa  aim  .mi 
adequate  provisions  to  support  them  in  that  ataft^  of 
life,  to  which  from  my  possessions  they  are  entitled, 
'^  Now,  therefore,  I  do  hereby  give  and  b^queaA  to  iny 
^  siud  three  daughters  the  sum  of  800/.  eath  ik  adcMoii 
''  to  the  said  legacies  gnren  them  respectively  by  ny  said 
"  Will  to  be  paid  them  respectively  within  six  monflis 
^'  next  after  my  decease  with  Interest  at  4fper  eeni.  from 
**  the  time  of  my  death  And  I  do  order' and  direct,  fiiai 
^  this  codicil  or  writing  shall  be  tnken  and  considered 
"  as  part  of  my  Wfll.** 


■f  • 

The  codicil  not  being  attested,  the  question  upon  the 

Bill  of  Sarah  Bonner  and  Maria  Grace  Bonner,  who  bad 

attained  the  age  of  twenty><me,  was,  whether  the  legacfes, 

given  by  the  codicil,  were  charged  upon  the  real  estate; 

the  personal  estate  bdng  insufficient. 

The  SoUcitor-GenercU  and  Mr.  RoupeUj  foi  the  Plain- 
tiffs, and  Mr.  Wear,  for  the  testator's  third  daughter, 
a  Defendant,  mentioned  Hannis  v.  Packer  (11),  and  that 
class  of  cases ;  contending,  that  in  the  construction  of  die 
trust  of  the  term  tihe  **  legacies  hereinafter  bequeathed" 
must  be  taken  to  mean,  in  the  whole  Will,  taken  toge-' 
ther;  including  the  codicfl;  which  id  part  of  the  WiB; 
making  the  Will  ^eak  at  the  subsequent  date :  the  in-' 
tention  being  to  incorporate  the  legacies  of  800f.  with 
the. former  legacies ;  stating,  that  the  latter  were  given 
in   addition;    upon    an  attentive  consideration    of  the 
Will   conceiving  the  former  legacies  not   an  adequate 
provision. 

Mr.  Bichardg  and  Mr.  Bell,  for  the  devisees.  Defen- 
dants, admitting,  that  a  charge  of  legacies,  generally, 
would  include  legacies,  given  by  a  subsequent  instru- 
ment, unattested,  according  to  the  cases  referred  to  in' 

Habergham 
(11)  iliit6.550. 
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ftmietgkam  y.  Vinceni  { 19),  insisted,  that  the  \egticie9, 
added  by  this  codicil,  were  not  charged;  that  the 
charge  of  the  legacies  ^^  hereby  given"  must  be  un- 
derstood, already  given;  and  the  subsequent  words, 
*'  hereinafter  bequeathed,"  must  be  intended,  bequeath- 
ed by  the  same  instrument;  wluch  gives  some  farther 
legacies. 


1807. 


The  Lard  Chancellor. 
The  construction,  that  I  am  obliged  to  adopt,  is  very 
unfortunate.  But  I  cannot  make  the  declaration  prayed 
by  this  Bill,  that  the  legacies,  bequeathed  by  the  unattest- 
ed codicil,  are  charged  upon  the  real  estate.  This  is  not 
a  general  charge  of  legacies,  as  Hannis  y.  Packer  {IS). 

I  can 


Bonner 
BoNNEir. 


FA.  mh. 


(12)  Ante,  Vol.  II,  204; 
see  page  236.  Rose  y.Gtnyng- 
home,  XII,  29. 
(IS)    Amb.  6M. 
Hbnwood  v.   OVBRBNn', 

at  ihfi  Rolh,  V^th  Dec. 

1815,  1  Mer.  20,  follows 

this  decision. 
The  Will  created  a  trust 
by  the  prodace  of  the  sale 
of  real  estate  with  the.  per- 
sonal estate,  subject  to  the 
debts  and  funeral  expences, 
io  invest  6000^.  or  such  other 
sum  as  shoald  be  sufficient  to 
pay  an  annuity  of  100/.  to  the 
testator's  wife  for  life,  then 
upon  farther  trast,  '*  to  pay 
"  the  following  legacies  or 
*  sums  of  money  twehe  ca- 
**  lendar  months  after  my 
"  decease.'*  Then  after  seve- 


JU 


u 


ral  legacies,  payable  at  differ- 
ent times  after  his  decease, 
as  to  all  the  rest,  residue  and 
remainder  of  the  monies  to 
arise  by  the  sale  of  his  real 
and  personal  estates,  and  to 
be  collected  ns  aforesaid  apon 
this  farther  trust,  to  **  pay 
**  apply  and  divide  the  same 
unto  and  amongst  the  seve- 
ral  legatees  in  proportion  to 
'*  the  seveval  snms  of  money 
**  bequeathed  to  them  by  this 
"  my  Will  and  to  their  respec- 
''  tive  executors,  administra- 
'*  tors,  and  assigns,  for  ever," 
except  his  trustees  and  execu- 
tors, and  the  several  snms  be- 
queathed for  charitable  par- 
poses  ;  and  from  the  decease 
of  his  wife  upon  farther  trust 
to  apply  the    said    snm    of 

0000/1 


4i 


«< 


Residuary 
disposition 
among  legatees 
in  proportion 
to  the  sums 
bequeathed 
to  them  by 
"  this  my 
"  Will,^  held 
exclusively  of 
legacies  by  a 
Codicil,  di- 
rected to  be 
taken  as  part 
of  theWm. 
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I  can  only  marshal  the  assets;  as  Sir  Joseph  JekyU  did 
in  Masters  v.  Masters  ( 14). 


6000/.  &c.  in  payment  of  the 
fonowing  kgacies:  the  snr- 
plns,  if  any,  to  he  considered 
as  part  of  the  residue  of  his 
personal  estate.  Then  follow- 
ed several  legacies,  some  fin- 


ing, that  the  words  ''  by  this 
"  my  Wai,''  are  restrictiTe 
and  exclusive;  meaning  that 
very  instnunent,  which  the 
testator  was  at  that  moment 
aboat  to  execute,  in  contra- 


tingent    upon  surviving    his .   distinction  to  any  other  in- 
wife,  and  payable  at  different     stmment,  that  he  might,  as 


times  after  her  death ;  some 
with  survivorship  to  children, 
and  others  for  life,  and  the 
.capital  to  the  children.  The 
following  codicil  was  dated 
the  3d  of  March,  1809 :  «  This 
'Ms  a  codicil  to  be  added 
*'  and  taken  as  part  of  the  last 
<'  Will  and  Testament  of  me 
**  Joshua  Overendj.  whichWill 
**  bears  date  the  2d  of  March 
"  1809;"  proceeding  to  give 
to  LUUa  Shad  and  several 
other  persons  the  sum  of 
100/.  a-piece,  and  directing 
the  same  to  be  paid  to  each 
of  them  six  calendar  months 
next  after  his  decease,  and 
to  the  individuals  of  another 
family  the  sum  of  200/.  a- 
piece  to  be  paid  to  them  when 
they  shall  respectively  attain 
the  age  of  twenty-otie  years, 
with  interest  from  his  death/ 
and  benefit  of  survivorship. 

SirWiLLiAM  Grai^t,  Mas- 
ter of  the  ftoUst  decided,  that 
the  legatees  under  the  codi- 
cil were  excluded ;  observ- 


he  did  with  this  codicil,  di* 
rect  to  be  taken  as  part  of  the 
Willk  The  case  of  Bomer  vl 
Bonner  determines,  that  le- 
gacies by  a  codicil,  directed 
to  be  taken  as  part  of  the 
Will,  were  not  included  ma 
charge  in  the  Will  of  legacief 
under  the  words  *' hereby'' 
and  "  hereinafter  bequeath- 
**  ed  ;"*  and  there  is  nothing 
more  restrictive  in  those 
words  than  in  the  words 
by  this  my  WilL** 


€« 


It  may  be  farther  observ- 
ed, that  the  case  o(  Bamur 

• 

v«  Banner  has  this   more  it- 

vourable  circumstance,  thst 

• 

the  legacies  by  the  codid 
were  additional  legacies  to 
the  te8tator*s  daughtera ;  aad 
the  reason  was  de<dar^»  thit 
oh  consideration  it  appealed 
to  him,  that  their  l^^acies  by, 
the  Will  were  not  adeqaste 
provisions. 
(14)  1  P.WUL  421. 
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CLARKE  V    BYNE.  ^^*.  28//i. 

MarcJi  2f/. 
/T'HE  Bill  stated,    that   Henry  Byne,   the  eltler,    by    The  Rule, 

indenture,  dated  the  gOth  of  December,  1190,  de-  that  a  Tenant 

mised  a  field  for  twenty-one  years  to  the  Plaintiffs,  at  c»»not  compel 

the  annual  rent  of  8i;  who  paid  the  rent  to  him  until  ^"*  I-»«»«l"o«J 

Michaelmas  1796,  when  he  ceased  to  receive  or  claim  the   ,  :        ' 

does  not  pre- 

,rent ;  and  it  was  claimed  and  demanded  of  the   Plain-  ^  .■    -^k^-.^ 

.tiffs  in  his  own  right  by  Henry  Byne,  the  younger,  un-  ^1,^  elaira  of 

♦  der  some  deed  or  agreement  between  him  and  Byne,  « third 

the   elder,    since    the  Plaintiffs'   lease;   by  which  deed  *•         ■*  person 

or  agreement,  as  Plaintiffs  understand,  Byne,  the  elder,  •"»€«  by  the 

gave  up   the  rents  and  profits    of  the   said  premises,  *^*  ^^  ^® 

with  others:   and  Byne.  the  younger,  was  put  into  the  *    , 

^  ^  1  ™  .      seqnent  to  the 

receipt  of  such  rents  and  profits ;  and  thereupon  Plain-  ^Q^rn^r.^^^ 

tifis,  having  received  no  notice  to  the  contrary,  or  any  moQ^  ^f  ^ij^ 

.counter-claim  of  their   rent  from  Byne,  the  elder,   at-  relation  of 

tomed  to  Byne,   the  younger ;   and  paid  him  the  rent  Landlord  and 

from  179G  to  the  end  of  1802,  witliout  interruption-  Tenant. 

The  Bill  farther  stated,  that  in  1802,  or  the  begin- 
ning  of  1803,  the  Plaintiffs  were  served  with  a  notice 
in  writing,  signed  by  Edmund  Lodge^  as  trustee  for 
RynCf  the  elder;  stating,  that  by  indentures  of  lease 
and  release,  dated  the  16th  and  17th  of  September,  179G, 
executed  by  Byne,  the  elder,  and  Byne,  the  younger, 
.their  estates  were  vested  in  trustees,  for  the  purpose 
of  raising  certain  charges,  agreed  to  be  borne  equally 
.between  them ;  and  that  Byne,  the  younger,  had  refused 
to  pay  hid  moiety ;  and  therefore  warning  the  Plaintiffs 
npt  to  pay  him  the  rent;  and  the  Plaintiffs  finding,  upon 
.inquiry  of  a  Solicitor,  that  there  had  been  such  convey- 
ance, withheld  their  rent.  An  arrear  of  three  years  and 
,a  half  being  due,  both  the  Bynes  threatening  to  distrain; 
and,  Byne,  the  younger,  having  brought  an  action,  the 

Vol.  XIlI.  B  B  Bill 
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1807.         Bill  was  filed  against  the  Bynes  ;  praying,  that  they  may 
Clarke       interplead;    offering  to  bring  the  rent  into  Court;   and 

V.  praying  an  injunction. 

Bynb. 

The  Defendant,  BynCf  the  younger,  put  in  a  De- 
murrer, both  to  the  discovery  and  relief:  for  cause, 
1st,  that  according  to  the  Bill,  neither  Byne^  the 
elder,  nor  Byne,  the  younger,  have  any  title  to  the 
rent;  and,  therefore,  they  are  not  the  persons  to  inter- 
plead in  respect  thereof:  2dly^  that  according  to  the 
I     385  J       ♦  Bill  the  legal  estate  is  vested  in,  and  the  rent  ought 

to  be  received  by  trustees ;  who  are  not  parties. 

Mr.  BeH,  in  support  of  the  Demurrer. 
As  in  a  Court  of  Law  a  tenant  is  not  permitted  to 
dispute  his  landlord's  title,   so  neither  is  it  allowed  in 
equity,  even  by  a  Bill  of  Interpleader ;  and  for  the  best 
reason:   many  titles,    perfectly  fair    and  bona  Jidcy    be- 
ing founded  in  possession  only:  no  one  looking  beyond 
sixty  years.  The  general  doctrine  is  stated  by  Lord  Redei" 
dale  (15);   and   is  very  strongly  laid  down  with   refer- 
ence to  this  particular  point  in  Dungey  v.  Angave  ( 16). 
The  case  of  Cowtan  v.  Williams  { 17)  is  a  case  of  ex- 
eeption:   the  question  being  raised   by  the   act  of  the 
lessors    which   the   tenant  cannot,  possibly   dispose  of; 
as,  where  the   lessor  grants  annuities   to  different  per- 
sons,   all    claiming    upon    the    tenant:  '  those    are    in- 
cumbrances,   created   by  the  act  of   the    lessor,    witt 
which  the  tenant  has  nothing  to  do.     This  case  ij  ndt 
within   the    exception;    being    merely    the    case    of  a 
tenant,   calling    upon   his  landlord,    to  whom    he    has 
attorned,  and  paid  rent,   to  contest  the  point,  whether 
he  has  such  an  estate  as  entitles  him  to  the  rent;  sug- 
gesting, that  he  has  no  title,  upon  the  information  of 

another  person* 

The 

(16)  Milf.  47.  (17)  Ante,  Vol.  IX,  101 

(16>Ante,  Vol.  II,  304. 
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The  Solicitor-General  and  Mr.  Gyffin  Wilson,  for  the  1807. 

Plaintiff^  insisted,  that  this  case  is  precisely  within  the 
principle  of  Cowtan  v.  Williams:  a  landlord  by  an  act, 
subsequent  to  the  demise,  giving  title  to  another  person;  Byne. 
the  tenant  by  that  act  placed  in  this  situation,  that  both 
parties  may  distrain  upon  him;  having  no  defence  at 
*law  against  the  one,  from  whom  he  accepted  the  tease,  f  *S86  1 
nor  against  the  other,  to  whom  he  has  attorned,  and 
paid.  rent.  The  difficulty  as  to  the  trustees  arises 
also  from  the  act  of  the  landlord.  When  the  answer 
comes  in,    it  will  appear,    whether  the  trustees    have 

any  interest. 

■ 

The  Lord  Chancellor. 
The  doctrine  of  Dungey  v.  Angove  is  sound.  Cer*^ 
tainly  a  tenant  cannot  make  his  landlord  interplead 
with  a  stranger,  setting  up  a  demand.  3ut  what  is 
this  case?  From  1796  to  1802  the  rent  was  never 
demanded  by  Byne^  the  elder,  the  original  lessor;  and 
under  a  deed  Byne,  the  younger,  was  let  into  posses- 
sion, and  received  the  rents.  This  is  precisely  the 
case  of  Cowtan  v.  Williamst  upon  the  very  sanie  pru>- 
ciple.  This  tenant  does  not  come  to  disaffirm  the  act 
of  his  landlord.  The  attornment  was  not  by  fraud; 
but  under  a  title,  derived  from  Byne,  the  elder,  to  Bytte 
the  younger,  subsequent  to  the  date  of  the  Plaintiff's 
lease.  The  title  of  the  trustees  is  also  a  title,  pro- 
ceeding from  Byne,  the  elder;  creating  additional  em- 
barrassment. It  may  be  necessary  to  amend  the  bill, 
either  by  making  the  trustees  parties,  or  striking  them 
out  altogether:  but  as  between  Byne,  the  elder,  and 
Byne,  the  younger,  this  is  a  complete  case  of  inter- 
pleader. 

The  Desuirrer  must  therefore  be  over-ruled. 


BBS 
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1807. 

Feb.  2Sih. 

March  5/A. 
The  Court  re- 
fused upoD  Pe- 
tition or  Mo- 
tion to  prose- 
cute an   In- 
quiry, directed 
bj  a  Decree 
many  years 
ago,  but  never 
pursued;  the 
party  applying 
being  born 
some  years 
after  the  De- 
cree; only 
two  months 
old   at  the 
date  of  the 
General  Re- 
port; and 
made  a  party 
some    years 
afterwards, 
but  several 
years  before 
the  applica- 
tion. 


Lord  SHIPBROOKE  r.  Lord  HINCHINBROOK. 

\  PETITION,  presented  in  this  cause,  stated  the  Will 
of  the  Earl  of  Halifax,  dated  the  27th  of  August, 
1770,  devising  his  estates,  in  the  counties  of  Norths 
ampton  and  Buckingham,  upon  trust,  to  pay  the  rents 
to  Lord  Hinchinbrooky  until  the  testator's  grandsoi.*,  the 
late  Defendant  John  George  Montague,  should  attain 
twenty-one ;  and  then  to  convey  to  the  use  of  him  and 

his  first  and   other   sons    in   tail-male,  with  remainders 

■ 

over;  and  devising  the  testator's  estates  in  the  county 
of  Durham  to  the  same  trustees,  in  trust  to  sell,  and  pay 
bis  debts  and  legacies,  and  to  invest  the  surpTus*  in 
the  purchase  of  freehold  estates  in  the  county  of  Smues, 
to  be  settled  to  the  same  uses  as  hia  Sussex  e&tatea; 
and  he  gave  his  Sussex  estates  to  the  same  trustees,  upon 
trust,  after  Anne  Maria  Montague  should  attain  tw^ity- 
one,  to  convey  to  her  for  her  life,  with  remainders  to 
her  first  and  other  sons  and  daughters  successively  in 
tail  male,  with  remainders  over. 

By  a  codidi,  dated  the  6th  of  c/Wit^,  1771,  the  testa- 
tor directed,  that,  if  the  property,  bequeathed  for  hit 
debts,  &c.  should  not  be  sufficient,  the  deficiency  should 
be  made  good  out  of  his  Northampton,  Buckingham,  and 
Sussex  estates;  one  moiety  by  the  Northampton  and 
'Buckingham  estates,  the  other  by  the  Sussex  estate; 
and  he  charged  those  estates  with  the  deficiency  ae^ 
cordingly. 

The  testator  died  in  1771 ;  and,  upon  his  death  Lord 
Hinchinbrook  took  possession  of  Norton  House,  part 
of  the  Nottingham  estate ;  and  contained  in  poaaeasion 
until  1781.  John  George  Montague  attained  the  age  of 
2]    after  the  sale  of  the  Northamptonshire  estate;  and 

died 
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died  without  issue  male.     Anne  Maria  Montague,  iav-         1807. 

ing  attained  the  age  of  21,  married  Richard  Arc/idcUl  f  "^"^^^ 

and  died  in  September  1805,  having  appointed  her  hus-  ^ 

band  her  executor^     The  petitioner  Richard  Archdall, 

the  younger,  is  the  eldest  son  and  heir  male  of  that  mar-  Lord 

riage;  and,  being  born  on  the  7th  oi September,  1783,     Hinchin- 

attained  the  age  of  21  on  the  7th  of  September,  1804. 

The  Petition  farther  stated  a  Decree  pronounced 
upon  the  15tK  of  c/iei/y,  1772,  establishing  the  Will,  and 
giving  the  necessary  directions ;  the  Master's  Report, 
that  he  had  sold  the  Durham  estate ;  and  stating  a  very 
large  deficiency  for  the  debts,  &c.  after  application  of 
the  personal  estate,  the  purchase-money  of  the  Durham 
estate,  and  the  rents  of  the  Durham  and  Sussex  estates : 
the  rents  of  the  Northampton  estates,  not  proving  sufficient 
for  the  incumbrances  upon  those  estated ;  and,  that  by  an 
Order,  made  on  fiurther  directions,  on  the  18th  of  De^ 
eember,  1778,  it  was  ordered,  that  the  estates  of  North- 
ampton and  BuckingJutm  should  be  sold;  and  in  case 
of  a  deficiency  for  the  debts,  &c.  it  should  be  raised  by 
sale  or  mortgage  of  the  Sussex  estate;  and  that  the- 
Master  should  inquire,  whether  the  then  Plaintiffs,  the 
trustees,  had  made  any,  and  what  rent  of  the  mansion- 
house  and  premises  at  Norton,  and  whether  the  same 
had  been  in  the  occupation  of  any  person,  and  whom; 
and,  in  case  the  Master  should  find  the  premises  to  have 
been  occupied,  he  was  to  set  a  value  on  such  occupa- 
tion, by  way  of  rent ;  and  that  what  should  be  coming 
on  such  value  should  be  applied  in  like  manner  as  the 
rents  and  profits  of  the  other  part  of  the  Northampton^ 
shire  estate  was  directed  by  the  Decree :  viz.  in  aid  of 
the  personal  estate,  and  the  produce  of  the  sale  of  the 
Durham  estate  to  the  debts,  &c.  reserving  the  considera- 
tion, how  the  deficiency,  if  any,-  should  be  raised.  Upon 
the  3d  of  March,  1782,  a  sepamte  Repoil  was  made, 
stating  the  debt^i. 

The 


588  CASES  IN  CHANCERY. 

1807.  The  Master  made  his  General  Report,  dated  the  S4di 

T^^  of  November,  1783;  stating  the  sale  of  the  Norihampiom 

^HiPBRooKK  *"™^  Sussex  estates :  the  Buckingham  estate  having  been 

9.  settled  upon  the  marriage  of  the  testator's  daughter, 

^^i  with    the  Defendant    Lord  Hinchmbrookf    then    Lord 

HiNCHiN-      Sandwich;  and,  that  the  rents  and  profits  of  the  Notr 

tingiMm  estate  were  insufficient  to  satisfy  the  payment^ 
directed  thereout  by  the  Will,  by  the  sum  of  SXiHL 
l&s.  9kd. 

The  Petition  farther  stated,  that  at  that  time  the 
petitioner  was  of  the  age  of  2  months  and  17  days ;  and 
that  he  ought  before  the  making  of  that  Report  to  have 
been  made  a  party  to  the  cause  byt^upplementftl  KU; 
and  that,  not  having  been  made  a  party  till  several  years 
afterwards,  he  as  well  by  reason  thereof,  as  of  his  infancj 
at  the  date  of  the  Report,  is  not  bound  by  any  thing 
contained  in  the  Report ;  and  is  necessarily  not  bound  bj 
any  omission  or  neglect  in  making  such  Report ;  that  io 
that  Report  the  Master  has  omitted  all  notice  of  the 
direction  in  the  Order  of  the  18th  oi  December,  1778, 
directing  an  inquiry,  whether  the  Plaintiffs  had  made  any 
and  what  rent  of  the  mansion-house  at  Horton,  &c. ;  that 
notwithstanding  that  Order  Lord  Hinchinbrook  conti- 
nued in  possession  of  those  premises,  of  the  yearly  value 
of  SOU.  ]&•  9d. 


The  ori^al  Plaintiffs  being  all  dead,  a  Bill  of 
vor  and  Supplement  was  filed  against  all  the  then  Defen- 
dants, and  also  against  the  petitioner,  as  eldest  son  and 
heir  male  of  the  late  Defendant  Anne  Maria  ArchdaU; 
and  by  a  Decree,  dated,  the  ^th  of  July^,  1789^  it  was 
ordered,  that  the  former  Decree,  Orders,  and  Proceed- 
ings, should  be  carried  on,  and  the  accounts  thereby 
directed,  should  be  prosecuted  against  the  present 
[  *  390  ]      ^parties  in  like  manner  as  tliereby  directed  against  thf 

then  parties. 

Tbe 
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The  Petition  then,  after  detailing  the  subsequent  Re-         1B07. 
ports  and  proceedings  in  the  cause,  stated,  that  all  the  ^p^ 

proceedings  since  the  7th  of  September^  1803,  the  day  of  gmpBRooKE 
the  petitioner's  bii<th,  except  the  Order  of  1805,  direct*  v. 

ing  inquuries,  took  place  during  his  infancy;  and  there-      ^^^ 
fore  he  is  not  to  be  prejudiced  by  any  want  of  form,      xiinchin- 
neglect,  or  omission,   in  the  proceedings;   that  the  pe- 
titioner, having  become  entitled  upon  the  death  of  his 
mother,  on  the  16th  of  September^  1805,  to  the  Sussex 
estate,    as   tenant  in   tail  male  in    possession,    and    in 
that  character   to   the   residue    of  the    money,    arising 
from  the  sale  of  the  said  estates,  after  payment  of  the 
debts  and  legacies,    which   had   been  invested    in    the 
3  per  cent.  Bank  Annuities,  obtanincd  an  Order  for  a 
transfer  to  him  under   the  Act  U8)   for   the   relief  of 
persons    entitled   to  entailed  estates,    to  be  purchased 
with  trust-money;    and   that,    after  he  became  so  en- 
titled, and  since  he  attained  SI,  he  discovered,  that  the 
inquiry  under  the  Order  of  the  18th  December ^  1778,  had 
not  been  prosecuted ;  that  17,000/.  had  been  paid  out  of 
the  purchase-money  for  the  Sussex  estates,  to  satisfy  the 
deficiency  of  the  money  produced  by  the  Northamptot^ 
shire  estate  in  satisfying  the  proportion  of  the  debts, 
charged  on  that  estate ;  and  the  whole  of  the  legacies, 
and  of  the  costs,  with  a  small  exception,  had  been  p^ad 
out  of  the  purchase-money  of  the  Sussex  estate ;    and 
that  3000/.  was  due   in  respect    of  the    occupation    of 
Horton  House,   &c.    by  Lord  Hlnchinbrook ;  which  the 
petitioner  was  entitled  to  receive,   towards  reimbursing 
him    the   payments   from    the  Sussex   purchase   to   an- 
♦  swer    the  deficiency  of    the    purchase«money  of  the       [  ♦SDl  ] 
Northampton  estate. 

The  Petition  farther  stated,  that  the  Master,  having 
declined  to  proceed  on  the  inquiry  under  the  Order  of 
1778j   the  petitioner  appliedi    by  Motion,   on  the  last 

Seal 

* 

(LU)  SUt  40  Gto.  II  I«  c.  50. 
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1807.         Seal  after  Michaelmcu  Term  180&;;  which  Motion  was 


HlNCHIN- 
BROOK. 


J^^  opposed •  by  Lord  iSaiwtoicA,   on  two  grounds:    Ist,  that 

Shipbrookb  ^^^^  ^^  omission  in  the  Report,    following  the  Order, 
V.  and  the  length  of  time/  it  was  against  the  pracHce  df 

*^''"  the  Court  to  allow  such  an  inquiry  to  be  now  prose- 

cuted :  2dly,  that  the  inquiry  either  had  been,  or  must 
be  presumed  to  have  been,  waived;  and  the  Lord 
Chancellor^  having  intimated  an  opinion,  that  the  pe- 
titioners claim  might  be  made  by  original  Bill,  refused 
the  Motion. 

The  Petition  therefore  prayed,  that  the  Master  may  be 
at  li!>erty  to  prosecute  the  inquiry,  directed  by  the  Order 
of  the  18th  oi  December,  1778. 

The  Attorney-General  and  Mr.  Alexander ,  in  support 
of  the  petition,  insisted,  that  the  petitioner  might  ob- 
tam  relief  upon  petition,  without  the  expence,  incon- 
venience, and  delay,  of  a  suit ;  desiring,  not  to  impugn 
or  oppose  any  Decree  or  Order,  but  to  carry  the  De- 
crees and  Orders  of  the  Court  into  execution.  A  pe- 
tition is  the  proper  mode  of  carrying  into  execution-  De- 
crees and  Orders  of  the  Court  against  the  persons,  who 
were  parties  to  the  suit  at  the  time  such  Decrees  and 
Or4lers  were  pronounced.  The  object  of  a  petition 
may  be,  not  only  to  carry  a  Decree  into  execution,  but 
even  to  vary  it ;  as  a  petition  of  re-hearing ;  which  dif* 
fers  from  other  petitions  only  in  requiring  the  signature 
of  Counsel,  with  a  view  to  prevent  frivolous  i^ppli- 
cations.  In  this  instance  the  person,  against  whom 
[^  ♦392  ]  *  the  execution  of  this  Decree  is  prayed,  has  by  the  pe- 
tition as  full  notice  of  the  relief  sought  against  him,  as 
he  could  have  by  a  Bill ;  an  equal  opportunity  of  making 
his  defence ;  and  is  even  placed  in  more  favourable  dP" 
cumstances;  as  he  may  state  whatever  defence  he  has 
by  affidavit.  There  is  no  rule,  precluding  the  Master 
from  prosecuting  inquiries,  directed  by  any  Decrees  or 

Orders, 
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Orders,  after  the  Report  under  such  Decrees  or  Orders  1807. 
has  been  made ;  and  though  the  direction  by  the  ori^ 
ginal  Decree  for  an  account  of  the  rents  and  profits 
of  the  testator^s  estates  was  answered  by  the  first  Re- 
porty  stating,  that  the  Master  had  taken  those  accounts.  Lord 
the  Master  has  in  his  second  Report,  without  any  new  HiNCHm-* 
direction,  but  under  the  Order  in  the  original  Decree, 
proceeded  to  take  a  farther  account  of  those  rents  and 
profits.  There  is  no  waiver:  but,  supposing  a  waiver 
by  any  of  the  parties  adult,  the  petitioner,  not  having 
been  a  party  at  the  date  of  the  Report,  of  the  24th  of 
November,  1783,  though  he  was  then  in  existence,  and 
was  a  necessary  party,  cannot  be  bound  by  any  efiect 
of  such  Report  with  reference  to  those,  who  were  then 
parties;  and  having  been  an  infaAt  during  all  the  pro- 
ceedings, that  followed  that  Report,  is  still  entitled  to 
the  benefit  of  this  inquiry.  All  parties,  interested  in 
the  inquiry,  being  now  before  the  Court,  capable  of 
making  their  defence  by  aflidavit,  and  the  proceed- 
ings in  the  Master's  ofiice,  this  is  not  a  proper  case 
for  an  original  Bill;  which  from  the  number  of  parties, 
and  the  grcf.t  length  of  the  proceedings,  which  it  would 
be  necessary  to  state,  would  be  attended  with  enormous 
expence. 

The  Solicitor  General  and  Mr.  Lectch,  opposed  the 
Petition;  contending,  first,  that  this  application  was 
decided  by  the  refusal  of  the  Motion ;  as  every  thing, 
that  can  be  done  by  Petition  may  be  done  by  Motion: 
*  the  other  course  being  adopted  only  as  more  convex  [  *  393  ] 
nient;  the  ground  appearing  to  the  Court,  upon  the 
petition,  and  not  by  the  allegation  of  Counsel  only. 
They  insisted,  that  after  the  Greneral  Report  under  a 
Decree  the  Master  could  not  prosecute  a  particular  in- 
quiry, directed  by  the  Decree ;  and  that  if  a-  person  is 
aggrieved  by  proceedings  in  a  cause,  in  which  he  ia  not 
M  party,  the  only  mode  of  proceeding  is  an  original  bill, 

in 
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in  the  nature  of  a  gupplemental  bill ;  and  they  referreil 
to  Lloyd  v.  Johnes  ( 19  )• 

The  Attorney  General^  in  reply,  observed,  that  no  firesh 
right  was  communicated  here :  nor  was  any  thing  new 
to  be  stated.  In  Lloyd  v.  Johnes  it  was  necessary  to 
state  the  new  right  coming  in.  This  is  a  Petition  merely 
to  carry  a  Decree  into  execution. 


Mareh  &th» 
Distinction 
between  Mo- 
tion and  Pe- 
tition, as  ap- 
plied to  carry 
into  effect  De- 
crees and  Or- 
ders. 


( •sg*] 


The  Lord  Chancellor. 
I  do  not  findi  that  there  are  any  precise  or  positive 
boundaries  between  motions  and  petitions;  as  they 
^e  to  be  applied  to  carry  into  efTect  Decrees  and  Or- 
ders, so  as  to  exclude  all  discretion  in  the  Court  to 
grant  or  to  refuse  them,  according  to  circumstances. 
But,  generally  speaking,  motions,  which  have  for 
their  object  to  give  effect  to  decrees  and  orders,  should 
be  confined  to  cases,  where  the  order,  which  is  to  be 
ma^e  upon  the  motion,  arises  out  of  recent  proceed- 
ingSy  concerning  which  there  is  no  doubt.  For,  as  the 
adverse  party  knows  nothing  but  by  the  notice,  con- 
taining only  the  name  of  the  cause,  and  what  is  prayed 
of  the  Court,  the  proceedings  ought  to  be  recent  and 
notorious;  so  as  that  the  adverse  party  may  be  sup- 
^  posed  to  be'  perfectly  conusant  of  all  the  steps  and 
proceedings  in  the  cause,  as  much  as  if  at  a  greater 
expence  they  were  recited  in  a  petition.  On  this  pri»- 
ciple,  it  is  admittedj  that  I  did  right  in  refusing  to  make 
any  Order  on  the  motion. 


Money  not 
paid  oat  of 
Coort  on  Mo* 
tion. 


What  cases  are  of  this  sort,  and  what  may  reqoifi^ 
the  formality  of  a  petition,  reciting  all  the  proceedings 
in  a  cause,  is  a  matter  obvious  enough  in  die  applict- 
fioo  of  the  principle :  but  it  is  still  a  matter  of  discr^ 
tion.    Lord  Eldon,  it  is  said  by  Mr.  Alexander ,  would 

•  not 

(lU)  Ante,  Vol.  IX,  37. 
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iK>t  allow  money  to  be  paid  out  of  Court  upon  Md^-         IWt. 
tion  ( 20 ) ;  as  the  recitals  in  a  Petition,  which  must  he         ^^^ 
justified  by  the  proceedings  to  warrant  the  drawing  up   Shipbbook« 
of  the  Order,  would  always  speak  for  themselves  at  any  tu 

distance  of  time,  or  change  of  parties  in  the  cause.    A  ^^ 

petition  upon  this  principle  is  the  proper  form  of  pro-        broo^ 
ceeding  to  give  effect  to  a  Decree  of  long  standing  by 
•a  party  to  the  cause,  entitled  to  the  benefit  of  it     But  -^^  addition 
•by.  this  proceeding .  a  decree  can  neither  be  added  to,  to,  or  alter- 
nor  altered.     To  add  any  thing  to  a  decree,  the  conse-  ation  in,  a  Do- 
quence  of  any  proceeding,  which  the  decree  had  directed,  ^^ee  by  Mouoa 
the  cause  must  be  set  .down  for  farther  directions«     To  ^^  P^^^on* 
alter  the  decree  itself  in  the  minutest  particular^  the 
ieause  must  be  re-heard. 

The  Petitioner  ArckdalVs  Counsel  admit  this;  and 
say,  that  they  do  not  seek  by  this  petition  to  add  to  the 
Decree,  or  to  atiy  Order,  made  under  it ;  or  to  annul 
any  proceeding,  which  has  been  .  had :  but  that  by  an 
Order,  made  on  the  hearing  of  the  cause  for  farther 
directions,  in  1778,  the  Master,  among  other  things, 
was  directed  to  inquire,  whether  the  Plaintiffs  had  made 
"ftny  and  what  rent  of  the'  manor  house  of  Horton; 
and  whether  the  same  had  been  in  the  occupation  of 
any  body;  and  whom;  and  he  was  directed  to  set  a 
*  value  on  such  occupation  by  way  of  rent ;  that  in  pur-  [  *395  ] 
suance  of  this. Order,  the  Master  made  his  General  Re- 
port, on  the  24th  oi  November ^  1783;  the  petitioner 
b^ing  only  two  months  old;  wholly  omitting  this  in- 
quiry; and  that  several  other  proceedings  were  had 
during  his  infancy  without  correcting  this  omission !  he 
being  besides  not  a  party  to  the  cause,  until  he  was 
kdade  so  by  Supplemental  BiH  in  1789;  and  not  coming 
of  age  till  1805 ;  and,  therefore,  the  Counsel  for  the 
^petitioner  say,  that  they  do  not  seek  to  alter  or  disturb 

any 

(20)  Not  a  gross  sum ;  but  interest  may :  4  Madd,  228« 
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.f807,         ^^7  of  ^h^  proceedings ;  but  only  that  the  Master  should 

^^^'^  now  make  an  inquiry,  expressly  directed  by  the  Decree; 

^  which,  it  appears  by  all  the  subsequent  proceedings  in 

SfllPBROOKB      V  11  o 

1,^  the  cause,  has  not  been   carried  into  effect;   that  the 

Lord         right  therefore  is  clear ;  and  that  the  formal  remedy  is 
HiNCHiN-     by  petition. 

BROOK. 

To  this  statement  I  answer,  that,  if  the  right,  was 
clear,  and  the  petitioner  was  entitled  as  of  course  to 
the  remedy  he  seeks,  I  should  consider  a  petition  to 
be  the  proper  form  .for  obtaining  it.  Nor  do  I  mean  to 
say,  that,  if  I  were  to  entertain  the  petition,  and  uld- 
mately  to  order  according  to  the  prayer  of  it,  and  what 
I  ordered  was  in  substance  right,  any  appeal  could  be 
supported  on  the  ground,  ihat  the  thing  was  improperly 
done  by  petition,  and  not  by  bill.  But  I  consider,  that 
according  to  the  nature  and  difficulty  of  the  case  die 
Court  has  a  discretion  to  refuse  to  enter  upon  it,  except 
by  a  bill  regularly  filed. 

y 

The  infant  was  not  in  existence  when  the  Decree  wai 
made  in  177^;  nof  at  the  date  of  the  Order  in  1778; 
the  non-execution  of  which  is  the  foundation  of  the  pe- 
tition. The  Court  had  before  it  all  the  proper  parties 
to  the  suit:  the  infant's  title  coming  in  between  his 
parents  and  persons  entitled  in  remainder,  by  hb 
[  *396  ]      *  subsequent  birth  in   1783;    and    although  I    do  not 

mean  to  say,  that  the  rights  of  the  inheritance  are 
bound  by  the  acts  or  laches  of  tenants  for  life,  as 
diey  are  by  the  acts  or  laches  of  tenants  in  tail,  yet, 
on  the  other  hand,  it  is  an  alarming  proposition,  that 
there  can  be  no  quietus  for  any  person^  absolved  firora 
any  duty  or  obligation  by  a  proceeding  in  a  cause,  that 
has  all  legal  parties  to  it,  until  by  the  course  of  nature 
and  human  events  no  person  can  possibly  come  into 
the  world  with  rights,  not  concluded  by  the  parties  to 
the  suit. 

This 
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Tliis  might  go  on  more  than  half  a- century,  in  many  1807. 

cases.      Suppose  Lord  Hinchinbroot,    now  Lord  Sand'         J*^^ 

wichy  were  dead  before  this  petition,  or  any  thoughts  of  fln,p»nooKft 
this  petition ;  what  means  of  defence  would  belong  to  «, 

those,  who  represent  him  ?  IatA 

HlNCHIN- 
BBOOK. 

As  Mr.  and  Mrs.  ArchdaU  had  a  direct  interest  to 
insist  on  the  charge  of  Lord  Hinchinbrook,  the  reason- 
able presumption  is,  that  they  had  reason  for  not  en- 
forcing it.     The  money  might  have  been  paid ;  or  the 
improTements  might  have  swallowed  up  the  rent,  and 
made  him  a  creditor,  not  a  debtor:  or  he  might  have 
taken  possession  with  the  consent  of  all  parties,  under  an 
engagement  not  to  be  charged  with  rent.      The  infant 
besides  was  made  a  party  in  1789;   and  it  is  admitted, 
that  an  infant  suitor  is  bound  by  laches  in  the  suit.    Infant  Saitor 
It  was  equally  open  to  hira  then  as  now.     I  do  not  how-  bouiid  by 
ever  go  upon  that,  but  upon  the  effect  of  the  length  of  **^'*^** 
time,  in  a  case  so  circumstanced. 

It  is  upon  these  principles  that  Courts  of  Law  will    Effect  of  ^ 
not  maintain  the  clearest  rights,   though  not  barred  by  ^^^P^  of  tome 
Statutes  of  Limitation,    after  a    length  of  time,    ana-       ,       to  th* 
*  logons  to  the  requisitions  of  such  Statutes.     Human  g^atata  of  Li« 
afiairs  call  aloud  for  such  principles  in  the  administra-  mitation. 
tion  of  justice.     I  do  not  mean  to  say,   that  they  may      [  *897  } 
be  found  to  have  any  just  application  to  this  case :  but 
a  bill  is  the  proper  mode  to  try  that  question.    When 
the  Bill  is  filed,  the  adverse  party  may  demur  to  it;  or 
plead  to  it.     He  may  by  those  modes  resist  the  account 
to  be  taken  under  such  dbadvantages.     It  is  said,  that 
the  affidavits  might  furnish  the  same  lights.     They  might 
in  every  case.     The  forms    of  the  Court  are  ancient 
forms ;  which  the  wisdom  of  ages  has  established,  and 
by  which  I  am  bound  ( 21 ). 


Therefore, 


(21)  See  the  note,  ante,  Vdl.  II,  15. 
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1807.  Therefore,  I  *think,  the  right  of  the  petitioner,  as  it 

Jp^  is  connected  with  the  time,  and  the  forms  ofsthe  Coarty 

Shipbrookb  ^^  ^^^  ^^  ^  ^'^  ^^  he  best  discussed  upon  a  petition; 

V*  fmd  although  (as  I  have  said),  I  do  not  think,  that  any 

^^  technical  objection  could  strictly  be  taken  to  this  mode 

m^M^'  of  proceeding,  yet  it  is  in  the  exercise  of  the  Court's 

4iscretion  a  fitter  subject  of  a  Bill. 


Rolls. 

1806. 
Juhf2d. 

1807- 

BQl  by  one  of 
the  Officers 
and  crew  of 
a  Privateer 
agaiast  the 
owners  for 
an  account  of 
captures,  ac- 
cording to  the 

Leaf«    ■•        J 
l^fen  to  amend 
by«tatiag»  that 
the  Bill  was  on 
bebalf  of  the 
Plaintiff  and 
all  others ;  and 
upon  that 
amendment 
the  account 
was  decreed. 


GOOD  c.  BLEWITT. 

nPHIS  Bill  was  filed  by  the  Captain  of  a  privateef, 
named  The  Happy  Return,  against  the  owners  for 
an  account,  according  to  the  articles,  that  had  been 
executed  for  a  distribution  of  the  prize  made  by  that 
ship. 

Mr.  Fonblanque  and  Mr.  Hcdl,  for  the  DefendantSf 
took  an  objection  for  want  of  parties;  insisting,  upon 
•  the  authority  of  Moffatt  y.  Farquharson{22),  that  all 
persons  interested  must  be  parties;  as  was  held  in  that 
case;  though  the  Bill  was  filed  by  the  Plaintiff  on  be- 
half of  himself  and  all  the  others. 

Mr.  Richards  and  Mr.  Wether  ell,  for  the  Plaintiffi 
said,  in  Adair  v.  Tfie  New  River  Company  (23)  it  wm 
held  not  necessary,  that  all  persons  interested  should  be 
parties;  admitting,  that  the  Bill  in  that  cause  statedf 
that  there  was  a  great  number  of  persons  interestedf 
and  it  was  impossible  to  bring  them  before  the  Court; 
the  Bill  in  this  cause  having  no  such  allegation;  merefy 
stating,  that  the  articles  were  signed  by  a  great  number 
of  persons. 


(82)  2  Bro.  C.  C.  338. 
(23)  Ante,  Vol.  XI,  429. 
See  Lloyd   v»  Loariny^  VI, 


773.  PearMm  y. Bekkier^lV, 
627 ;  and  the  note,  628. 
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The  Master  of  the  Rolls  observed,  that  this  was  the 
case  of  a  Plaintiff)  instituting  his  own  suit  for  his  own 
interest;  that  Lord  Hardwicke  had  certainly  laid  dowi^ 
that  all  must  be  parties ;  but  the  question  was,  whether 
that  had  been  departed  from. 


399 


1807. 


Good 

V. 

Blewitt. 


Leave  was  given  to  amend,  by  introducing  a  state- 
ment, that  the  Bill  was  on  behalf  of  the  Plaintiff,  and 
all  other  the  mariners  and  persons,  who  had  signed 
the  articles,  and  had  not  received  their  shares  of  the 
prizes. 


The  Bill  was  amended  accordingly.  The  prayer  of 
the  amended  Bill,  was  an  account  of  the  shares  due  to 
the  Plaintiff,  as  Captain,  and  all  other  the  unsatiirfied 
*  mariners  and  persons,  entitled  under  the  articles ;  and 
that  a  distribution  may  be  made. 

Mr.  Fonblanque  and  Mr.  HcM^  again  objected;  con- 
tending, that  the  Bill  in  its  amended  fcMrm,  as  a  BiU  cm 
behalf  of  the  Captain  and  others,  interested  under  the 
articles,  could  not  be  sustained.  They  compared  this 
to  the  eases  of  part  owners  of  a  ship,  and  other  part- 
nerships ;  in  which  all  the  owners  or  partners  must  be 
either  PlaintiSs  arid  Defendants.  In  a  BiU  for  a  residue 
all  the  residuary  legatees  must  be  parties ;  and  gene- 
rally in  all  cases,  where  several  persons  have  the  same 
title,  as  jointly  interested  in  the  same  subject,  they 
must  all  be  parties.  This  rule  is  absolutely  necessary, 
in  order  to  protect  the  person,  against  whom  the  ac- 
count is  sought,  from  being  exposed  to  many  suits,  to^ 
liave  the  same  account  taken  by  other  persons,  having 
the  same  right.  The  only  two  cases,  in  which  Bills  of 
liiis  kind  are  permitted,  are  those  by  creditors  and  lega- 
tees: 


Feb.  ItJu 


[♦399] 


399 


CASES  IN  CHANCERY. 


1807. 


Good 
Blew  ITT, 


[  ♦400] 


tees:  but  these  are  necessary  on  account  of  the  situation 
and  duties  of  an  executor,  and  the  peculiar  nature  of  his 
trust ;  and  the  established  practice  of  the  Court  is  framed 
with  this  view.  If  a  creditor  will  not  come  in  before  the 
Master,  the  Court  restrains  him  from  suing  the  executor 
at  law.  But  in  this  instance,  what  is  to  prevent  the  rest 
of  the  mariners  from  bringing  actions  against  the  De- 
fendant for  their  shares  ?  This  Bill  is  in  truth  nothing 
but  a  Bill  by  the  Captain  for  his  share ;  for  which  Iije 
ought  to  bring  an  action. 

Mr.  Richards  and  Mr.  Wetfierett,  for  the  Plaintiff. 
The  general, rule  is  clear;  but  it  will  be  found,  that 
the  cases  of  Bills  by  legatees  and  creditors,  are  by  no 
means  the  only  exception  to  it ;  and  it  would  be  singu- 
lar, if  the  exception  should  be  permitted  in  those  Bills 
*  alone,  and  refused  on  other  occasions,  where  the  same, 
or^ven  a  greater,  necessity  for  it  may  exist.  Upon  this 
ground  it  never  was  doubted,  that  a  bill  will  Jiold  bj 
some  tenants  or  copyholders  of  a  manor,  or  by  some 
inhabitants  of  a  parish,  on  .behalf  of  themselves,  and 
-all  others  interested,  to  establish  the  custom  of  .a  ma- 
nor, a  right  of  common,  fishery,  &c.  Bills  of  this  kind 
are  not  unfrequently  seen  upon  this  very  point  of  prise 
money:  there  is  a  case  of  Leigh  v.  Thom€fs{24f)i  where 
the  objection  was  taken,  that  the  Bill  was  not  on  behalf 
of  the  crew,  generally ;  and  it  seems  consequently  to  he 
allowed,  that  a  Bill  in  that  form  would  have  done.  .Bat 
the  case  of  Chancey  v.  May  (25)  is  a  decision  quite  in 
point.  There  a  Bill  was  brought  by  the  Treasurer  and 
Proprietors  of  a  numerous  Subscription  Company,  on 
behalf  of  themselves  and  all  other  Proprietors,  against 
their  late  Treasurer  for  an  account;  and  the  objectioD, 
now  insisted  upon,  was  taken,  and  over-ruled ;  as  it  would 

be 


(24)  2  Fff.  312. 


(25)    Pre.  Ck.  Edilioo  bf 
Mr.  Finch,  592. 
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be  impractieable  to  make  all  p^ersons  parties  by  name ; 
and  the  continual  abatements  would  defeat  the  ends  of 
justice.  Another  authority  of  the  same  kind,  is  a  late 
case  of  Aniett  v.  Esdaile  in  the  Exchequer ;  which  was 
a  Bill  agaiiist  Treasurers  of  a  Tontine  Club,  by  some 
inembersy  on  behalf  of  themselves,  and  all  the  rest,  for 
an  account  and  distribution. 


1807. 


>•» 


These  are  instances  of  exceptions  from  the  rule,  re-* 
quiring  to  be  on  the  Record  as  Plaintiffs  Hi  parties  in- 
terested in  the  right  to  be  established.  But  in  some 
cases  the  exception  is  permitted  with  respect  to  De- 
fendants; where  the  rights  of  those,  who  are  not  made 
I)efendants,  may  be  bound,  or  at  least  affected;  as 
*in  Adair  v.  The  New  Biver  Company  (26) :  so  in  Cuth^ 
beriy.  Westwood{^);  where  it  is  laid  down,  that  in  a 
Bill  to  establish  a  payment  in  lieu  of  tithes  against  the 
land-owners  it  is  not  necessary  to  make  the  occupiers 
Defendants,  on  account  of  their  number;  and  in  the 
case  of  Biscoe  v.  The  Undertakers  of  the  Land 
Bank  (28)  a  Bill,  calling  upon  16  of  250  subscribers, 
to  make  good  to  the  Plaintiff  their  proportions  of  his 
loss,  was  entertained. 

The  present  case  obviously  falls  within  the  necessity 
of  the  Exception.  If  a  prize-agent  cannot  be  made  to 
account,  unless  all  the  crew  of  a  ship  are  parties  on  the 
Record,  it  may  fairly  be  said,  that  he  can  never  be 
brought  to  an  account  in  a  Court  of  E^quity. 

The  Master  of  the  Rolls. 
I  have  considered  this  point.    There  is  a  strotfig  re- 
semblance between  this  case  and  that   of  Chancey  v. 
May.     In  both  cases  a  great  number  of  persons  as-^ 

sociated 


Good 
Blbwitt. 


[  ♦401  ] 


(20)  Ante,  Vol.  XI,  429.  (20)  2  Eq.   Ca.  Ah.    IGG, 

(27)  Gilberes  Rep.  230.  pi.  7. 

Vol.  Xm.  C  C 
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laoT. 


Blswht, 


[•402] 


flodated  together  for  the  purposes  of  the  adventure 
under  the  agreement,  common  to  all.  In  Chamcey  ^-,Ma§ 
the  other  persons  could  not  possibly  have  been  made  par* 
ties ;  and  the  rule  was  dispensed  with.  If  thia  is  to  ba 
in  any  case  permitted,  no  case  can  call  more*  strongly 
for  the  indulgencei  than  where  a  number  of  sea* 
men  have  interests;  for  their  situation  at  any  period, 
how  many  were  living  at  any  given  time,  how  many 
are  dead,  and  who  are  entitled*  to  representatioii, 
cannot  be  aslsertained.  This  is  a  case  therefore,  that 
calls  peculiarly  for  that  indulgence.  It  is  not  a  casCi 
where  a  great  number  of  persons,  who  ought  to  h^ 
Defendants,  are  not  brought  before  the  Court,  bit 
^  are  to  be  bound  by  a  Decree  against  a  few*  TheM 
persons  have  interests  as  Plaintiffs,  and  there  is  no 
greater  inconvenience  than  in  the  ordinary  case  of  a 
Plaintiff,  suing  on  behalf  of  himself  and  all  others,  tf 
the  inconvenience  should  arise  of  such  a  claim  being 
brought  by  any  person  for  his  share,  the  Court  would 
have  the  same  power  of  redressing  it  as  it  exercises  ka 
the  protection  of  an  executor. 


The  Decree  was  made  accordingly  (29). 

«  • 

(»)  Post,  Vol.  XIX,  330. 


Rotts. 

1307.* 
Marek  Id,  M. 
Interest 
against  Exe- 
cntors    for 
balances  in 
their  bands : 
with  Costs, 
upon  the  cir- 
eamstances ;  not  of  course,  merely  as  charged  with  interest 


ASHBURNHAM  v.  THOMPSON. 

j%  CLAIM  of  interest  and  costs  was  made  against  exe- 
cutors, under  the  circumstances  appearing  on  the 
Master's  Report ;   that    fhey  had   in    their  hands   ftr 
SO  years  large  balances ;  upon  an  average  above  iOOOL; 
and  that  they  settled  the  account  of  an  agent  of  the 

testator* 
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fMator,  including  an  allowance  of  Commission  at  6L  per 
eeni.;  though  no  such  charge  had  been  made  during 
ihe  life  of  the  testator.  A  sum  of  600i.  also  appeared 
by  the  Report  to  be  the  profit  upon  stock  transacdons* 
The  Will  directed  the  property  to  be  laid  out  in  the 
fiinds  in  trust  for  the  Plainttfis.  The'  ^xiecutors  by  th^ir 
answer  represented,  that  they  I^pt  the  trust-money  9I 
their  banker's  to  a  separate  account. 


1807. 


AsHauRN<^ 

HAM 

Thompsok; 


Mr.  Fonbtanque,  Mr.  Trotoer,  and  Mr.  Maddocks$ 
for  the  Plaintiffs. 
.    Executors,  keephig  money  at  th^ir  bankeir's,  though 
placed  to  a  separate    account,   are  liable  to  interest; 
being  under  their  controul,  and  increasing  their  credit 
f  at  their  banker's.    Their  line  of  duty  is  marked  out  by 
the  Will ;   to  lay  out  the  property  in  the  funds  for  tho 
benefit  of  the  Plaintifis.    The  other  legacies  beii^  very 
inconsiderable,   and  the  dividends  of    the   property  in 
the  funds  sufficient  for  maintenance,    there  is  no  rea-* 
son  for  keeping  these  balances  in  their  hands;  nor  is 
any  reasoQ  pretended.    They  say  merely,  that  they  kfept 
the  money  in  their  banker's  hands ;  which  is  never  ad** 
mitted  as  an  excuse :  HiUiartFs  Case  (30).     Younge  v# 
Combe {31).  Pietyy.Stace{S2).  Langmorer. Broom (33). 
If  they  make  no  interest,  they  shall  be  charged  with  inf 
terest  at  the  rate  of  the  Court :   if  they  have  made  in* 
terest,  or  a  greater  profit,  they  shall  be  charged  accordr 
ingly.    Rocke  v.  Hart  (34). 


[•403] 


The    account    should   be 
view  to  compound  interest; 
Be€hm{35). 


taken  with   rests,    with  a 
according  to  Raphael  v. 

As 


(30)  Ante,  Vol.  I,  89;  8e« 
the  notes,  00,  09.  XV,  472. 

(31)  Ante,  Vol.  IV,  101. 

(32)  Ante,  Vol.  IV,  620. 
(38)  Ante,  Vol.  VII,  124. 


(34)  Ante,  VoL  XI,  68. 
Mo9ley  V.  Ward,  XI,  681. 
Bate  V.  Scaki,  XII,  402. 

(35)  Ante,  Vol.  XI,  02. 
Post,  407. 
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1807. 


ASHBURN- 

HAM 

V. 

Thompson. 


As  to  the  charge  of  commission,  in  a  late  ca8e(9&) 
a  claim  of  commission  by  Sir  Stephen  Lushmgtcn  was 
disallowed  by  Lord  Eldon,  on  the  ground,  that  no  charge 
had  been  made  during  the  testator's  life. 

This  is  also  plainly  a  case  for  costs,  according  to  Seen 
V.  Hind  (37).  The  executors,  investing  money  in  Stock; 
transferring  Stock  into  their  own  names,  and  trafficking 
with  it,  cannot  represent  that  they  were  not  guilty  of  a 
breach  of  trust. 


[404] 


Mr.  Richards  and  Mr.  Thomson,  for  the  Defendants, 
admitted,  that  the  executors  must  pay  interest  for  the 
balances  in  their  hands,  according  to  the  regular  course; 
but  observed,  that  the  habit  of  the  Court  is  not  to 
charge  compound  interest ;  and  the  case  of  Raphael  ?. 
Boehm  was  a  case  of  very  special  circumstances,  upon 
a  Will,  containing  very  particular  directions  for  aoen- 
mulation. 


J%e  Master  of  the  Rolls  pronounced  the  Decree, 
with  Costs,  against  the  Defendants;  but  went  into  the 
circumstances,  as  a  ground  for  it;  observing,  that  be 
did  so,  seeing  the  rule  laid  down  in  Seers  v.  Hind  (38) 
in  that  general  manner;  that,  where  interest  is  giveii 
against  executors  for  a  breach  of  trust.  Costs  shoirid 
follow  of  course :  a  proposition,  to  which  be  was  not 
quite  prepared  to  accede ;  as  there  may  be  many  cases^ 
in  which  executors  must  pay  interest,  which  would  not 
be  cases  for  Costs  (39). 


(36)  See   Bruere  v.  Pern- 
herton,  ante,  Vol.  XII,  38G. 

(37)  Ante,  Vol.  I,  294. 

(38)  Ante,  Vol.  I,  294. 


Mosley  v.  Ward,  XI,  581. 
^  (39)  Ante,  Sammes  v.  Jttd- 
fluin.  Vol.  II,  36;    see  tlie 
note,  I,  294. 
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Bolls. 

SHEE  V.  HALE.  18»7- 

Meirck  6th. 

JOHN  MOOTHAM  by  his  Will,    dated  in  March  Bequeit  of  an 

1803,  gave  and  bequeathed  all  the  residue  of  his  annuity,  with 

real  and  personal   estate   to    trustees,    upon   trust,    to  conanion\w 

^pay  to  his  son  JohnMootham  the  yearly  sum  of  200/.,  [*405]  . 

dear  of  all  deductions,  during  the  term  of  his  natural  ^^   residue 

life,  or  until  such  time  as  his  said  son  should  actually  upon  sigoing 

sign   any  instnunent,   whereby  or  in  which    he   should  an  instrameDt, 

contriact  or  agree  to  sell,  assign,  or  otherwise  part  with,  agreeing  to 

the  same  or  any  part  thereof,  or  in  any  way  charge  the  *®"»  assign, 

same,  or  any  part  thereof,  as  a  security  for  any  sum  or  J^^^'J^  ^"jT  ^^ 

sums  of  money,  to  be  advanced  or  lent  to  him  by  any  ' 

•^ '  /      ^  empower  any 

person  or  persons  whomsoever,  or  in  any  other  manner  person  to  re- 
wliatever  charge  or  dispose  of  such  annuity,    or  any  ceive,  &c.  in 
part  thereof,  by  anticipation ;  or  whereby  or  in  which  the  most  corn- 
he  should  authorize  or  empower,  or  intend  to  authorize  prehensive 
or  empower  any  person  or  persons  whomsoever  to   re^  terms, 
eeive  such  annuity,  or  any  part  thereof,    except  only    The  condition 
as  to  the  then  next  quarterly  payment,  after  such  au«    *!?.       t,  ^i^ 
thority  or  power  should  be  given :   such  annuity  or  an-      ^^   ^      »  ^ 
Bual  sum  to  be  paid  to  his  said  son  John  Mootham  by  .Qiy^nt  Act, 
four    equal  quarterly  payments ;    and    he  declared  his 
win  to  be,  that  in  case  his  said  son  should  at  any  time 
sign  or  execute  any  such  instrument  or  writing  for  the 
purposes  or  any  of  the  purposes  aforesaid,  ( except  as 
afpresaid,)    then  and  firom   thenceforth  the  same,    and 
every  part  thereof,  should  cease  to  be  paid  or  payable 
to  him ;  and  should  sink  into  the  general  residue  of  his 
personal  estate* 

By  a  Codicil,  dated  the  37th  of  December,  1803,  the 
testator  bequeathed  the  residue  of  his  estate  and 
e£Eect8  to  the  same  trustees,  upon  trust  to  pay  the 
interest  and  produce  thereof  unto  his  wife  Elizabeih, 

during 


40ft  CASES  IN  CHANCERY^ 

1807.         during  her  life;  and  after  her  decease  directed  them 

^'"^  to    transfer    such    residuary   personal  estate    to    other 

t).  persons. 

Halb. 

'  The  testator  died  on  the  6th  of  Jttly,  1804.    Jal» 

Mootham,  the  son,  being  in  confinement  for  debt,  took 
[  ♦iOB  ]      ♦the  benefit  of  an  Insolvent  Act,  passed  on  the  SOth  of 

July,  1804;  and  the  annuity  of  200/.  under  the  Will  of 
his  father  was  inserted  in  the  schedule  of  hiB  pfoper^ 
delivered  in,  and  signed,  by  him. 

« 

The  Bill  was  filed  by  the  assignees  under  the  Insol- 
vent Act,  claiming  the  annuity.  The  answers  raised  the 
question,  whether  the  annuity  was  forfeited  and  mnk 
into  the  residue. 


(40)  Mr.  Richards  and  Mr.  Roupell,  for  the 
and  Mr.  Fonblanque  and  Mr.  FF,  Agar,  for  the  Defen- 
dant Mootham,  contended,  that  Moot  ham,  the  son,  had 
not  done  any  act,  that  could  incur  a  forfeiture ;  which  is 
to  be  construed  strictly;  and  in  this  Will  an  act  of  the 
party  is  intended ;  not  an  act  of  law. 

Mr.  Thomson  and  Mr.  Benyon,  for  the  Residuary 
Legatees. 
This  is  a  plain  case  of  forfeiture  under  the  words  of 
this  Will;  which  are  very  comprehensive;  speaking  of 
any  instrument,  whereby  he  shall  authorize  or  empower, 
or  intend  to  authorize  or  empower,  any  person  to  re* 
ceive  the  annuity.  It  is  by  his  own  act  that  he  is  to 
have  the  benefit  of  this  Insolvent  Act.  He  cannot  be 
discharged,  unless  he  signs  schedules,  and  gives  no: 
tices,  &c.  This  Act  is  purely  for  the  benefit  of  the 
debtor:  not  compulsory,  as  a  Commission  of  Banlcruptcy, 
or  the  clause  in  the  Lords*  Act :  but  the  debtor  has  aii 
option,  whether  he  will  take  the  benefit  of  it.     No  ose 

eaA 

(40)  The  arguments  and  judgment  ex  reUUiome* 
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can  doubt  his  intention;  when  he  signed  the  petition 
and  schedule.  He  has  therefore  done'  acts,  by  which 
the  annuity  is  forfeited. 

The  Master  of  the  Rolls. 
The  intention  of  the  testator,  to  make  this  annuity 
personal  to  his  son,  cannot  be  doubted.  The  question 
is,  whether  that  intention  is  sufficiently  expressed.  He 
has  gone  aukwardly  about  it,  by  expressing  particular 
acts.  His  son  was  not  to  have  this  as  a  fund  of  credit. 
The  testator  supposed,  he  had  sufficiently  guarded  against 
that.  It  appears  to  me,  that  the  son  has  done  an  act 
within  this  Will,  to  authorize  or  empower  others  to  re- 
ceive this  annuity.  This  differs  from  the  case  of  the 
l)anki'upt(41).  The  bankrupt  had  not  done  anything. 
The  insolvent  debtor  was  not  in  a  situation  to  be  com* 
pelled  to  part  with  this  annuity.  He  might  have  en- 
joyed it  for  his  life.  The  signing  the  petition  and  sche- 
dule appear  to  me  to  be  clear  acts.  As  to  the  inten* 
tioD,  there  can  be  no  doubt. 


40il 


1807. 


Sues 

V. 

Halb. 


[  407] 


(41)  Dommeti  v.  Bedford,  ante,  Vol.  Ill,  149;  see  lh« 
note,  150. 


* 
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RAPHAEL  «.  BOEHM. 


1807. 
March  9th, 

10th. 
Executor,  di-    THHIS  cause  came  on  upon  a  Petition,  presented  by 
rected  not  to  the  Defendant,    to  re-hear  the  Decree  (48),  pro- 

^«P^®   r*4081  *  no^ncc<l  ^y  I^^rd  Rosslyn,    upon  the  86th  of  Jirfjr, 
•nyad-L         J  ^^^^ 

vantage  from 


keeping  money 
in  his  hands 
withont  ac- 
counting for 
legal  interest, 
and  to  accu- 
mulate for  the 
infant  cestuis 
qiie  tnuL 
Decree,  di- 


Mr.  Perceval,  Mr,  Hart,  ?ind  Mr.  Mitford,  for  the 
Defendant,  in  support  of  the  Petition. 
This  Decree,  directing  the  account  with  interest  at 
51.  per  cent,  upon  all  sums  of  money  from  the  respec- 
tive times,  at  which  they  were  in  the  hands  of  this  exe- 
cutor, and  with  half-yearly  rests,  proceeds  upon  an  erro- 
neous principle.  There  is  no  instance  of  charging  an 
executor  in  this  manner,  upon  the  principle  of  com- 
recting  a  com-  pound  interest ;  ev^n  when  the  Court  has  been  disposed 
putation  of  to  act  vindictively  against  him ;  for  which  there  is  |io 
interest  at  5/.  ground  in  this  instance.  Even  in  that  case  the  Court 
per  cent,  on  all  j^^g  ^^f.  ^gj[  upon  the  executor  to  pay  more  interest 
/*.  ^^^^^^^  than  he  did  or  could  make.  Waring  y.  Cunliffe  {4S). 
in  his  hand  •  Nightingale  y.  Law fon  (44).  Unless  the  Court  is  bound 
"  and  that  the  ^y  ^^^  particular  directions  of  the  Will,  the  account  must 
^'  Master  do  be  taken  in  the  ordinary  course,  at  4  per  cent. ;  and 
insuchcom-  without  rests.      The   direction  of  this  Will  is,   that  he 

shall  account,  with  legal  interest ;  which  expression  must 
have  reference  to  the  character  of  the  person,  who  is  to 

account* 


**  putation 
'*  make  half- 


(42)  See  the   former  Re-         (43)  Ante,  Vol.  I,  09;' see 
port,  ante.  Vol.  XI,  {H2,  and     the  note, 
the  references.  (44)  1  Bro.  C.  C.  440. 


*'  yearly 
"  rests." 
The  object  of 
that  direction 
18  to  charge 
compound  in- 
terest ;  and  the  Decree,  though  perhaps  going  farther  than  usual,  was 
held  under  the  circumstances,  the  Executor  having  kept  the  whole 
property  in  his  hands,  properly  exeeuted  by  a  computation  of  interest 
upon  each  receipt  from  the  day  it  was  received ;  the  balance  of  re- 
ceipts, with  the  interest  so  cidculated,  and  payments,  being  struck 
at  the  end  of  the  half-year ;  and  that  balance,  so  composed  of  prin- 
cipal and  interest,  being  carried  forward  as  an  iteiu  in  the  accouuta 
producing  ipterest.    Affirmed  on  Re-hearing. 
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aocount.  If  this  executor  had  laid  out  the  money  in  the 
funds,  the  capital  would  have  been  less  by  above  70001m 
than  it  is,  according  to  the  manner,  in  which  he  has 
accounted.  Lord  Eldon  intimated  his  opinion,  that  this 
Decree  had  gone  farther  than  usual ;  and  expressed  con- 
siderable doubt  of  its  proprie^. 


1807. 


Baphabl 

BoBUM« 


The  Solicitor  General,  Mr.  Richards,  and  Mr.  7%om- 
son,  in  support  of  the  Decree. 
This  Decree  was  made,  not  upon  the  general  rule, 
but    upon    the    particular    circumstances,    the   special 
9  directions  of  the  Will,  and  the  conduct  of  this  execu-      [  *409  ] 
tor.    The  Win  has  an  express  direction,  that  the  exe- 
cutor shall   have  no  benefit  from   the    money  in    his 
hands,  and  that  he  shall  make  the  interest  accumulate 
£br  the    benefit    of  the  legatees.     He    might   in    the 
funds  get  a  great  deal  more  than  5L  per  cent.    His  con- 
duct as  to  the  sums  of  30,000/.  and  12,000/.  was,  tiiat 
the  former  was  in  his  hands  three  years  and  an  half;  the 
latter  two  years  and  an  half.    The  possible  hazard  must 
be  considered.     He  might  be  a  man  of  great  landed 
property ;   and  yet  the  money  might  be  lost»    The  Court 
will  not   take  into  consideration  the  calculation,  upon 
which  it  is  represented,  that  the  produce,  if  the  pro- 
perty had  beeii  invested  in  the  funds,  would  have  been 
7000/.  less»    The  Court  will  consider,    what  the  gain 
might   have  been.      Waring  v.  Cunliffe  {A&)  probably 
was  the  common  case,  with  no  particular  direction.    As 
to  what  is  said  in  Nig/Uingale  v.  Lawson  (46),  the  direc- 
tion to  lay  out  interest  in  the  funds  may  be  complied 
with  the  next  hour.    The  expression  of  **  legal  interest,** 
under  the  directions  in  this  Will,  cannot  be  understood 
interest  according  to  the  course  of  this  Court;  which  is 
adopted  only,  where  no  other  rate  is  mentioned  in  the 
Will;  according  to  the  usual  expression  in  every  De- 
cree.   The  difficplty  of  ^n  immediate  accumulation,  in 

th^ 

.   <i6)  Ante,  Vol.  I,  99.  (46)  I  Bro.  C.  C.  440. 
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J807. 


RaphaeI 


the  eas0  of  real  estate^'  is  removed  by  this  testatpF,  poiiil- 
ing  to  the  funds.  Half-yearly  rests  are  directed ;  as  di<* 
videiids  are  paid  hdf-yearly ;  wliich  might  have  beeo  laid 
out  immediately. 


[  ♦410  ] 


Mr.  Percevalf  in  Reply. 
It  is  plain,  that  Lord  Eldon  would  not  have  taken  so 
early  a  period ;  pointing  at  this ;  that  a  time  should  be 
fixed;  at  which  it  might  be  said,  the  Defendant  had 
^  money  in  his  hands :  a  time,  not  actual,  but  supposed. 
Is  an  executor,  liable  to  all  the  demands,  not  to  have 
an  allowance  of  any  period,  to  look  into  his  afl^rs ;  to 
see,  what  sums  he  is  to  f'etain  for  the  expences,  which 
be  is  bound  to  defray.  In  the  first  half  year  there  are 
payments  to  the  amount  of  552/. ;  farther  payments  in 
the  ntat  half  year ;  and  in  a  subsequent  half  year  the 
payments  exceed  1900/.  How  are  these  payments  to  be 
made,  if  all  the  property  is  locked  up  ?  There  are  also 
regular  payments  for  maintenance,  actually  allowed. 


Tlie  Ziorrf  Chancellor. 
I  agree  with  Lord  Rosslyn  in  the  general  principle, 
|]ppn  which  this  Decree  is  founded ;  and  it  is  not  easy 
to  mistake  the  opinion  of  Lord  EUqu;  as  far  as  I  have 
collected  it  from  those  parts  of  the  Judgment,  that 
have  been  read.  But  I  am  not  quite  sure,  whether  some 
consideration  is  not  required  at  to '  one  part  of  the 
(base.  It  is  tri|ly  observed  by  the  SoUcUor-General^ 
that  thia  Decree  was  not  pronounced  upon  the  general 
rule  as  to  the  duty  of  an  executor,  fotmded  upon  two 
principles:  1st,  that,  in  order  not'  to  deter  persons 
from  undertaking  these  offices,  the  Court  is  extremely 
liberal:  ^ly,  that  care  must  be  had  to  guard  against 
abuse.  There  is  no  difficulty  upon  this  Will  a^  to  th(^ 
duty  of  the  person,  acting  under  it  as  executor.  The 
testator  directs  his  funds  to  be  administer^  according 
to  the  law  of  England^  subject  to  the  directions  of  his 
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^ 


Will.    The  legal  rate  of  interest  of  die  country  I  mUst 
take  to  be  5/.  per  eeni. :  that,  which  the  law  allows  as 
the   standard    of  interest*     Accumulation  of  the  sur<* 
plus  beyond  the  maintenance  of  each  child  is  directed ; 
and  the  testator  had  in  view  for  that  purpose  the  Go-' 
*  vemment  funds*     There  is  no  doubt,  that,  if  the  ex- 
ecutor had  immediately  upon  receiving  property,    par- 
ticularly that  large  sum,    invested  it  in  the  funds,  to 
accumulate,    according  to    the   express  direction,    and 
the  condition  imposed  by  the  Will,  he  could  not  have 
been  called  upon  to  account  at  the  rate  of  5/.  per  cent* 
unless  by  the  fluctuation  of  the  funds  the  produce  had 
reached  that  amount ;  for  he  would  have  acted  in  the 
plain    and  direct    execution    of   his  trust.     But  these 
large  sums  were  drawn  out  of  a  situation,  where  they 
were  producing  the  legal  interest,  required  by  the  Will; 
and  yet  it  is  contended,  that  he  is  not  accountable  for 
the  legal  interest,  positively  directed  by  the  Will  to  be 
the  standard.    The  executor  certainly  can  never  be  per« 
mitted  to  state  that. 


18^. 


Raphaxl 

Bobhm; 


[•411  1 


'  I  also  agree,  that  this  account  ought  to  be  decreed 
with  rests.  It  is  clear  upon  the  Report  of  this  case, 
that  Lord  Eldon  would  have  made  die  same  Decree,  as 
to  the  rate  of  interest,  at  51.  per  cent.\  and  with  half- 
yearly  rests;  and  upon  this  principle,  in  which  I  con^ 
cur;  thlBit  a  trustee,  directed  to  do  an  act,  from  which 
the  Cestui  que  Trust  will  derive  a  particular  advantage^i 
not  performing  that  trust,  shall  be  charged  precisely  in 
-the  same  manner,  as  if  he  had  performed  it (47).  Lord 
Eldon  says,  he  shall  not  be  permitted  to  go  back ;  and 
account^  as  if  he  had  invested  the  property  according 
to  his  trust.  Certainly  a  trustee  cannot  be  permitted 
to  speculate  in  that  manner  instead  of  performing  his 

trust. 

Tbe 


(47)  Soo  the  note,  ante.  Vol.  1, 09,  to  Warimg  v.  Cmliffe. 


411 


idb7. 


Raphael 

V. 
BOEHM. 
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The  difficulty  I  feel  is  upon  this  point;  whether, 
even  upon  the  principle  of  this  Will,  the  executor  was 
ealled  upon  immediately  to  pay  m  the  whole  of  this  sum 
of  80,0001. ;  as  if  there  was  no  trust  to  be  performed : 
or,  whether  some  account  should  not  be  taken,  and  a 
*  time  fixed,  from  which  the  fund  should  be  considered 
productive;  which  can  be  ascertained  only  by  an  ac- 
count, determining,  what  sums  he  might  lawfully  retain 
in  the  due  execution  of  his  trust 


The  Lord  Chancellor. 
March  lOth.     •    I  shall  not  make  any  alteration  in  this  Decree.    I 

agree  to  every  thing,  that  appears  in  Lord  EldofCs  judg- 
ment; and  have  conversed  with  his  Lordship;  who 
says,  if  the  cause  had  come  originally  before  him,  he 
should  have  found  no  difficulty  in  making  the  Decree 
according  to  the  substance  and  justice  of  the  case;  and 
upon  this  clear  principle,  in  which  I  perfectly  concur, 
that  the  duty  of  this  executor  does,  not  depend  upon 
the  general  rule,  as  it  relates  generally  to  admimstra* 
tionof  assets,  but  upon  the  special  rule,  prescribed  by 
jihis  particular  Will;  by  which  accumulation  is  directed; 
the  particular  mode  of  accumulation  is  pointed  out; 
and  the  executor  is  told  by  the  Will,  that  he  is  to  de- 
rive no  advantage  from  the  trust.  The  great  object 
of  the  testator  was  the  benefit  of  the  infants.  If  the 
executor  had  kept  in  his  bands  m<Hiey  to  answer  the 
probable  purposes  of  the  trust,  10,000/.  for  instance, 
or  any  other  sumj  such,  thfit  the  Court  could  see  an 
intenticm  to  administer  the  trust,  acceding  to  his 
duty,  and  the  question  had  been  only,  whether  he 
had  reserved  too  large  n  sum,  I  would  have  given  lam 
the  most  liberal  measure.  But,  not  beginning  tp  act 
)ipon  that  principle,  keeping  the  whole  of  the  property 
in  his  hands,  he  shall  not,  as  Lord  Eldon  says,  be  al- 
lowed 
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lowed  to  look  back^  and  have  the  account  flow  taken,         180t. 

and  the  allowances  made,  as  if  he  had  acted  upon  a  -oX^  « 
different  principle.     My  opinion  is  therefore,  that  this  i,. 

account  is  properly  directed  9  and  I  am  satisfied,  that,       Bobrbc. 

*  affirming  this  Decree,  I  decide  according  to  the  real  [  *41S7 
justice  of  the  case. 

The  Decree  was  affirmed  (48). 

(48)  Raphael  v.  Boehm,  post,  5M. 

•  ftottjs. 

1807. 

O'KEEFE  V.  JONES.  ^«^^  ^'*» 

jyiCHOLAS  RICE  by  his  Will,  dated  the  26th  of   Devise,  after 

September,  1765,  devised  a  plantation  called  Fowl  limitotions  in 

Bay,  in  Barbadoes,  with  the  Stock,  upon  trust,  subject  *^*^*  *®*^^ 

to  annuities  to  his  children ;    that  the  trustees,   after  r    w '  i>       « 

faaJt  of  such 

his  debts  and  legacies  should  be  discharged  out  of  the  ^^^^^  ^^^  ^ 
l^sidue  of  the  rents  and  profits,  should  deliver  up  the  the  devisor's 
said  trust  premises  to  his  son  John  Rice,  for  his  life  next  heir  at 
only ;  but  to  be  in  no  wise  subject  to  his  debts,  engage-  1&^»  *  limit- 
ments,  or  incumbrances ;  and  after  the  death  of  John  ^^^^  ®'  ^® 
Rice  the    testator   devised   the   premises  to    the  first  '«^«*>J>»  not 

and  other  sons  of  his  said  son  John  Rice  severally  and  .   1  ^ 

''  remamder  to 

respectively  in  tail-male,  with  remainder  to  the  use  of  ^^  j^^    ^^ 
the  testator's  eldest  son  William  Rice,  for  his  life ;  with  tii^  time  of 
remainder   to   his  first  and  other  sons,  severally,  and  failiire  of  is- 
respectively  in  tail-male ;  with  remainder  to  the  use  of  sue,  as  a  pur- 
the  testator's  son  Nicholas  Rice,  for  his  life;  with  re- ^'***®'*- 
mainder  to  the  use  of  the  first  and  other  sons  of  his 
said  son  Nicholas  Rice,   severally  and  successively,   in 
tail-male ;    and  in  default  of  such   issue  then  to   the 
devisor's  next  heir  at  law. 

The  testator  died  soon  after  the   execution   of  his' 
lYiD;  leaving  John  Rice,   his  eldest  son  and  l^eir  at 

law; 


41$ 


wn: 
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law;  William  having  died  iii  hia  fether's '  life/  md 
Nicholas  Rice,  the  younger  son.  All  the  previoui 
charges  heing  satisfied,  John  Rice^  with  the  consent  of 
*  the  trustees,  entered,  and  continued  in  possession  until 
his  death.  By.  his  Will,  dated  the  18th  of  September; 
1789,  reciting,  that  he  was  seised  in  fee  of  the  Finol  Bmtf, 
Plantation,  he  devised  the  said  estate,  in  trust  to  pay  to 
his  wife  1500/.  current  money  of  Barbadoes,  and  ihe 
yearly  sum  of  400/.  during  her  life;  and,  subject  to 
those  and  other  legacies,  and  his  debts  devised  all  the 
residue  of  his  estates  to  bis  nephew  John  Rice  CaUendar 
and  his  heirs  for  ever.  John  Rice  died  soon  after  the 
date  of  his  Will,  without  leaving  issue.  Upon  his  death 
his  brother  Nicholas  entered  upon  the  Fowl  Bay  Plan- 
tation, under  his  father's  Will ;  and  continued  in  po^ 
session  until  his  death,  in  May,  1797,  without  leaving 
any  male  issue;  but  leaving  Alice  CaUendar,  hia  sister 
and  heiress  at  law. 


•  > 


The  Bill  was  filed  by  the  Widow  of  John  Rice  ;  hav- 
ihg  also  survived  her  second  husband ;  praying,  that  the 
Will  of  John  Riee  should  be  established,  and  what  waa 
due  on  account  of  her  legacy  and  annuity  should  be  pdd* 
Alice  CaUendar  by  her  Will,  dated  the  15th  of  June^ 
1802,  devised  the  plantation  of  Fowl  Bay  to  her  soi^ 
Nicholas  Rice  CaUendar,  and  his  heirs,  subject  to  a 
trust-term  of  500  years,  to  raise  certain  sums.  The  De« 
fendants  claimed  under  her  Will ;  and  one  of  them  waa 
her  heir  at  law. 

I 

Mr.  Richards,    Mr.  Martin,   and  Mr.  BeU,    for  the 

Plaintiff*,  contended,  that  the  last  limitation  in  the  Will 

of  Nicholas  Rice,  the  testator,  to  his  '^next  heir  at  law," 

was  only  a  limitation  of  the  reversion :  the  same  in  efiect 

as  a  Kmitation  to  his  *^  heirs :  **    not  a  designation  of 

any  particular  person,  as  a  purchaser;    in  which  case 

it  could  be  only  an  estate  for  life.     They  cited  dariq 

v.Smith{^). 

Mn 

(49)   Com.  72. 
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I 

Mn  HarU  Mr.  Thomson^  Mr.  Cooke^  and  Mr.  JfJou- 
p^//,  for  the  Defendants,  insisted  upon  the  expression, 
used  in  this  limitation,  a  term  of  purchase ;  and  upon  the 
intention  not  to  give  the  eldest  son  any  power  over  the 
•Btate ;  anxiously  limiting  each  son  to  an  estate  for  lifd 
only :  the  effect  of  the  laat  limitation,  therefore,  must  be 
a  contingent  remainder  to  such  person  as  shall  be  the 
heur  of  the  devisor  at  the-  time,  when  there  shall  be  a 
failure  of  issue  of  his  sons. 


4^5. 


Z0O7& 


V. 
JoMfiS« 


The  Master  of  the  Rolls. 

It  is  contended,  that  this  testator  has  disposed  in  such 

a  manner,   that  his  son  John  had  not  the  reversion  in 

him ;    but  that  the  ultimate  limitation  b  a  contingent 

remainder  to  such  person  as  shall  be  the  heir  at  law 

of  the  devisor  at  the  time,  when  there  shall  be  a  failure 

of  issue  male  of  his  sons.     That  however  clearly  is  onl^ 

th^  common  limitation  to  his  own  right  heirs ;  when  he 

had  made  as  many  limitations  as   he  thought  proper ; 

tying  up  the  estate  by  entails.      The  argument  upon 

the  word  ''then"   is  nothing.      A  limitation  to  a  man    UmitaUonto 

for  life,   and  then  to  his  heirs  at  law,  is  a  fee-simple :  &  man  for  life 

that  word  indicating  only  the  order,  in  which,  not  the  *"^  *^®**  ^ 

time,   at  which,   the  limitations  are  to  take  place.     As  ■*"  ■*®'**  •* 

to  the  intention,    inferred  from  the  circumstance,   that    .     . 

simplOrf 
estates  for  life  only  are  given  to  these  parties,    there 

is  nothing  in  that.     The  only  object  of  the  devisor  was 

to  insure  the  entails  to  the  issue  of  these  parties.    It 

happens    frequently,    that    the   reversion  vests    in    the 

eldest  son :  who  has  only  an  estate  for  life ;  and,  when 

the  devisor  says,   they  shall  not  incumber,  &c.   that  is 

only,    that  they  shall  not  defeat  the  estate  tail.     John 

Rice  therefore  took  the  reversion;    and  consequently 

had  the  right  to  make  this  charge;    under  which  the 

Plaintiff*  claims  (50). 


(&0)  See  The  Marquh  of  Cholmondeley  v.  Lord  Ctmtan, 
S  Mer.  171.  2  Jac.  if  Walk.  1. 
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1807. 
MarchM. 
Ante, 
VoLVn,.a«.  MOGGRIDGE  r.  THACKWELL. 

TkjJ^w»      ipHE  Decree  in  thk  came  (51)  was  affirmed,  upoa 

Appeal  to  the  House  of  Lords. 


(61)  Ante,  Vol.  VII,  30. 


PROMOTIONS. 

In  Hilary  Term  Mr.  Hart,  Mr.  Thohson,  Mr.  Mak- 
Tux,  and  Mr.  LbacHi  were  appointed  his  Majestj^s 
Comiflelt 


CASES  IN  CHANCERY.  417 


THE  SITTINGS 


AFTER    HILARY    TERM, 


47  Geo.  III.  1807. 


Rolls. 
STACKPOOLE  r.  HOWELL.  ^8^- 

March  9th. 
^IR   GREGORY  PAGE   TURNER  by  hisWiU,    PresamptioD, 

dated  the  17th  oi  May,  1790,  devised  his  real  es-  that  a  legacy 
tates  to  his  family  in  strict  settlement ;  appointing  the  ^  *,  person, 

Phuntiff  and  the  Defendants  HaweU  and  Maberly  trus-  »PP^*»^^  .^*- 

.    -  ,      A       1       ecutor,  IS  given 

tees  to  preserve  contmgent  remamders ;  and,  after  be-  .    i-     .    ..   ^ 

queathing  to  the  same  trustees  some  small  leasehold  es-  character  * 

tates  in  Oxfordshire^  in  trust  for  the  persons,  who  would  though  not  ap- 

\te  entitled  to  his  freehold  estates  of  inheritance,  so  far  parently  con- 

as  the  rules  of  law  and  equity  would  admit,  gave  and  nectcd ;  unlei a 

bequeathed  all  hb  personal  estate,  the  said  leasehold  ^^^^  "^  ^^^' 

estates  excepted,  after  payment  of  his  debts  and  lega-    ,      .         * 

cies,    funeral  expences,    and  the  charges  of  his  trus-  ^  .^^  iut^nj^j 

tees  and  executors  in  performance  of  his  Will,    or  in  fQ^  i^\^  p^f. 

consequence  thereof,   to  Stcickpoole,  Howell,   and  Ma-  sonally. 

berly,  upon  trust,  that  they,   or  the   survivor  of  them     In  this  case, 

should,  ^^"^  ^^'«'»'°- 
stances  were 

rather  the  other  way :  the  legacies,  by  codicils,  to  the  persons  ap- 
pointed Executors  by  the  Will,  standing  all  together,  and  eqnal  in 
anioant. 

One  of  the  Executors  therefore,  having  renounced,  not  entitled  to 
the  legacies.   • 
Vol.  XIII.  D  D 


4tS  CASES  IN  CHANCERY. 

1807.         should,   as  soon  as  conveniently  might  be  after  his  de- 

^     ^^^^**'         cease,   invest  the   same  in  the  purchase  of  real  estates 
Stackpoole        .  * 

^^  of  inheritance,    to  be  settled  to   the  same  uses   as  his 

Howell,  real  estate ;  with  the  usual  directions  for  payment  of  the 
interest  in  the  mean  time  to  the  persons,  who  would  be 
entitled  to  the  rents,  for  the  indemnity  of  the  trustees, 
and  for  maintenance  and  advancement  of  his  children; 
and  after  appointing  his  wife  guardian,  and  declaring, 
that,  if  any  of  his  said  trustees  should  die,  or  desire 
to  be  discharged  from  the  trusts  of  his  saidWiD,  the 
said  trustees,  or  the  survivor  of  them,  should,  with  the 
consent  of  his  wife,  appoint  another  trustee,  he  ap- 
pointed StacJcpooI^t  Howell,  and  Maberly,  executors  of 
his  said  Will. 

By  a  Codicil,  dated  the  19th  of  May,  1790,  the  tes- 
tator gave  to  his  wife,  for  her  own  use,  all  his  wear- 
ing apparel,  watches,  jewels,  &c.  He  ako  gave  her 
the  sum  of  20001.  He  then  gave  to  the  three  persons, 
whom  he  had  by  his  Will  appointed  his  trustees  and 
executors,  and  to  his  steward,  legacies  in  the  follow^ 
ing  terms : 

^'  I  also  give  to  her  brother  Mr.  Joseph  Howell  of 
Clune  in  the  county  pf  Norfolk  the  sum  of  SOOiL 
I  also  give  to  George  Stackpoole  Esq.  of  Grosvenot' 
*'  Place  London  the  Uke  sum  of  300/.  I  also  give  to 
/'  Mr.  Thomas  Astley  Maberly  of  Haiton  Garden  Attor- 
**  ney  at  Law  the  like  sum  of  300/.  I  also  give  to  my 
**  Steward  Mr.  John  Lamb  of  Blaciheaih  Kent  the  sum 
"  of  low." 

By  another  Codicil,  dated  the  7th  oi  August,  1800, 
the  testator  gave  to  his  eldest  son,  for  his  own  use, 
all    his   wearing  apparel,  watches,    &c.  ;     and    to   his 

wifc^ 
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iKifet  during  her   natural  life,  the  use  and  enjoymeBt  10O7« 

flf  all  his  jeweb  and  plate,  and  after  her  deafh  he  gave  stackpoolm 

iheui  to  his  eldest  son  for  his  own  use.    He  then  gave  v. 

tibe  following  pecuniary  legacies :  Howblu 


fC 


I  give  to  my  wife  Dame  Frances  Page  Tutner  the 
Bom  of  lOOOf*  I  also  give  to  her  hrother  Joseph 
••  Howell  of  Market-Street  in  the  county  of  Herts  the 
^  sum  of  SOOL  I  give  and  bequeath  to  George  Stack" 
^  poole  Esq.  of  Grosvenor-Place  London^  the  like  sum 
^'  of  200/.  I  also  give  and  bequeath  to  Thomas  Astley 
**  Maberly  Esq.  of  Betfford-Eou)  Attorney  at  Law  the 
« like  sum  of  200/." 

Mr.  Stackpoole  renounced  probate ;  but  claimed  the 
legacies  given  to  him  by  the  codicils ;  to  obtain  which 
was  the  object  of  the  bill;  as  given  to  the  Plaintifi^ 
not  as  executor,  but  as  a  mark  of  friendship  and  kind* 
ness. 

• 

Mr.  Richards  and  Mr.  Cooke,  for  the  Plaintiff,  con^ 
tended,  that  there  i$  no  authority,  that  a  legacy  to  a 
person,  who  happens  also  to  be  the  executor,  shall  not 
faave  effect,  unless  he  proves  the  Will;  that  for  that 
purpose  it  must  appear  to  be  a  legacy  to  the  executor, 
intended  for  him  in  that  character ;  and  upon  condition, 
that  he  shall  not  have  the  legacy,  unless  he  answers 
4he  description  of  executor. 

Mr.  Alexander  and  Mr.  Daniel,  f<Nr  Ae  Defendants. 
The  only  circumstance,  distinguishing  this  case,  is^ 
that  the  appointment  of  executors  is  first  made,  by  the 
Will;  and  the  legacies  are  afterwards  given  by  codi- 
cils. But  the  legacy  must  be  understood  to  be  given 
to  the  Plaintiff,  as  executor,  being  previously  appointed 

D  D  S  executor ; 
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1807.         Executor;;   and,  not  acting,  lie  has  not  complied  wSl 
Stackpoolb  *^^  condition  upon  which  he  was  intended  to  take  the 
V.  testator's  bounty.     The  CAse  o{  Read  v.  Depaynes  {Si\ 

HowELLi  where  the  legacies  were  held  to  be  given  to  the  exe- 
cutors in  that  character,  is  much  weaker  than  this. 
These  legacies  being  given  to  a  person,  who  is  executor, 
the  conclusion  is,  that  they  are  given  to  him  as  executor. 
The  codicils  contain  legacies  to  other  persons,  as  weB 
as  these  to  the  executors :  but  in  both  the  codicils  the 
legacies  to  the  three  executors  are  equal,  and  stand 
together;  though,  it  is  true,  other  legacies  stand  be- 
fore and  after  them;  which  circumstance  cannot  havcf 
any  effect.  The  inference,  strong,  if  not  necessary,  fiom 
the  manner,  in  which  these  legacies  are  given,  and  their 
equal  amount,  is,  that  they  are  given  in  consideration  cS 
the  character  of  the  legatees:  the  single  circumstance 
<b{  resemblance  among  them. 

Mr.  Richards,  in  Reply. 
In  Read  v.  Devaynes  the  Master  of  the  Rolls  con* 
sidered  the  gift  of  the  legacies'  and  the  appointment 
of  executors  as  having  connection  with  each  odier. 
It  appears  by  the  Probate  of  the  Will,  that  they  axe 
in  the  same  sentence;  and  liOvA Altanley  united  Aoae 
.circumstances.  The  proposition,  now  stated,  is  toe 
broad.  After  the  execution  of  the  first  of  these  in- 
struments the  testator  does  not  notice  these  persons  u 
his  executors ;  the  last  codicil  being  executed  after  a 
lapse  of  ten  years.  The  single  circumstance  is,  that 
these  legacies,  though  given  with  others,  happen  to 
ptand  together. 

Ths 

(62)  3  Bro.  C.  C.  04.    By  to  accept  100/.  each  for  the 

theWill  in  that  cause  the  Tes-  friendship  they  have  always 

tator  appoints  Devaynei  and  favoured  him  with.'   See  (ke 

iS^t'M  bis  joint  Executors  in  notes    in    Mr.   Beb*B    aad 

England;  and  requests  them  Mr.  EdtvCs  editions. 
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The  Master  of  the  Rolls. 
The  question  is,  whether  you  must  not  find  circum- 
stances to  shewy  that  the  legacy  was  intended  for  the 
executor  in  a  distinct  character :  otherwise  the  presump- 
tion primd  facie  is,  that  it  is  given  to  him,  as  executor. 
There  is  something  in  the  circumstances,  that  the  testa- 
tor has  put  these  legacies  together,  and  that  in  both  the 
codicils  the  legacies  to  the  executors  are  of  precisely  the 
same  amount.  It  does  seem,  as  if  the  testator  considered 
them  in  the  character  of  executors  only.  I  tliink,  the 
Plaintiff  is  not  entiticd  (5S). 

(53)  Abbot  V.  dtassiCf  ante.  Vol.  Ill,  148,  and  the  note,  149. 


ia07. 


8TACKPOOLB 
H0W£LU 


EAST  INDIA  COMPANY  v.  BODDAM, 

TN  this  cause  (54),  after  the  Decree,  pronounced  by 
the  Lord  Chancellor  (55),  a  Petition  of  re-hearing 
was  presented  by  the  same  Defendants,  who  had  ap- 
pealed from  the  Decree,  originally  made  at  the  Rolls. 

The  Attornei/'General,  for  the  Plaintiffs,  took  the 
objection,  that  this  cause,  having  been  heard  at  the 
Rolls,  and  again  by  the  Ijord  Chancellor  upon  an  ap- 
peal from  that  Decree,  could  be  again  heard  only  upon 
appeal  to  the  House  of  Lords. 

Mr.  Richards  and  Mr.  Biell,   for  the  Defendants,   in 

support  of  the  Petition  of  Re-hearing,    insisted,    that 

they  were  within  the  rule,  that  prevailed  in  Brown  v. 

Higgs  (56). 

The 


1807. 
Mmrch  lOik, 

nth. 

PetitioQ  of 
Re-heariog, 
after  an  Ap- 
peal from  the 
RolU,  dis- 
mifsed. 


(54)  Reported  ante,   Vol. 
IX,  464. 


(55)  Lord  Eldm. 

(56)  Ante,  Vol.  VIII,  561. 
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East  India 
Company 

V. 
BOBDAM. 


The  Attorney-General. 
The  effect  of  that  case  is  only,  that  the  party  b  en- 
titled to  one  hearing  before  the  Lord  Ckameellar.    Tkut 
ease  is  therefore  not  an  authority  for  this  purpose.    TUi 
must  depeiul  upon  the  rule,  that  was  applied  in  Fag  t. 
Mackreth  {517).    Though  this  slight  variation  was  BHdft 
in  the  Decree,  the  complaint  of  the  last  Decree  is  tipst 
the  same  point  precisely  as  that,  which  was  made  at  As 
RoUa^  Tiz.  that  the  Decree  did  not  give  a  proper  indeai- 
nity.     The  rule,  as  established  by  Fox  v.  MaeirtiK  *• 
that  after  one  hearing  at  the  RolUf  and  another  befiM 
the  Lord  ChanceUor^   they  ought  to  go  to  the  House 
of  Lords.    When  is  that  appeal  to  take  place  ?    Suppose 
your  Lordship  should  introduce  a  few  words  more  into 
the  Decree, 


The  Lord  Chancellor. 
This  does  not  appear  to  me  to  be  a  special  casct.  An 
indemnity  was  claimed  by  the  answer ;  which  the  MtuUr 
of  the  RolU  did  not  give.  The  appeal  is,  I  agree,  fli 
the  nature  of  a  re-hearing ;  and  not  properly  an  appesL 
The  Lord  Chancellor  upon  the  appeal  did  not  gife 
the  indemnity  prayed.  This  application  therefore  k  in 
substance  for  a  re-hearing  of  a  Decree,  that  has  been 
affirmed.  If  this  can  be  done  twice,  it  may  be  asked 
again,  and  it  seems  to  be  contended,  that  theire  ii 
no  end  of  it. 


The  Lord  Chancellor. 
March  IXth.        If  this  Decree  is  wrong,  it  can  be  reversed,  or  fiu^ 

ther  varied,  by  an  appeal  only. 

AIU- 


(57)   1  Uarg.  Jurid.  Arg.  451 ;  where  ali  the  ease*  «re 
coUectect 
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A  Re-hearing  is  aQowed  before  enrobnent  under  the         1807. 
fanction   oiP  Counsel's   opinion,    that  the  judgment   of  v.^^^ 
the  Court  may  not  be  surprised.     But,  when  the  eriDry     Company 
imputed  to  the  Decree,  is  by  such  re-hearing  brought 
fully  before  the  Court  for  deliberation,  and  the  Decree 
is  affirmed,  the  judgment  ought  to  be  final  against  the 
party,  complaining  of  the  original  Decree,  except  by  a 
regular  appeal. 


V. 
BODDAM. 


This  rule,  like  all  others,  is  open  to  an  exception; 
whidi  scarcely  ought  to  be  called  an  exception ;  as  it 
does  not  clash  with  the  principle  of  the  rule :  I  mean, 
where  there  is  a  manifest  mistake ;  or,  where  the  Judge, 
who  is  the  author  of  the  Decree,  without  the  argument 
of  Counsel,  to  produce  doubts  upon  the  subject,  has 
reason  himself  to  apprehend  from  his  own  reflection, 
that  he  has  mistaken  the  case.  There  his  own  discretion 
would  direct  another  hearing ;  and  this  is  a  discretion, 
nrhich  may  be  safely  lodged  with  a  Court;  and  upon  such 
occasion  is  most  fit  to  be  exercised.  But  after  a  re^ 
bearing  it  ought  to  rest  with  the  Court  itself;  and, 
where,  as  L9  the  case  in  questiost,  the  matter  conges 
before  another  Judge,  who  has  not  the  means  of  ex- 
ercising that  discretion,  he  is  bound  to  give  full  credit 
to  the  judgment  before  delivered ;  otherwise,  to  exercise 
his  discretion,  he  must  re-hear  the  cause;  and  there 
mi^ht  be  no  end  of  litigatioH. 

In  this  case,  the  first  Decree  was  by  the  Master  of  Appeal  from 
the  Rolls.    But  the  appeal  here  is  but  a  re-hcaring;  and  the  RoiU  ii  a 
therefore  the  same  rule  ought  to  apply  (58).     On  the  Ro-hcanng. 
re-hearing  Lord  Eldon  varied  the  Decree :  but  it  is  not 
the  party,  who  obtained  the  original  Decree,  that  com- 
plains   of    that    variation;    but    the    party    appealing; 
who  insists  upon   the  right,    which    he    claimed    upon 

the 


(58)  Soe  tlio  notC;   ani6,  Vol.  X,   237. 
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1807.         the  first  hearing;  and  which  upon  the  re-hearing  was 
p    "^^  refused.    I  am  therefore^  of  opinion,  that  the  Petition 

Company     ought  to  be  dismissed. 

V. 
BODDAM. 


1807. 
March  10th. 

Joint  creditors 
cannot  vote  in 
the  choice  of 
Assignees 
under  a  se- 
parate Com- 
mission, unless 
thej  paj  the 
separate  cre- 
ditors 20f.  in 
the  pound. 


HUBBARD,  Ex  parte. 

» 

^PHE  object  of  this  Petition  was,  that  the  petitionen 
may  be  admitted  to  prove  their  debts  under  m 
separate  Commission  of  Bankruptcy,  and  to  vote  in 
the  choice  of  assignees.  The  petitioners  were  joint- 
creditors.  The  joint-debts  were  represented  to  be 
78,000/. ;  the  separate  debts  2000/. ;  and  the  joint 
effects   32,000/. 

Mr.  Cooief  (in  support  of  the  Petition,)  admitted, 
that  the  rule,  estabUshed  by  Ex  parte  Chandler  (59), 
Ex  parte  More  (60),  and  Ex  parte  Thomas,  is,  diat 
joint-creditors  cannot  be  admitted  to  vote  in  the  ch<Hoe 
of  assignees  under  a  separate  Commission,  unless  they 
pay  the  separate  creditors  twenty  shillings  in  the 
pound. 

The  Lord  Chancellor,  upon  these  authorities,  re* 
iused  to  make  the  Order  (61 ). 

(60)  Ante,  Vol.  IX.  86.  Vol.  XVI,  198 ;  see  Ex  part» 

(60)  April  6th,  1806.  EUon,  ante,  III,  and  the  not«| 

(61)  Post,  Ex  parte  Taitt,     243» 
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STAPYLTON  r.  SCOTT.  1807-     . 

NICHOLSON  r.  STAPYLTON.  JIfarcAiort, 

llM. 
A   DECREE,    pronounced  at  the  Rolls  in  the  first    Reference 

cause,  durected  a  reference  to  the  Master  to  inquire,  upon  the  title : 
whether  the  Defendants  in  the  first  cause  could  make  a  »»  objection  to 
good  title  to  the  premises ;  which  were  the  subject  of  ^*Jc  «P««>fic 

an  airreement  by  the  Plaintiff  Sir  Martin  StapyUan  to  '^   ^,  . 

,  on  tiie  ffroimci^ 

purchase  firom  the  executors  in  trust  of  «7oAn^fcAo&oii.  ^^^  nrcmises 

The  Plaintiff  appealed    from   that  Decree;    upon  the  to  which  no 

ground,  that    the   subject   in   dispute  was,  whether   a  title  could  be 

building,  called  the  Old  Kitchen,  situated  in  the  garden  made,  were 

of  the  house,  formed  part  of  the  premises,  for  which  represented^ 

he  had  contracted ;  which  he  insisted  was  a  strong  in-  "  incluaea  m 

ducement  to  him  to  purchase ;  and  that,  if  he  could  not       ,  * 

1,  ,  ^^^  were  a 

have  that,  he  would  not  have  entered  into  the  contract,  principal  in- 

The  cross  bill  was  dismissed  with  costs  (62).  ducement  to 

the  purchaser* 

The  agreement  expressed,  that  the  trustees  of  M-  failing  upon 

eholson  agreed  to  deUver  up  the  house,  out-houses,  and  ^®  evidence. 

premises,    belonging   to    the  late  John  Nicfiobon,    be-        *!**    *     ^' 

fore  Midsummer,    in  consideration  of  650L     The  Bill  J^ 

'  formanoe  ac- 

charged,  that  the  Old  Kitchen  was  one  of  the  out-build-  cQrdi||<r  to  the 
ings,  belonging  to  the  house,   and  constantly  occupied  Answer  dis- 
with  it  for  forty  years  by  the  testator,  and  considered  missed  with 
as  his  property ;   that  before  the  agreement  the  Defen-  Costs,  as  un- 
dant  Henry  Nicholson  informed  Thiriitt,  the  Plaintiff's  necessary, 
gamekeeper,    that    the  Defendants  would    sell    to   the 
Plaintiff  the  Old  Kitchen ;  and  had  since  told  Thirkill, 
they  were  willing    the  Plaintiff    should   have  it ;    and 
that  the  desire  of  purchasing  the  Old  Kitchen  was  a 
great    inducfsment    to    the  Plaintiff's   purchase;    being 
contiguous   to  a  house,  which  was  his  property ;  pray- 
ing  therefore   a  specific  performance;   or,  if   the  De- 
fendants 

(02)  8oo  post,  Fife  V.  Clayton,  546.     Gwynn  v.  Lethbridge, 
Vol.  XIV,  6«5. 


S€OTT. 
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1807.         fendants  cannot  make  a  title  to  the  premises,  called  the 
^    ^^^^  Old  Kitchen,  that  tbo  Plaintiff  may  be  discharged  fixna 

the  purchase. 

The  Answer  stated,  that,  the  agreement  hariiig  taken 
place  in  February  1802,  upon  the  18th  of  May  feOow- 
m^  the  Plaintiflf  having  been  let  into  poBse88k>n,  upoB 
an  application  as  to  the  Old  Kitchen  the  Defendant 
Henry  NickoUan  in  conyersation  with  TUriill  repre^ 
sented,  that  it  did  not  belong  to  the  testator ;  that  he 
occupied  it  many  years  ago ;  but  latterty  it  was  shut  up; 
that  nothing  was  said  about  it  at  the  time  of  the  pap> 
chase ;  that  it  was  not  Tested  in  the  Defendants^  nor  Ib 
the  testator;  but  had  only  been  formerly  occopied  by 
him,  by  the  permission  of  his  sister;  and  the  Defendants 
denied,  that  it  was  one  part  of  the  ouit4>uiklings,  used 
with  the  house,  on  which  they  agreed  to  selL 

Evidence  was  read  on  both  sides :  but  ThirkUl  was 
not  examined. 

Mr.  lOchards,  Mr.  Hatt,  and  Mr.  JBell,  for  tint  Ap- 
pellants.— The  Solicitor  Gemrai  and  Mr,  HeaU,  in  sup- 
port of  the  Decree. 


The  Lord  Chancellor. 
If  a  purchaser  According  to  the  opinion  I  have  expressed  (69 )» 
cannot  have  upon  the  jurisdiction,  to  decree  a  specific  performance^ 
what  was  his  this  cannot  be  a  subject  of  compensation;  if  the  htt 
strong  induce-  ^^^^  y^^  ^ade  out,  that  the  object  of  obtafaung  dm 
"*^°  ®     building,  called  the  Old  Kitchen,  was  a  strong  induce- 

soecific  oer-     ^^^^  *^  ^^®  purdiaser  to  enter  into  the  contract ;  for  I 

formance  with  ^*™^ 

compensation 

not  to  be  en-  ^^3)  g^^  jj^^  ^  g^^^^  ^^^^^  ^^ 

forced. 
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cannot  agree  to  the  case  of  a  contract  for  a  house  and  1B07. 
a  wharf;  and,  the  wharf  bemg  the  principal  object,  ^  ^^^"^ 
the  purchaser  was  compelled  to  take  the  house,  though  ^, 

he  could  not  hate  the  wharf.  I  can  never  agree  to  that  Scorr. 
case^  and  others,  that  are  similar  to  it  (64).  The  ques-» 
tion  now  is  ar  mere  question  of  fact;  and  if  the  Plain- 
tiff succeeds  in  establishing  that  fact,  he  ought  to  be 
delivered  from  the  contract  altogether:  if  he  cannot 
make  it  out,  the  Decree  is  right.    I  admit,  where  the    Effect  of  the 

__        9 

eontract  has  proceeded  upon  the  mistake  of  both  par-  <5emmon  mia- 

ties,  that  avoids  the  contract  at  law,  as  well  as  here  (  66  )  ;         . 

as  upon  the  same  principle  money,  that  has  been  paid  ^Y        tr    t  •      d 

mistake,  is  recovered  in  an  equitable  action  for  money  ^f  mistake  of 

had  and  received.     If  the  executors  believed,  they  had  qq^    not  oo- 

authority  to  sell,  and  intended  to  sell,  and  the  Plaintiff  casioned  bjr 

to  buy,  these  premises,  I  should  hold  it  no  contract  at  the  other :  in 

Law,  and  much  less  in  this  Court.    Where  the  pur-  *^®  former^ 

chaser's  inducement  to  the  contract  depends  upon  a  mis-  ^**®  avoiamg 

take  of  his  own,  to  which  he  was  not  led  by  the  vendor, 

meaning  to  sell  what  was  his  own,  and  by  an  apt  descrip- 

tion,  the  consideration,  whether  that  avoids  the  contract, 

is  very  different ;  though  the  Court  has  a  discretion,*  not 

to  give  the  specific  performance,  but  to  leave  the  party 

to  Law. 

The  question  depends  upon  the  facl^  whether,  or 
not,  both  these  parties  proceeded  upon  thb  mistake. 
Clearly  this  never  can  be  put  upon  the  ground  of  mis- 
take. If  there  is  any  thing,  entitling  the  Plaintiff  to 
avoid  the  contract,  it  is  not  mistake,  but  fraud;  upon 
the  charge  in  the  bill  of  the  Defendant's  conversation 
with  TMrkilL    The  answer  admits  a  conversation  with 

TUriiU, 


'   (64)  See  JDretce  v.  Hanson,     note,  ante.  Vol.  I,  226,  Col- 
ante.  Vol.  VI,  675.     Habey     craft  v.  RoebucL 
V.  Gran$,  ante,  13.    See  the         (66)  Caherltf  v.  WilUams, 

ante,  Vol.  I,  210. 


#» 
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ThirkiU^  very  different  howerer  from  that  charged  hf 
the  bin ;  and  putting  fraud  and  mistake  out  of  die  ques- 
tion: being  a  declaration  by  the  executors^  previous  to 
the  contract,  that  these  premises  did  not  belong  to  the 
testator.  The  Plaintiff  has  not  examined  ThirkiU;  but 
has  examined-  another  person,  whose  evidence  is  not 
inconsistent  with  the  declaration  to  ThirkiU,  aa  repre- 
sented by  the  answer.  There  is  not  evidence,  enabling 
the  Court  to  say,  this  contract  is. void  at  Law;  and  the 
Court  was  justified  in  making  this  Decree ;  which  diete* 
fore  must  be  affirmed. 


SPARKS  r.  The  Company  of  Proprietors  of  the  LI» 
VERPDOL  WATER -WORKS. 

TIY  an  Act  of  Parliament  (66),  for  better  supplying 
the  Town  and  Port  of  ZiiVerpoo/ with  Water,  aeyenJ; 
persons  by  name,  together  with  such  other  persons  as 
shoidd  be  appointed  by  them,  and  their  successors,  thdr 
executors,  administrators,  and  assigns,  were  united  into  a 
Company,  and  incorporated  by  the  name  of  "  The  Com? 
pany  of  Proprietors  of  the ZtVerpoo/ Water-works;"  and 
it  was  enacted,  that  the  property  in  and  profits  of  the 
undertaking  were  vested  in  the  Company  in  such  shares^ 
and  subject  to  such  conditions,  as  had  been  or  should 
be  agreed  upon. 


1807. 

N»  relief 
against  for- 
feiture under 
a  bye-law  of 
an  ineorpo- 
vated  Company 
lor  water- 
works; pro- 
viding, that 
the  members 
shall  receive 
notice  of  de- 
faalt  in  paying 

a  Call ;  and 

ittcarthefor-        ^y  articles  of  agreement,    dated  the   ISth  of  Jimr, 

feiture  by  non-  1799,  it  was  declared,  that  the  premises,  comprised  in 
payment  ten  the  undertaking,  and  all  the  profits  and  emoluments, 
days  after  the  should  be  divided  into  460  shares;  and  each  proprietor 
notice  sent;  should 

though  the  ^^gj  g^^j  3^  ^^^  IIj 

lapse  arose 

from  ignorance  of  the  Call,  from  accidental  circumstances,  and  ab*  ' 
sence  from  Town,  when  the  notice  was  sent. 
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aliould  have  a  debeiiture  of  each  share  under  the  com- 
mon seal;  and  k  was  farther  declared,  that  the  Com- 
■littee  for  the  time  being  should,  and  they  were  thereby 
authorized  and  empowered,  from  time  to  time,  when 
they  shall  have  occasion  to  call  upon  the  several  parties, 
thereto  respectively,  their  several  and  respective  execu- 
tors, administrators,  and  assigns,  for  the  several  sums 
to  become  payable  and  be  paid  by  them  in  respect  of 
their  shares,  so  held  by  them  in  the  said  undertaking, 
to  order  and  give  twenty-one  days  notice  at  least  for  the 
payment  from  them  of  the  same  into  the  hands  of  the 
Bankers  to  the  said  undertaking  for '  the  time  being,  to 
be  placed  to  the  credit  and  account  of  the  Company  of 
Proprietors.  The  deed  also  contained  the  following 
proviso: 


IIW. 


Sparks 

V. 

The  Company 

of  Proprietors 

of  the 

LiVBBPOOL 

Watbr- 

WORKS. 


*'  And  in  case  any  or  either  of  the  several  persons  par- 
ties hereto  or  their  respective  executors,  administrators 
or  assigns,  shall  neglect  or  refuse  to  pay  his,  her  or 
their,  respective  calls  or  shares  of  the  said  monies 
**  in  respect  of  the  shares  so  by  him  her  or  them  re- 
''  spectively  subscribed  agreeable  to  the  true  intent  and 
'^meaning  of  these  presents  for  or  by  the  space  of 
twenty-one  days  next  after  the  day  or  respective  days 
to  be  appointed  for  that  purpose,  then  and  in  such 
**  case  every  such  defaulter  shall  receive  notice  of  such 
*'  default  or  neglect  by  letter  from  the  Secretary 
"  addressed  to  the  then  or  last  usual  place  of  abode 
"  of  such  member  or  members;  and  if  the  call  or 
*'  calk  subscription  or  subscriptions  then  in  arrear 
^'  shall  not  be  paid  by  the  person  or  persons  so  in 
^'  arrear  before  the  expiration  of  ten  days  next  after 
''  such  letter  shall  be  so  sent  as  aforesaid  then  and 
"  in  every  such  case  the  respective  share  or  shares  of 
'^  such  defaulter  or  defaulters  shall  be  absolutely  for- 
''  feited  for  the  benefit  of  the  several  other  members 

"of 


€C 


tc 


€i 


£i 


€4 
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Spabks 

V. 

The  Company 

of  Proprieton 

of  the 

Liverpool 

IfATBa- 

WORK8» 


**  of  the  said  corporation  according  md  in  {iMpoitaoli 
*^  to  their  respective  shares  of  and  in  the  said  under* 

taking  and  their  respective  executors  admuusttaton 

and  assigns." 


€€ 


tc 


A  Debenture,  dated  the  19th  of  June^  1799,  testified, 
that  Thonuu  Evans  had  become  a  joint  Proprietor,  and 
entitled  to  one  460th  Share,  No.  249,  and  all  profits 
therefrom,  subject  to  the  covenants  and  agreements  in 
the  articles  of  the  ISthofJiM^,  1799;  by  one  of  which 
it  is  provided,  that  no  share  shatt  be  transferred,  until 
the  whole  of  the  calls,  then  due  by  virtue  of  the  saii 
deed,  shall  have  been  paid  up  to  the  Company's  Bankecsf 
and  that  a  memorial  of  the  transfer  shall  be  entered  hf 
the  Secretary;  and  every  such  transfer  shall  contain  a 
covenant  from  the  person,  to  whom  the  same  shall  be 
made,  to  abide  by  the  covenants  and  agreements  m 
the  said  deed,  as  far  as  respects  such  share,  and  aU 
such  other  regulations,  bye-laws,  rules,  and  orders, 
as  shall  be  made  by  the  said  Company  by  virtue  there- 
of; and  that  no  person,  to  whom  any  transfer  shaO 
be  made,  shall  be  entitled  to  have  or  receive  any  share 
or  benefit  from  the  said  undertaking,  until  such  memo* 
rial  shall  have  been  made ;  and  that  every  such  trans* 
fer,  &c.  shall  be  made  in  the  mode  prescribed  by  die 
said  deed. 


Evans  having  also  become  duly  entitled  to  four  other 
shares.  Sir  Lionel  DareU^  being  himself  a  Proprietor,  oi 
the  S3d  oi  June^  1803,  purchased  on  behalf  of  the  Plain* 
tiff  the  shares  of  Evans  \  which  were  duly  transferred  a^ 
cordingly.  The  calls  in  respect  of  the  shares  of  Sir  lAmd 
DareU  were  received  from  his  Bankers  upon  notice,  seat 
to  them  according  to  his  direction,  by  the  officer  of  the 
Company ;  and,  the  Plaintiff  using  the  same  Bankers,  the 
calls  in  respect  of  his  shares  were  received  in  the  same 

manner 
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nptfUier  imt3  tbtf  middle  of  the  yMr  1806,  whea  the 
shares  of  Sir  Lumel  Ik^refly  who  died  in  Ooiober,  WOS, 
bdng  sold,  the  Conpany  ceased  to  give  notice  of  caUs 
at  the  Banker's.  On  the  Plakitiff 's  return  to  town  on 
die  g9th  of  Oeiober,  1805,  from  his  houJBe  in  the  coua* 
try,  he  found  a  letter  from  the  Secretary  of  the  Com* 
pany,  directed  to  him  at  his  house  in  town,  and  dated 
the  2d  of  October,  apprising  him,  that  he  had  neglected 
to  pay  his  call  on  his  five  shares  on  the  day  appointed, 
and  duly  signified  to  him;  and  that,  unless  he  should 
fsff  the  sum  of  25L  heing  the  amount  of  liie  call,  be- 
fore the  expiration  of  ten  days  from  die  delivery  of 
that  letter,  such  shares  would  be  absolutely  forfeited. 
The  Plaintiff  answered  the  letter,  explaining  the  cause 
of  the  mistake ;  and  adding,  that  .he  would  give  imme* 
diate  directions  for  the  payment;  which  was  made  ac- 
cordingly the  next  day  by  his  Bankers  to  the  Bankers 
of  the  Company.  Qn  the  5th  of  December,  when  in 
die  country,  the  Plaintiff  received  another  letter,  dated 
the  4th  of  December y  firom  the  Secretary,  statin|^  that 
on  the  first  meeting  of  die  Committee,  subsequent  to  his 
letter  of  the  29ih  of  October,  die  Committee  had  di- 
rected die  receipt  of  it  to  be  acknowledged ;  lamenting, 
that  hh  absence  from  town,  or  any  other  cause,  should 
have  beeu  the  means  g£  his  shares  being  forfeited  for 
non-payment  in  due  time,  {viz.  on  or  before  the  ISth 
of  October  last,)  of  the  35th  Call;  and  stating,  that  the 
Committee  had  ordered  die  ZSL,  paid  to  their  Bankers 
en  die  30th  of  October,  to  be  repaid  to  the  Plaintiff's  ac- 
count ;  which  was  that  day  done  accordingly;  and  that 
unfortunately  it  does  not  appear,  that  the  Secretary  had 
any  orders  to  direct  the  Plaintiff's  letters  elsewhere  than 
to  No.  22,  Portland  Place ;  where  they  had  been  regu- 
Imrly  sent. 


1807. 


Sparks 

The  Company 

of  Proprietors 

of  the 

LiVXEPOOL 

Watjbs- 
woasa. 


The 
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^he  l^Iaintiff  in  his  answer  to  that  letter  stAt^  fbT 
cause  of  the  failure  to  have  been  from  misccmoepliaiit 
^,  and  not  from  wi}ful  neglect;  that  shordy  after  the  pur- 

Tlie  Company  chase  by  Sir  Lionel  Darett  on  his  behalf,  he  left  toim; 

of  Pronrietors  being  ignorant,  that  he  was  liable  to  farther  clainia,  untO 

two  payments  had  been  made  of  S5/*  each ;  whence  he 
concluded,  that  his  fnend  had  given  the  necennury  £ne- 
tions  for  payment  of  the  Calls :  their  Bankers  beii^  the 
same ;  and  they  were  paid  regularly  till  the  35th ;  the  fii- 
lure  of  which  payment  was  occasioned  by  the  disoonli* 
nuance  of  the  notice  to  his  Banker,  in  consequence  at- 
the  sale  of  Sir  Lionel  Darett 's  shares :  the  I%untiflrs  first 
knowledge  of  the  mistake  being  on  his  coming  to  town 
the  end  of  October. 


of  flie 
Liverpool 
Water- 
works* 


The  answer  to  that  letter  stating,  that  it  was  not  in 
the  power  of  the  Committee  to  give  the  Plaintiff  any 
relief,  having  acted  according  to  the  laws  of  the  Cohh 
paliy,  from  which  no  deviation  could  be  made,  the  JMI 
was  filed;  praying  relief  against  the  forfinture,  and 
offering  to  pay  the  Call  with  interest ;  and  to  make  good 
the  detriiiient,  if  any,  by  non-payment  in  due  time ;  in- 
sisting, that  the  non-payment  was  solely  owing  to  accident, 
and  did  not  arise  from  any  wilful  defiiult  or  neglect:  the 
Plaintiff  having  always  left  money  at  his  Bankers*  to  pay 
the  Calhr. 


The  Defendants  proved,  that  a  letter,  dated  the  9(Mi 
of  July,  1805,  was  sent  to  the  Plaintiff's  house  in  JLo«* 
ditm,  by  the  pest ;  containing  a  copy  of  a  rescdntioo 
of  the  Company,  that  an  abstract  of  such  part  of  the 
deed  as  relates  to  the  forfeiture  of  shares  shall  be 
printed,  and  the  laws  put  in  force  against  defaulters; 
and  then  followed  the  clause  of  forfeiture.  That  let- 
ter gave  the  Plaintiff  the  first  notice  to  pay  the  money 

on 
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on  or  before  the  26th    of  August.    The  letter  of  the         1807* 

8d  of  October  was  delivered  at  the  PlamtifTs  house.  o^^''^ 

'  Sparks 

(67)  Mr.  Richards  and  Mr*  Waoddesotiy  for  the  Plain-  The  Compaoj 
ti£P,  contended,  that,  though  the  property  was  forfeited  ^^  Proprietory 
at  law,  relief  would  be  given  in  equity;  and  it  was  ne-  ^  ■ ' 

cessary  to  come  into  equity  for  the  specific  relief:  first,  Watbr- 
upon  the  ground  of  accident  $  2dly,  that  compensation  woRKSr 
may  be  had,  and  no  injury  would  be  sustained  by  the 
Defendants ;  Sdly,  upon  the  invalidity  of  the  bye-law,  as 
unreasonable,  exorbitant,  and  uncertain.  Upon  such 
bccasions  the  Court  will  con9ider  the  validity  of  a  bye- 
law :  Child  v.  Hudson  s  Bay  Company  ( 68  ).  This  bye- 
law,  creating*  a  total  forfeiture,  the  35th  Call  only 
being  in  arrear,  exceeds  all  bounds  of  moderation.  It 
is  also  unreasonable,  that  Calls  being  uncertain,  not  pe- 
riodical, in  fixing  the  period  of  ten  days  from  the  time 
of  sending  the  letter ;  not  requiring  personal  notice  to 
pay  the  money ;  having  no  consideration  of  the  distance, 
at  which  the  party  may  live :  the  expression  of  that 
clause  being,  that  the  party  shall  "  receive"  not  as 
in  the  former  clause,  that  the  Committee  shall  "  give  *' 
notice. 


Mr.  Leach  and  Mr.  Trower,  for  the  Defendants,  in- 
sisted, that  the  Plaintiff  was  without  a  remedy ;  that  this 
was  merely  a  case  of  contract ;  and  that  the  Plaintiff* 
had  fallen  into  this  situation  from  his  inattention  to  the 
concern,  in  which  he  had  engaged;  stating,  that  he 
supposed  there  were  to  be  no  more  Calls. 

The  Master  of  the  Rolls. 
This   Bill  is    founded    in  forfeiture:    and   upon  the 
ground,  that  the  Plaintiff  did  not  consider  himself  as  a 

•  partner; 


(67)  The  argaments  and 
jadgment  ex  Relatione* 

Vol.  XIII.  E  E 


(68)  2  P.  WiU.  207. 
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180T.         partner;    and  offering  compensation;    alid  pt^ying  to 
Sparks       ^  relieved  from   the    forfiMturc.     The  parties  tai^t 
V.  contract  upon  any  terms  they  thought  fit,  and  might 

The  Conptny   impose  terms  as  arbitrary  as  they  pleased.    It  is  essto- 
M  Vraprieton  ^  ^  g^^i^  transactions.    This  struck  me  as  not  like  Ae 
**  ^         case  of  indiTiduals.     If  this  species  of  equity  is  €(pm 
Watbr-      ^  parties  engaged  in  these  undertakings,  they  codd 
WOBXS,       not  be   carried  on.     It  is    essential,    that  the   money 
should   be  paid,  and  that  they  shdaU  know,  what  is 
their  situation.     Interest  is  not  an  adequate  compelisa* 
tion,  even  among  individuals ;    much  less  in  these  on- 
deitakingii.      In  particular  cases   interest  might  be  j 
Compensation:   but   iii   the  majority  of  cases  it  ia  no 
tom]pensatioh ;  from  the  uncertainty,  in  which  they  ib^ 
be  left.    The  effect  is  the  same,  whether  money  I|ii 
been  paid,  or  not.    They  know  the  consequencse.    The 
l>arty,  making  default,   is  no  longer  a  member;  but  if 
h  party,   can  in  equity  enter   into  a  discussion  of  tbi 
circumstances,  each  may  bring  his  suit.    They  must  re» 
main  a  considerable  time,  to  see,  whether  a  suit  wiD  bt 
begun;  and  before  the  suit  can  be  decided.     They  do 
not  know,  when  any  member  will  sue.    If  a  Bill  is  to 
be  permitted,  there  cannot  be  any  certainty,  that  evjoy 
member,  who  has  made  default,  may  not    file  a  BilL 
Can  the  Court  impose  a  limitation  of  the  period,  when 
Bills  may  be  filed.     If  the  Court  ever  began  to  dcsl 
with  these  caaes,  die  number  must  be  infinite.     Tl^  m 
k  mode  which  the  party  has,  to  withdraw  firom  a  lomg 
wncem.    Why  is  not  this  equity  open  to  contraetm 
for  the  Government  loans  ?    Why  may  not  they  qom 
here  to  be  relieved,  when  they  have  failed  in  making  tbek 
deposit;  and,  if  they  could  have  that  relief,  how  couU 
GoverkiMent  go  t5n?    It  would  be  just  as '^ffieuU  kt 
these  undevtakiH^  to  go  on.    If  compensation  camiot  be 
«fi^tua11y  made,    it   ought   not    to  be  attempted.    It 
would  be  hazardous  to  entertain  such  a  Bill.     Accident 
[  ^  485  ]      *  here  is  eidy  the  want  of  precaution.    The  PlaintiiF  did 
not  inform    himself  of  the  orders  and   roks  .of  Ae 

Coa^pany* 
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Compimy.     It  was  easy  for  the  Pldndff  to  direct  the  1807* 

Secretary  to  send    the    notices^   as    he   pleased.    The       Spar'  a 
Court  cannot  relieve  against  such  accidents.    The  Plain*  9. 

tiff  ought  to  have  taken  all  due  pains  to  inform  him-  The  CompaDy 
nelfl  of  Proprietors 

of  the 

Dismiss  the  BiU,   without  Costs;   as  this  is  a  hard       Watbr- 
oaie.  WORKS. 


T/te  Master  of  the  Rolls  afterwards  mentioned  a    No  relief 
late  instance  in  Ireland  of  a  person,  who,  after  having  ^g^i^st  For- 
paid  some  instalments  on  a  loan,  neglected  to  make  a  ^®^^^*'®  ^J  ^^^ 
farther  payment,  and  forfeited  the  instalments   he  had    *^'°^  f°  '**" 
paid.    He  petitioned  Parliament  for  relief,  but  without  ^  j^^^^  ^^  q 
success.  vernment. 


MERREWETHER  v.  MELLISH.  1807. 

March  \4th. 
A  FTER  the  decision  upon  the  motion  in  this  cause(  69 ) ;   Plea  to  a  Bill, 

a  plea  was  put  in  stating  the  settlement,  executed  &s  revived 
upon  the  marriage  of  the  Plaintiff  Mrs.  Merrewether,  «P<>^  ^®  ™««- 

after  the  institution  of  the  original  suit.  "*?*™  *  .tT 

^  male  Plamtia, 

aliedging  facts, 
The  Attorney-General,  Mr.  Hart,  and  Mr.   Owen,  requiring  a 

in  support  of  the  Plea.  Supplemeotal 

The  foundation  of  this  plea  is,  that,  new  rights  being  ac<  Bill;  viz.  a 

quired  by  the  settlement,  a  Supplemental  BiQ  is  necessary;  Settlement 

Accordmg  to  what  Lord  Redesdale  has  expressed  upon    ^^^ction  of 

this  subjectfTO).  The  Plaintiff  Mrs.  Merrewet/ier  has  not  Sf" '    !^^ 

*       ^      '  -      Irlea  not  con- 

clading  either 

(09)  Reported  ante,  161.  (70)  Mitf.  60. 64.  [I^^J^ment ; 

nor  stating 
the  necessary  parties.    Leave  given  to  amend. 
EE2 
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1867. 


Mbrrb- 

WETHBR 
MULLISH. 


the  right  to  recover,  or  to  take  the  account,  whidi  the 
had,  when  she  filed  the  original  BiH.  The  effect  of  die 
settlement  was  completely  to  devest  her  right  to  recover 
her  share  of  the  personal  estate  i  the  sole  object  of  that 
Bill.  The  fact,  alleged  by  this  plea,  is,  that  a  deed  was: 
executed,  assigning  all  the  interest  of  a  female  PlaindflT 
upon  her  marriage ;  that  therefore,  when  a  Bill  of  Revi- 
vor, simply,  was  filed,  certain  supplemental  matter  bad* 
taken  place,  varying  the  interest  of  the  Plaintiff;  and 
introducing  new  interests  in  other  persons,  who  ought 
to  be  before  the  Court. 


Mr.  Leach,  for  the  Trustees. 
The  plea  is  open  to  an  objection  of  form;  not'staf^*  ' 
ihg,  that  by  the  new  fact  introduced  ihe  suit  is  either 
barred  or  abated  (71).  A  plea  in  equity,  as  at  h#, 
should  state,  not  the  fact  merely,  but  also  the  cod- 
clusion;  shewing  the  nature  of  the  defence  made  bj 
the  plea ;  upon  which  the  judgment  of  the  Court  is  to 
he  exercised.  Every  precedent  of  a  plea  has  an  aver> 
ment,  that  the  plea  is  either  in  bar,  or  in  abatement 
In  equity,  as  well  as  at  law,  a  plea  in  abatement  mdrt 
shew  the  defect ;  as,  where  the  ground  is  the  wapt  of 
parties,  which  is  the  substance  of  this  plea,  the  Defiofr; 
dant  must  shew,  who  are  the  proper  parties:  how- 
ever obvious  that  may  be ;  though  it  does  not  obviousiy 
appear  upoA  the  deed,  which  is  the  subject  of  ths 
plea.  Lord  Redesdale  (72)  states,  that  a  Demurrer  far 
want  of  parties  must  shew  the  proper  parties ;  which  ii 
much  more  necessary  in  the  case  of  a  plea:  the  pio-. 
per  office  of  a  plea  of  abatement  being  to  shew  a  bet- 
ter case.  This  suit  certainly  cannot  proceed  efBsctaA', 
ly  upon  the  Bill  of  Revivor  only.     The  real  olgectioyi 


(71)  MUf^2SQ. 


(72)  Miif.  !«.  Ante,  V^J.  VI, 
781^  Pjfie  ?.  PHce. 
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is,  not  that  the  Plaintiffs  are  not  interested,  but  that 
.there  are -not  proper  parties:  die  trustees  representing 
jtiie  issue  also;  for  whom  they  are  bound  to  act;  and 
icamiot.  therejCbre  disentangle  themselves  from  the  suit. 

Mr.  Hart 9  in  Reply. 

t  *  Admitting,   that  the  Defendant  pleading  must  shew 

'  'to  the  Court  that,  upon  which  he  relies,  it  is  not  neces- 

«-  .sary  to  shew  that  in  any  particular  form  of  words;  as  a 

.    demurrer  for  want .  of  Equity  is  expressed  in  different 

(terms:    the  conclusion  being    die    same;  .the  want  of 

Equity.    .There  is  not  in  this  Court,  as  at  Law,  a  dis- 

^tinction  between  a  Plea  in  Bar  and  a  Plea  in  Abatement* 

.  .The  Defendant  shews,  not  in  any  precise  form  of  words, 

:that  he  ought  not  to  be  put  to  make  any  farther  answer 

•to  the  Bill,  at  it  stands ;  and  the  objection,  if  the  effiect 

is  abatement  only,  may  be  cured  by  aipendment.  :T!he 

.    office  of  a  plea  is  only  to  introduce  facts,  which,  (com- 

.   bined  with  the  Bill,  make  the  Plaintiff's  case  defective ; 

3nd  the  uniform  conclusion   of  pleas  .  is  a  submission, 

^hat  the  Defendant .  is  not  bound  to  put  in  any  farther 

r^  or  other  answer. 

;  '|]!he  Solicitor  General^  being  applied  to  by  the  Lord 
Chancellor,  said  the  distinction  between  Pleas  ii^ 
Abatement  and  Pleas  in  Bar  was  very  little  known; 
and  Lord  Thurlow  had  said,  be  did  not  know,  what  a 
Plea  in  Abatement  in  Equity  was.  The  SoUcitor-Ge' 
merai  farther  observed,  that  he  did  not  know,  faofr  the 
want  of  parties  can  form  a  Plea  in  Al^atfsment;  shew- 
ing, not  that  an  interest  is  devested,  but  the  exist- 
ence of  *  another  right ;  and  it -cannot  be  necessary  to 
name,  who  ought  to  be  parties ;  as  they  may  not  be  in 
existence  (73). 


1807. 


Hbiuie- 

.  WBTHER 

p. 


(73)  Bea.m.  Pf.Eq.  67. 
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Ine  Lord  Chancellor. 
This  case  is  now  redticed  to  a  very  narrow  rampMt. 
In  consequence  of  the  opinion,  expressed  hy  me  upob 
the  Motion  (74),   and  confirmed  upon  coneolting  Loid 
Redesdale,  that  the  Defendant  ought  by  a  plea  to  take 
advantage  of  the  objection,  arising  from  the  settlement 
upon  the  marriage  of  the  Plaintiff,  and  compel  them  to 
make  a  Bill  of  Revivor  a  Bill  of  Supplement  also,  te 
plea  has  been  put  in;  shewing,  that  the  right  to  mm 
does  not  subsist  in  the  party,  who  instituted  die  suit 
alone.     The  only  consideration  now  b  upon  the  form 
of  the  plea,  upon  the  objection  made  by  the  trustees; 
for  there  is  no  doubt,  that  the  plea  is  good  in  substanee': 
viz.  that  the  original  Plaintiff,  a  /Sine  sole^  married,  after 
the  suit  was  instituted,  and  a  settlement  was  exeeuted ; 
assigning  all  her  right  and  interest  to  trustees  for  be^ 
and  the  issue ;  by  which  clearly  a  Supplemental  BiD  ba^ 
came  necessary.     The  plea  being  clearly  good  in  sob* 
stance,  the  question  is  reduced  to  the  point  of  form,  at 
to  the  conclusion  of  the  plea ;  whether  it  is  sufficient  €6 
say,  the  Defendant  ought  not  to  be  called  up<m  for  a 
farther  answer;  or  whether,  as  at  Law,  the  plea  migkl 
to  state,  that  additional  parties  are  necessary,  namiiy 
them.     If  the  plea  is  informal  in  that  respect,  I  shaD 
certainly  give  leave  to  amend. 


Mr.  Leach  objected,  that  it  was  not  usual  to  gire  leftve 
to  amend  a  plea. 

The  Attortwy-General  and  Mr.  Hart,  insisted,  that  il 
was  frequently  done. 


Mr. 


(74)  Ante,  1«1. 
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Mr.  Richards,  (Amicus  Curiw)  mentioned  a  case  be-  IWI^ 

fore  Lord  T%urlaw,  •  Fletcher  v.  Raymond :  a  plea  beiiig  Mebrb- 

sufficient  in  substance,  but  defective  in  form.  wether 

The  Defendant  accordingly  bad  leave  to  amend  the 
Plea, 


Rolls. 
1807. 

SEAGRAVE  r.  SE AGRAVE.  *««*  l«*f 

lei*. 

^HE  Bill   filed  by  Hannah  Seagram,    by  her  ne^t   Billbyamar- 
friend»  stated,  that,  difierences  having  arisen  be-  ^^  womao. 


iweai  the  Plaintiff  Hannah  .Seagraive  and  her  husband 
the  Defendant  James  Seagrave,  they  agreed  to  separate;  .     h°  rf  ^ 
a&d  the  Defendant  Seagrave  accordingly  executed  a  bond  trusted  for  a 
to  the  other  Defendant  John  Tuuxmley  va  the  penal  sum  separate  main- 
of  100/. ;  with  condition,  providing^  that  James  Seagrave  tenance,  ad- 
should  pay  Ids  wife,  or  any  person  by  her  authorised,  mitted  to  have 
at  the  house  of  Twamley,  the  weekly  sum  of  6s.  dui^  •^'^  destroyed 
ing  his  life ;  that  he  should  permit  her  to  live  separate  ^      ?*  ^^  T^ 

from  him;    and  to  go,   reside  and  be,   at  or  in  such  ^^^  ^  . 

seoueiic  mooo^ 

place  or  places,   family  or  families,  and  with  such  re-  lioeoca. 

ladons  and  friends,  as  she  should  from  time  to  time.    The  Bill  r^ 

notwithstanding  her  coverture,    and  as  if  she  were  a  tained,  with 

/lime  SQle,  and  unmarried,  think  fit;  that  he  should  not  liberty  to  briqi; 

^ue  or  molest  any  person,  &c»  ai^d  should  permit  her  to  ^  Action. 

see  her  child,  &c.  ^  ^  n  upwi 

a  lost  Deed 

without  Pfp- 
The  Bill  prayed  an  account  of  the  arrears  of  th^y^^ 

weekly  payment;    that   the  Defendant  Seagrave,    and» 

in  case  of  default  by  hun,  Twamley  may  be  decreed  to 

pay  the  same,   with  interest;    that  the    bond  may  be 

brought  into  Court,  if  not  cancelled  pr  destroye({  i  andj 

if 
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V, 

Seagrave. 


if  it  has  been  cancelled  or  destroyed^  that  another  bond 
maylbe  executed  to  a  trustee  for  the  Plaintiff;  chargiDg» 
that,  if  the  bond  was  delivered  up  to  Seagrave,  or  can- 
celledy  or  destroyed,  that  was  done  without  the  know- 
ledge or  consent  of  thb  Plaintiff,  by  collusion 'between 
the  Defendants,  to  defraud  the  Plaintiff. 


I 


-♦■'1  *"• 


-? 


3^ 


[  41.1  ] 


The  answer  of  the  Defendants  represented,  that  the 
separation  took  place  in  consequence  of  adultery  com- 
mitted by  the  Plaintiff.  The  Defendants  admitted  the 
bond,  as  stated  in  the  Bill ;  except,  that  the  payment 
of  the  allowance  was  expressed  in  the  bond  to  be 
restrained  to  such  time  only  as  the  Plaintiff  should 
continue  to  live  and  reside  in  the  house  and  family  of 
Twainley.  They  admitted,  that  the  bond  was  delivered 
to  Twamlet/y  to  be  kept  for  the  benefit  of  the  Plaintiff; 
and  that  it  was  burnt  by  hiq^  with  the  consent  of  the  De- 
fendant Seagrave;  the  Plaintiff  having  discontinued  to 
reside  in  2 Wmfe^s  family,  and  having  gone  to  live  with 
another,  man.  They  submitted,  that  the  Plaintiff  by  the 
departure  from  her  husband,  and  afterwards  from,  the 
house  of  Twamleyy  and  by  the  adultery,  forfeited  her 
right  to  the  said  allowance  for  maintenance,  or  to  any 
other,  and  all  right  to  relief  in  this  Court  in  respect  of 
the  bond  securing  the  same. 

The  Defendants  went  into  evidence  of  the  Plaintiff's 
subsequent  incontinence  with  the  same  person,  who 
caused  the  separation,  and  against  whom  the  husband 
recovered  damages  in  an  action,  and  with  other  persons ; 
and  that  the  payments  under  the  bond  were  made,  "until 
the  Plaintiff  left  Twamley^  house,  and  went  to  live,  as 
represented  by  the  answer. 

Mr.  Alexander  and  Mr.  Trower,  for  the  Plaintiff. 
The    cases,    upon  the   question,  whether  articles  of 
separation  can  be  executed  in  this  Court:   Wfuirewood 

V.  fVAorC" 
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r.  Wkorewood  ( 75 ),'  MUdmay  v.  Mildmay  (  76),  Hincks 
V.  Nelthrope  ( 77 ),  /f(?acf  v.  Head  ( 78 ),  were  much  con- 
sidered in  Guih  v.  Guth  ( 79 ) ;  where,  notwithstanding 
the  offer  of  the  husband,  Lord  Alvanky  made  the  De- 
cree, enforcing  a  specific  performance  of  such  an  agree- 
ment. The  imputation  by  the  Defendant  of  improper 
conduct  in  the  Plaintiff*  cannot  be  an  objection.  That 
was  the  ground  of  separation,  and  the  inducement  to  the 
bond.  Though  such  conduct  cannot  be  justified,  many 
circumstances  of  mitigation  may  exist.  *^  But  the  Court 
cannot  go  into  such  an  inquiry ;  and  will  look  only  to 
the  agreement. 


1807. 


Sbagravb 
Seagravb. 


Mr.' Hart  and  Mr.  Cooper^  for  the  Defendants. 
The  jurisdiction  of  enforcing  contracts  of  separation, 
and  rights,  arising  out  of  them  between  husband  and 
wife,  was  never  assumed  without  reluctance ;  even  where 
the  separation  proceeded,  not  from  criminal  conduct, 
but  merely  from  discordant  tempers.  The  last  case 
I^gard  y^  Johnson  (  80 )  upon  a  very  ah]e  review,  of  this 
subject  estatiUshes,  that  in  no  case,  not  even  that  of 
mere  discordance  of  tempers,  can  a  wife  cpme  to  |liis 
Court  for  the  execution  of  an  agreement  for  a  separate 
maintenance  against  her  husband;  that  the  Court  will  not 
interfere  at  the  instance  of  the  wife;  and  that  prin- 
ciple was  approved  by  Lord  Eldon  in  the  late  case  of 
Lady  St.J,ohn  \.  Lord  St.  John  {61);  and  not  with  the 
qualification  of  Lord  Rossl^n,  that  the  Court  will  inter- 
fere 


(75)  1  C/i.  Cfl«.  250.  iRep. 
Ch.  118.  Rep.  Ch.  in  the 
time  of  Lord  Nottingham , 
153. 

(7G)  1  Vern.  53. 

(77)  2  Vern.  204. 


(78)  3  Atk.  205,  647, 
(70)  3  Bra.  C.  C.  614. 

(80)  Ante,  Vol.  IH,  352. 

(81)  Ante,  Vol.  XI,  526. 
See  Cooke  V.  Wiggins^  X,  101. 
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Sbagbayb 

tx. 
Sbagbavb. 


fete  at  the  instanipe  of  the  person,  who  agreed  to 'in- 
demnify the  husband  against  the  debts  of  the  wife:  n 
qualification,  whiph  does  not  apply  to  this  case*     The  i^ 
Bidt  of  the  authorities  is,  that  Guihv.  Guih(82)  shoaU 
not  now  be  followed :  the  Spiritiial  Court  having  exdi^ 
«ve  cognizance  upon  the  rights  arising  out  of  marriage  | 
and  this  Court  having  no  jurisdiction  upon  contract  bep 
tween  husband  and  wife.    The  conduct  of  this  Pl^indl^ 
however,  makes  the  consideratioki  of  those  cases  umie^ 
cessary.    The  pd^ment  was  regularly  made,  undl  by  diat 
conduct  the  object  of  the  bond  was  at  an  end.     The 
effect  of  such  conduct  is  to  deprive  the  party  of  aB 
claim :  Watkyns  v.  Waikyns  (  83  ),  Lee  v.  Lee  (  84  ).     In 
Ball  V.  Montgomery  ( 85 )  Lord  Rosslyn  refused  to  give 
to  the  wife,  living  in  a  state  of  separation,  any  nssistalMft 
even  out  of  her  own  property. 


Mr.  Alexander,  in  Reply. 
At  least  the  Plaintiff*  is  entitled  to  relief  figainat  the 
trustee,  guilty  of  a  wilful  breach  of  trust  by  destroy- 
ing the  instrument;  thereby  jpreyenting  reUef  atLiW. 
Legard  v.  Johnson  was  decided  uppn  the  ground,  that 
the  Court  would  not  act  against  a  creditor^ 


Mfnrek  16A. 


Tlie  Master  of  the  RoLXiS. 
It  does  not  appear  to  me,  that  this  case  brings  into 
question  any  point,  touching  the  jurisdiction  of  this 
Court  to  enforce  an  agreement  for  separate  mainte- 
nance, where  such  agreement  rests  in  articles  between 
the  husband  and  the  wife.  It  is  not  for  that  purposei 
that  this  Plaintiff*  comes  here :  but,  a  legal  instruraent 
having  been  executed,  by  which  the  husband  became 

legally 


(83)  3  Bro.  C.  C.  614^ 
(83)  2  ill*.  96, 


(84)  1  Dick.  dSt. 

(8^)  Ante,  Vol.  II,  |9I, 
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legally  liable  to  pay  a  separate  maintenance  to  a  trustee 
fbr  his  wife,  and  that  instniinent  having  been  wrong- 
fully destroyed,  the  question  is  only,  whether  this  Court 
will  not  interpose  to  the  extent  that  is  necessary  to  put 
the  parties  in  the  situation,  in  which  they  would  have 
been,  if  the  destruction  of  that  instrument  had  not  taken 
place;  for  I  cannot  hold,  that,  as  a  separate  mainte- 
nance is  the  subject,  the  trustee  contracts  no  kind  of 
duty  towards  the  Cestui  que  trust ;  but  may  arbitrarily 
determine,  whether  the  instrument  shall  or  shall  not, 
\fe  enforced,  or  whether  it  shall  be  destroyed.  The 
wife  has  precisely  the  same  right,  that  any  other  Cestui 
que  trust  has  in  any  case  to  call  upon  the  trustee  to 
act;  and  the  same  right  to  apply  to  the  Court  for  such 
relief  as  the  loss  or  destruction  of  the  instrument  may 
make  necessary. 


I8O7. 


SbaoraVb 
Sbagrats. 


Then  does  the  adultery  of  the  wife  preclude  her 
from  having  that  relief  here?  If  that  fact  does  not  at 
Xaw  put  an  end  to  the  liability  of  the  husband  to  per- 
form the  condition'  of  his  bond,  I  do  not  see,  how  by 
destroying,  or  procuring  the  destruction  of  the  instru- 
ment, he  should  release  himself  from  that  obligation. 
At  Common  Law  dower  was  not  forfeited  by  adultery* 
The  forfeiture  was  introduced  by  the  Statute  of  West' 
pdnster  2  (86).  A  jointure  is  not  forfeited  by  adultery. 
But  it  is  said,  this  Court  will  never  interfere  in  &vour 
of  a  woman  who  has  committed  adultery,  to  enforce 
any  right  against  *her  husband.  That  is  not  so.  This 
Court  does  interfere  fbr  the  purpose  of  enforcing  the 
performance  of  marriage  articles ;  though  the  husband 
may  have  proved,  that  his  wife  is  living  separate  from 
bim  in  a  state  of  adultery.  In  the  case  of  Sidney  v. 
Sidney  (81)  the  Lord  Chancellor  incUned  to  that  opinion ; 

though 


Adaltery  a 
forfeitare  of 
Dower  byStat. 

Wesim.2i 
not  of  a  Join- 
tore  r  and  doen 
not  prevent  a 
performance 
of  marriage 
articles. 


(86)  SUt.  13  Ed.  i,  c.  84.  (HI)  3  P.  WUL  260. 


Seagravb 

p 
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1807.  ,  though,  it  was  not  necessary  to  determine  the  pomt« 
But  in  Blount  y^Winter  {88),  in  1781,  the  Court  £d 
specifically  decree  the  execution  of  marriage  artieles, 
Seag^ave,    making  a  provis^n  for  a  woman,  whom  her   husband 

proved  to  be  living  separate  from  him  in  a  st^t^  of 
adultery:  the  husband  insisting  upon  that  ground,  that 
lie  was  not  bound  to  perform  the  articles;  and  tha(  this 

'  Court  ought  not  to  interfere.     That  c^use  is   stronger 

.than  this:  the  Court  having  in  that  instance  given  to 
the  wife,  notwithstanding  her  misconduct,  an  advantage, 
that  she  did  not  before  possess  against  her  husband : 

-  whereas  this  Plaintiff  seeks  only,  that  she  may  not  by 
the  tortious  act  of  her  husband  and  her  own  trustee 
be  deprived  of  an  advantage,  of  which  she  was  actually 

•  }n  {possession. 

Then  what  is  the  extent  of  the  relief  necessary?  The 
.  Plaintiff  has  obtained  a  discovery :  an  admission,  that 
the  bond  is  des^pyed.  According  to  modem  dpctrinc, 
therefor^,  an  action  upon  the  bond  will  lie  ^ithoot 
proferL  All  therefore,  that  the  Plaintiff  seema  to  re- 
quire, is,  that  she  may  be  at  Uberty  to  bripg  that-acticm 
in  the  name  of  her  trustee;  and  that  is  all  therefore 
that  I  shall  decree.  The  questiop,  that  is  made  between 
these  parties,  with  regard  to  the  real  tenor  of  the  con- 
dition^, will  be  open;  ^d  it  is  more  fit,  that  it  should 
be  investigated  atX^awthan  in  this  Court.  I  do  not 
ponceive,  there  is  any  necessity  to  lay  a  restriction  upon 
the  party  not  to  crave  Oyer  of  the  bond;  which  would 
formerly  have '  been  necessary.  But  since.:the  late  deq- 
'sions  (  89 )  that  is  not  necessary. 


Tbc 


(88)  3  P.  WiU.  276.    Mr.  7%e  Eati  India  GmpoMy  r. 

(Jox's  note.  Boddam,  Vol.  IX,  464.    JSc 

(80)    Read   V.   Braokman,  2)arteGreenway,\I,Ql2;9nJi 

d  TerM  Rep.  151.     Sjdc  ante,  the  noto,  V,  238. 
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Hie  Decree  was  made  accordingly,  reserving  fartb^.        1807.« 
directions  until  after  the  trial.  Sbaoravr 

V, 

SEA0RAVC4  . 


Rolls* 
1807. 

BRADLY  f>.  WESTCOTT.  ^«^  ^2'*» 

17M. 

JOHN  SWARBRECK  by  his  WiU,  dated  the  5th    DisUnclion 

b(  December,  1788,  gave  and  bequeathed,  after  the  between  pro- 
payment  of  his  just  debts  and  ftineral  expences,  all  his"  P®  ^  "* 
money,   stocks,  fimds,   or  securities  for  money,  house-  *^     '  ♦   r  it 
bold    goods,    plate,    china,   jewels,    and    other   effects,  money  stock 
his  carriage   and  horses,    and   all    other    his    personal  &c.  and  all 
estate  and  effects,  whatsoever  and  wheresoever,  arising  other  personal 
or  becoming  due,  or  which  he  should  be  entitled  to  at  estate,  to  the 
the  time  of  his  decease,  unto  and  to  the  sole  use  and  •^*®  ^'^  ®^  ^^ 
behoof  of  his  wife  Elizabeth  Sicarbreck,  for  and  during         ^^  *  ^u* 
the  term  of  her  natural  life;    to  be  at  her  full,   free,        ,     '^  .. 
and  absolute,    disposal  and  disposition  during  her  na-  ^^^    ^^j  Jj^ 
tural  life,  without  being  in  any  wise  liable  to  be  called  to  golate,  dis- 
any  account  of  or  concerning  the  amount,  value,  or  par-  posal  daring 
tiqulars,  thereof,  by  any  person  or  persons  whomsoever;  her  life,  with- 
and  from  and  after  her  decease  he  gave  and  bequeathed  o***  being  hablo 
such  of  his    said  wife's  jewels,   wearing  apparel,    and  ^  *  j 

other  paraphernalia,    household  furniture,     and    {>late,     1^    V       .' 
which  she  should  be  possessed  of  at  the  time  of  her  ^ease   certain 
death,   together  with  the  sum  of  500/.  in  money,  unto  articles  sped- 

and  fied  and  6001. 
accordiog  to 
her  appoint- 
ment by  Will ;  in  default  of  appointment,  to  fall  Into  the  residue } 
which  was  disposed  of. 

An  interest  for  life  only ;  with  a  limited  power  of,  disposition. 
.Power  of  Appointment  not  executed  by  general  words  in  aWill^ 
**  all  my  personal  estate,"  &e.   and  *'  all  my  estate  and  interest 
"therein." 
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and  to  the  use  c^  such  person  or  persons,  and  in  locb 
parts,  shares,  and  proportions,  as  hb  said  wife  bj  her 
Will,  duly  executed,  should  direct  or  appoint;  and,  for 
want  of  such  direction  or  appointment,  he  directed  the 
Same  to  fall  into,  and  he  considered  as  part  of^  his  per- 
sonal estate,  which  should  remain  undisposed  of  by  his 
said  wife  at  the  time  of  her  decease;  and  from  and  after 
the  decease  of  his  said  wife  as  to  such  residue  he  be- 
queathed the  same,  as  after  mentioned. 

The  testator  then  gare  several  pecuniary  legadea; 
and  as  to  all  the  rest,  residue,  and  remainder,  of  his 
said  personal  estate,  which  should  remain  undbposed 
of  by  his  said  wife  at  the  time  of  her  decease,  subject 
to  and  after  the  payment  of  the  several  legacies  before 
mentioned,  and  to  any  additional  legacies,  he  gave  and 
bequeathed  the  same  unto  his  cousin  Sarah  Gregory,  to 
have,  receive,  and  take,  the  dividends,  interest,  and 
proceeds,  of  such  remaining  personal  estate  to  her  own 
proper  use  for  and  during  the  term  of  her  natural 
life;  and  from  and  aft;er  her  decease,  to  her  son  George 
Gregory  for  life;  and  after  his  decease  the  testator 
gave  and  bequeathed  all  such  residue  of  his  personal 
estate  unto  and  amongst  all  and  every  the  child  and 
children  of  George  Gregory  equally ;  and,  in  de&ult  of 
such  issue,  the  testator  gave  and  bequeathed  such  re- 
sidue, of  his  personal  estate  unto  and  amongst  such 
person  or  persons,  in  such  shares  and  proportions,  and 
in  manner  and  form,  as  his  personal  estate  would  have 
become  divisible,  in  case  he  had  died  intestate,  a  bat- 
chelor,  and  without  issue ;  and  he  appointed  his  wife 
sole  executrix. 


The    testator    died   in   1790.    His  widow  proved 
Will;  and  died  m  1803.    By  her  WiU,  dated  Slat  of 

October, 
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October,  1800»  after  payment  of  her  debts  and  funeral 
expences  she  gave  and  bequeathed  in  these  terms: 
^  All  my  personal  estate  money  securities  for  money 
'^  goods  chattels  and  effects  whatsoever  find  whereso* 
ever  and  of  what  nature  kind  or.  quality  soever  and 
all  my  estate  and  interest  therein  ^  to  truatees,  upon 
trust  for  Elixabeth  fVestcoti,  her  executors,  &c. ;  to  be 
paid,  &c«  at  her  age  df  21,  or  marriage^  for  her  own 
absolute  use  afid  benefit ;  and  appointed  the  trustees  her 
executors. 


4€ 


4€ 


1807. 


Brabut 
Westgott. 


The  Bill  was  filed  by  the  trustee,  to  have  the  rights 
of  the  Defendants  ascertained :  the  Defendant  Elixabeth 
Westcott  by  her  answer  submittuig,  whethei"  Elizabeth 
S^arbreck  had  not  power  to  dispose  of  the  whole  of' 
her  husband's  property  by  her  Will;  and  whether  she 
did  not  accordingly  by  her  Will  make  a  valid  appoint- 
ment of  his  personal  estate;  and  claiming  all  such 
estate  as  is  given  to  the  Defendant  by  the  Will  of 
Elizabeth  Sujarbreci^  together  with  the  sum  of  500/, 
The  other  Defendants,  the  family  of  Gregory,  claimed 
under  the  residuary  dbposition  of  the  testator  John 
Swarbreck. 


Mr.  Wetlterell,  for  the  Defendant  Elizabeth  West-^ 
cott. 
Either  the  widow  had  under  the  Will  of  her  hufr« 
band  the  absolute  interest :  or,  if  she  had  only  a  poweri 
her  Will,  though  not  appearing  to  be  made  under  thef 
power,  or  contuning  any  distinct  reference  to  it,  if 
sufficient  to  pass  the  property.  With  reference  to  the 
first  point,  the  interest  for  life,  given  by  the  first  part 
of  the  Will,  is  by  the  effect  of  the  subsequent  words 
enlarged  to  an  absolute  interest  The  wife  is  no  more 
lo  be  called  to  account  as  to  the  money,*  stock,  m4 
aecurities,  than  as  to  the  articles  of  fumiturei  plate, 
jewels,  &c.    qua  usu  consumuntur.     If  there  were  no 

articles 
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V. 
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articles  of  the  latter  description,  the  construction  muat  ,. 
have  heeh  a  clear,  absolute,  power  of  dispcmtion;  and^ 
admitting  the  distinction,  how  can  the  clause  be.  applied 
respectively  ?    The  expression  in  the  disposition  of  socli 
of  his  wife's  jewels,  &c.  as  she*  should   *'  be  possessed 
"  of  at  the  time  of  her  death,**   seems  to  import  pro- 
perty, before  absolutely  vested  in  her ;   and  the  subse- 
quent expressi<Hi,  •  as  to  his  personal  estate,    ^  which 
**  should    remain    undisposed    of,*'    by  his  wife  at  tbe 
time  of  her  decease,  supports  the  same   constroctiaD : 
the  entire  disposition,    previously  given  to  her.     Ad- 
mitting the  doubt,    upon  the  limited  power  expressly 
given  to  her,  that  cannot  controul  the  clear  dispositioD 
of  the  whole  j^ven  before ;  which  is  the  sound  and  true 
construction.    The  other  clause  is  ambiguous.     It  mty 
refer  to  what  she  should  not  have  thought  fit  to  dispose 
of;  meaning,  that  she  might,  if  she  should  think  pro- 
per,   dispose    of   the  whole    during    her    life ;    but,  if 
any  thing  should  remain  at  her  death,  she  should  have 
power  to  dispose  of  that  in  this  particular  manner  by 
Will.     If  the  t,wo  clauses  cannot  be  reconciled,  a  sub- 
sequent direction,   incompatible  with  a  preceding  gift, 
shall  not  prevail  over  it.    The  case  of  Standen  v.  Siaih 
den  (90)  is  decisive  upon  the  effect  of  the  Will  of  the 
widow,  as  an  execution  of  the  power  of  appointment. 
The  general  words,  *^  goods,  chattels,  and  effects,"  will 
comprise  the  plate  and  furniture ;  though  not  described 
as  taken  from  her  husband.     Those  articles  were  in  her 
possession ;  and  so  exclusively,   that  no  person  could  take 
them  out  of  it. 


Mr.  TAomson   and  Mr.  Bell,    for  the  Defendants 
Gregory  and  his  children. 
[  440  ]  The  argument  for  the  other  Defendant  destroys  the 

distinction  between  property  and  power.     The  Will  of 

the 


(90)  Ante,  Vol.  II,  689 ;  see  the  note,  684. 
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the  Widow  has  not  the  slightest  expression  of  reference 
to  any  power  to  dispose  by  Will.  Her  Will  relates 
merely  to  her  personal  estate.  Accordfaig  to  this  argui* 
ment  the  question  in  ^hese  cases  would  be^  whether  a 
Will  was  made ;  not,  whether  a  power  was  executed. 
In  Stamden  v.  Standen  ( 91 )  the  fact  distinctly  appears, 
that  the  Will  contained  a  disposition  of  real  estate:  the 
testatrix  having  no  real  estate,  except  that,  as  to  which 
her  husband,  had  given  her  a  power  of  disposition ;  and 
her  Will  was  attested  by  three  witnesses.  The  Will  in 
that  respect  would  have  been  inoperative;  imkss  it  had 
been  referred  to  the  power.  That  Will,  also,  upon  the 
expression  "  interested  in  or  entitled  to,'*  might  fairly 
be  represented  as  reaching  beyond'  her  own  property. 
If  this  was  not  the  ground  of  thai  determination,  that 
case  ^  has  destroyed  the  distinction  betweeh  power  and 
property. 


1807. 


Bbadct 
WjwTcof*r; 


Upon  the  question,  '^  whether  the  widow  took  the 
".absolute  property,"  this  Will  is  not  free  from  ambi- 
guity: but  the  intention  appears  sufficiently  distinct 
to  afford  a  safe  construction.  The  intention  is  clear, 
that  the  widow  shoiild  have  the  absolute,  uncontrouled, 
use  of.  this  property  during  her  life ;  and  as  to  part, 
the  jewels  and  other  articles  specified,  and  the  sum  of 
500/.  in  money,  she  has  a  power  of  appointment. 
That  express  power  must  be  struck' out  by  holding,, 
that  she  had  by  the  previous  words  the  absolute  dis- 
position of  the  whole.  The  general  rule  is  ckar,  that, 
for  the  execution  of  a  power,  intention  must  be  shewn ; 
and  mere  general  words  are  not  sufficient.  This  Will 
has  nothing  else. 


Mr. 


(91)  Ante,  VoK  II,. $89. 
Vol.  XIIL  F  F 
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Mr.  Wetherell,  iq  Reply. 
The  Decree  in  SUmdm  v.  Stamden  (92)  was  •Simed  ia 
the  House  of  L6rds.  The  subsequent  .eaaea»  Inm^mm 
y.Netmyi99),  wd  Cr^.y.  <S2^(94),  axe  distkiguiiMl 
by  the  cireumatance,  that  the  interest  was  cootingeat 
An  expresskm,  applicable  to  a  certain  intar6st»  oret 
which  the  testator  has  an  immediate  power  of  dispch 
mtion,  is  not  applicable  to  an  interest  uncertain  apd 
Contingent.  LordJBott^  in  Standen  v.  Siap^en  appean 
iaclined  to  establish  a  general  rule,  that  a  bequest  te  a 
person,  widi  an  abscdute  power  of  disposition,  ampenti 
to  property;  beyond  the  effect  of  a  qnafifisd  popsSi 
Bitt,  upo9  the  questioa  as  to  the  intention  to  gife  tbe 
absolute  property,  if  that  is  not  the  construetioi^  ths 
direction,  that  she  b  not  to  be  liaUe  to  be  called  to 
account,  must  be  strudc  out  :•  the  other  ccmstruciim  aot 
requiring  any  part  to  be  Struck  out;  as  the  partial  peefr 
of  appointment  may  be  applied  to  the  case  of  her  not 
diooshig  tQ  dispose  of  the  whole. 


The  Mastisjei  f^  the  Rolls. 
JbfvkiTlft.        The    first  ^uestiQin    in   this    case   is,  what    interest 

Mrs.  Swarbreci  took  under  the  Will  of  her  husbands 
If  she  took  the  absolute  property  in  his  personal  estate^ 
the  Qther  ^ucistion,  upon  the  effect  of  her  Will,  does 
not  arise.  K  she  took  an  interest  for  life  only,  the  qnes* 
tipn  does  arise,,  whether  by  her  WiU  the  power,  gpr^ 
to  her  to  dispose  of  a  specific  part  of  the  property,  is 
well  executed. 

Widi 


(02)   Ante,  Vol.  II,  689. 

(93)  Ante,  VoL  lU,  407. 

(94)  Ante,  Vol.  IV,  00. 


JVaaaocft  t.  Hartam,  VII,  SOL 
Bnmeti  v.  Abmrram,  VIII, 
609. 
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With  respect  U>  the  first  quesdon,  ad  tlie  testator 
has  given  to  her  in  express  terms  an  intereat  for  )ife|  I 
cannot  under  the  ambiguous  words,  afterwards  thrown 
in,  extend  that  interest  to  the  absolute  property.  I 
mlist  Cdnstrue  the  subsequent  words  with  reference  to 
the  express  interest  for  life,  preriously  given ;  that  she 
is  to  have  as  full,  free,  and  absolute,  disj^sition,  as  m 
tenant  for  life  can  have ;  and  there  is .  a  &rther  di- 
rection, immediately  following,  for  tlie  purpose  of  pre- 
venting those,  who  may  have  claims  under  the  sub- 
sequent part  of  the  Will,  from  disturbing  her  during 
lier  life,  by  calling  for  inventories,  or  other  accounts. 
From  the  mode  of  giving  the  residue  a  sort  of  impli- 
cation arises,  that  he  intended  to  give  her  the  right,  if 
ahe-  thought  fit,  to  spend  the  whole  of  what  was  gives 
to  her  in  the  former  part;  directing,  that,  ill  case  she 
should  not  execute  the  power,  that  part  of  the  property 
shall  fall  into,  and  be  considered  as  part  of  his  per- 
sonal estate,  which  shall  remain  undisposed  of  by  her 
at  the  time  of  her  decease.  From  that  is  inferred^  that 
only  what  should  remain  undisposed  of  was  intended  to 
be  the  subject  of  his  residuary  disposition.  It  is  ne- 
cessary to  construe  this  to  be  either  a  mere  interest  for 
life,  or  to  be  property,  in  the  widow.  There  is  nb 
tnedium;  for  I  cannot  say,  she  shaH  have  an  interest 
for  life,  with  a  power  to  dispose  of  the  whole,  if  she 
thinks  fit;  but  the  Will  of  her  husband  shall  operate 
upon  what  she  shall  leave  undisposed  of.  Upon  that 
construction  it  would  be  property;  as  it  would  be  ab- 
solutiely  uncertain,  what  would  be  the  subject  of  the 
residuary  bequest  (95).  That  construction  is  impossi- 
ble for  another  reason ;  from  the  express  power  to  dis- 
pose 


W07. 


9. 

Wksicott. 


EffMl  #f 

poweif  t#  dis* 

posoi  AlfO«D(^ 

ing  to,prepert|r 
notwithstaad- 
iDg  a  limitation 
of  what  should 
be  left  undis- 
posed of,  from 
the  nncer- 
tainty. 


(96)  Ante,  Malim  v.  Keighley.  Vol.  II,  833,  629.   Ptuimtn 
V.  JJStfiVer,  III,  7. 
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V. 

Wbstcott. 


Power  cf  Ap- 
pointnieiit  not 
exeented  by 
appoiiftii^  an 
Exoentor. 


pose  of  part;  which  is  quite  inconsistent  with  the  sup- 
position,  that  the  absolute  right  in,  or  power  to  &- 
pose  of,  the  whole  was  given  to  her  before. 

With  regard  to  that  part  of  the  Will,  by  which  he 
gtres  such  .of  his  wife's  jewels,  and  other  articles, 
which  she  shall  be  possessed  of  at  her  death,  to  such 
persons,  and  in  such  shares,  as  she  shall  by  her  Will 
appoint,  she  must  execute  that  power;  and  the  ques- 
tion is,  whether  by  her  Will  she  has  well  executed  it. 
My  opinion  is,  that  she  has  not  executed  her  powtr. 
Her  Win  has  no  reference  whatsoever  to  the  Will'  of 
her  husband,  or  to  her  power.  She  has  not  used  any 
words,  from  which  I  can  collect,  that  she  was  exer- 
cising  her  power.  AH  the  words  she  employs  are  appli- 
cable to  her  own  personal  property.  Her  Will  is  thus 
expressed:  "all  my  personal  estate,*'  &c.  and  '^sM 
'^  my  estate  and  interest  therein : "  that  is  "  in  my 
''own"  personal  estate.  Her  Will  does  not  contam  a 
word,  with  any  operation,  that  the  mere  appointnAent 
of  an  executor  would  not  have  had.  The  execotor 
would  have  taken  all  her  personal  estate,  whatsoever 
and  wheresoever,  in  which  she  had  any  interest.  Yet 
it  has  been  held,  that  the  i^>pointiftent  of  an  executor 
is  not  a  nomination  of  an  appointee,  to  take  under 
the  Will  of  a  prior  testator,  giving  a  power  of  ap- 
pointment. . 


The  only  case,  which  appears  to  be  any  kind  of  au- 
thority, is  that,  which  is  relied  on  f  Sianden  v.  Skuh 
cfeii(96):  and  certainly  the  argument  of  Lordiion^ 
does  go  the  length,  that  the  very  same  words,  that  are 
sufficient  to  dispose  of  a  person's  own  property^  are  suf- 
ficient to  dispose  of  property,  over  which  he  has  an 
absolute  power  of  appointment. 

If 


(0^  Ante,  Vol.  II,  589. 
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If  that  wouTd  be  sufficient,  there  is  no  distinction  b^-         1807. 
tween    power   and    property.     The  distinction    is '  per-       Bradly* 
haps  slight,  which  exists  between  a  gift  for  life,   with  v« 

a  power    of  disposition  superadded,   and  a   gift  to  a     '^^^tcott. 
person  indefinitely,  with  a  superadded  power  to  dispose   ,       ,     ..    ' 
by  Deed  or  Will.     But  thaf  distinction  is  perfectly  esta-  established  be- 
blished;  that  in  the  latter  case  the  property  vests.     A  tween  gifts  for 
gift  to  A.  and  to  such   person  as  he  shall  'appoint^  is  life,  and  in- 
absolute  property  in  A.   without  an  appointment:  but,  definitely, with 
if  it  is  to  him  for  life,  and  after  his  death  to  such  per-  P^^©'  ®f  ^*•- 

son  as  he  shall  appoint  by  Will,  he  must  make  an  ap-  P®"^®°'    ^® 

•^     ^    •         /     -.         .-.1    *i^  ^  ^  .L-        latter  TCsU  the 

pomtment,  ra  order  to  entitle  that  person  to  any  thmg.  .^^ 

If    that   distinction    exists,    it  is*   impossible,   that  the      ^  ADPomt' 
power  can   be  executed  by  the  very  words,  by  which  ment :  the  for- 
property  is  given.  jncr  requires 

Appointment* 

I  agree,  that  the  decision  in  the  case  of  Standen  v. 
Standen  is  right;  and  admit  it  as  a  binding  authority. 
I  dissent  only  from   the    argument,    upon  Which    the 
Lard  Chancellor  proceeds.     The  decision  appears  to  me 
to  be  right  upon  the  argument  of  the  Counsel ;  for  Lord 
Redesdcde  and  Sir  James  Mansfield  do  not  put  the  case 
at  all  upon  the  ground,  upon  which  the  Lord  Chancellqr 
rests.    They  contended,  that  the  power  was  well  exe- 
cuted ;  but  upon  special  grounds ;  depending  on  the  cir- 
cumstance,  that   the  Will  was  attested  by  three  wit- 
nesses, with  reference  to  her  power  to  dispose  of  that 
estate.    Upon   that  argument  the  decision  is  perfectly    Power  may 
right;  for  it  is  evident,  the  testator  is  applying  her  Will  be  executed 
to  the  subject  of  her  power,  and  if  I  find  that  she  is  by  Will,  ap- 
speaking  of  the  subject  of  her  power,  an  express  re-  P'j*^K  ^  ^^ 

ference  to  the  power  is  not  necessary.  so  joc  ,w 

'^  •      .    oat  an  express 

There    is    a    case,    before  Lord  EUon,    Roach    v.  ^   power. 
Haynes  (97),  upon   an  Appeal  from  a  Decree  of  mine, 

long 

(07)  Ante,  Vol.  Vm,  684. 
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long  subsequent  to  that  eftse ;  and  upon^  that  oocanon 
Lord  £lddn  had  no  idea,  that  the  law  had  hiaen  altered 
in  that  respect ;  or,  that  property,  over  which  tbe  party 
had  only  a  power,  would  pass  by  the  same  words  as  bis 
own  property.  Lord  ElcUm  says  (98),  **  The  Long  A»- 
*'  nuities  could  not  pass  under  the  words  in  the  oodidl 
''  *  my  estate  and  effects  /  for  it  has  been  repeated^ 
*'  held,  tha€  a  person,*  having  a  power  to  dispose  of  the 

personal  estate  of  another,  cannot  pass  it  under  siidb 

a  deteription.** 


c< 


i€ 


If  the  subject  of  a  power  cannot  pass  und^  such  a 
description,  this  property  cannot  pass  under  the  de- 
scription by  this  lady's  Will ;  for  there  is  not  in  thsl 
Will  a  word,  that  is  not  applicable  to  her  own  estate 
and  effects. 

Therefore  declare,  that  the  party,  claiming  the  sum  of 
500/.,  and  the  specific  articles,  comprised  in  the  power, 
is  not  entitled  to  them. 

(98)  Ante,  Vol.  VIII,  688. 


1807. 
March  19th. 
Injwctioii  to 
sUy  Trial  jast 
at  the  tMpe  of 
this 
refi|s«Mi. 


BLACOE  V.  WILKINSON. 

A  MOTION  was  made  to  extend  an  Injunction  to  slay 
Trial.  The  action,  founded  upon  a  demand  Ibr 
board  and  lodging,  was  brought  in  September  last ;  and 
the  CiMnmission  Day  at  Lancaster,  where  the  actba 
was  to  be  tried,  was  the  day  preceding  that^  on  whidi 
the  Motion  was  made,  by  a  continuation  of  the  Greneral 
Seal. 

Mr.  Richards,   in  support  of  the  Motion,   mentioned 
tlie  practice  of  the  Court  of  Exchequer. 

The 
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The  SdUoUor-Gen^ral  opposed  the  motion ;  ob<enrii^ 
that  the  practice  in  the  Exchequer  is  confined  to  die 
issuable  Terms ;  and  insisting,  that  the  rule  was  Settled 
in  this  Court  to  refuse  such  an  application  immediately 
before  the  trial ;  and  upon  good  reason :  all  the  expence 
being  incurred ;  the  witnesses  attending :  and  in  this  in- 
stance  the  cause  perhaps  over,  before  the  Order  coold 
reach  Lancaster:  such  a  practice  therefore  must  have  a 
very  mischievous  effect;  particularly  in  the  instance  of  a 
trial  at  the  Assizes. 

The  Lord  Chancellor  asked,  whether  they  would  give 
security  for  the  costs ;  and,  that  beipg  decUned,  said,  he 
would  not  grant  such  an  application  the  instant  of  the 
trial  (99). 

(09)  Field  v.  Beaumont,  3  Madd.  102.  1  Swantt.  204. 
Tucker  v.  Simpson,  I  NewL  217. 


iao7. 

Blacqb 

V. 

Wilkinson. 


BLIGH  ff. 


A  MOTION  was  made  to  disndss  the  Bill  for  want  of 
prosecution.    This  was  the  second  application;  after 
the  usual  undertaking  by  the  Plaintiff  to  speed  the  cause, 
upon  a  former  motion  for  the  same  purpose. 

Mr.  Lewis,  for  the  Plaintiff,  stated  upon  affidavit,  that 
the  delay  arose  from  the  conduct  of  a  Defendant,  whose 
answer  could  not  be  got  in,  though  all  diligence  had 
been  used. 

Mr.  Johnson,  in  support  of  the  Motion,  observed, 
that  this  is  a  Motion  of  course ;  to  which  the  only  *  an- 
swer is  the  usual  imdertaking  to  i^peed  the  cause  (100). 

Any 


1969. 

Mm€tr9nm\Sim 

The  osAf  An- 
swer i»  tlie 
Hotiottte  dil- 

nAmUfrWsin 
of  pHrteMtMn 
ii  the  1M«|A 
mideitaklig 
to  speed  the 
Cease. 

A  speeiat 
gfoead  ttHMt 
be  the  ittbjeil 
ol  a  speehd 
appBeatioo. 

[•4S5  1 


(100)  Menieith  v.  Tctyfer, 
ante.  Vol.  IX,  615 ;  and  the 
poto,  016.     ly&n  v.  pumbelf, 


XI,  608 :  add  the  nete^  000. 

The  undertaking  apen  the 

Qrst  application  is,  genenlDy, 

to 
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V. 


At  Law,  after 
a  peremptory 

undertaking  to 
go  to  Trial,  a 
special  appli- 
cation  neces- 
sary. 


Any  special  ground  must  be  the  subject  of  a  special  ap- 
plication. 

The  Lard  Chancellor. 
The  practice,  as  it  is  stated,  that  the  Plaintiff  must 
come  with  a  special  application,  stands  upon  principle 
and  reason;  as  at  Law  after  a  peremptory  under- 
taking to  go  to  trial,  a  special  application  ia  neces- 
sary. 


to  speed  the  caase.  If  the 
Plaintiff  does  not  proceed, 
the  Defendant  after  the  expi- 
ration of  another  Term  may 
move  again  to  dismiss;  and 
then  the  undertaking  is  spe- 
cial; to  go   to  Commission, 


give  rales  to  pass  Pablicatbn 
next  Term,  and  set  down  the 
Cause  for  the  following  Term: 
and  npon  defanlt  the  Bill  to 
be  dismissed  without  fartlier 
Motion. 


BUCKMASTER  v.  HARROP. 

nnHIS  cause  ( 1 )  was  heard  upon  an  Appeal  by  the 

Plaintiff,  from  the  Decree  pronounced  at  the  Rolb, 

^  dismissing  the  Bill. 

The 

(1)  Reported  ante.  Vol.  VII,  341«    See  the  references. 


1806. 
Dec.  16th, 
nth,  IQih. 
.1807. 
.March, 9Bth. 
To  entitle  the 
h^ir  to.  the 
.  peHbrmance 
of  1^1  Agree- 
/O^ent  for  a  ■ 
pfunchase  Qot 
of  the  per* 

sQpal  estate  the  Agreement  mast  have  been  binding  open  the  parties 
contracting ;  so  that  the  property  was  converted  in  equity  before  the 
death.    ... 

.  New  evidence  on  an  Appeal  from  the  RoUi ;  being  in  troth  a  Re» 
hearing. 

.  Sale  of  land  by  auction  is  within  the  Statute  of  Frauds.  Whether 
thp  Statqte  b  satisGed  by  the  auctioneer,  as  the  agent  of  both  parties 
patting  down  the  biddings,  &c.  Quare :  that  fact  not  being  proved 
to  be  cotemporary ;  and  the  auctioneer  being  also  vendor. 

Payment  of  the  auction  duty  dpes  not  satisfy  the  Statute  of  Frauds 
upon  the  ground. of  part-performance. 
Part-performance  by  taking  possession,  cutting  the  crops,  <&c. 
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The  evidence  of  a  memorandum  in  writing  by  the  1807. 
auctioneer  did  not  shew,  that  he  had  made  entries  of  ^  ''^^^^ 
the  biddings  at  the  time  of  the  sale;  and  an  objection  ,,/ 

was  taken  upon  that  ground  by  the  residuary  legatee.  Harbop. 
A  general  objection  was  also  taken  upon  the  interest  of 
Wright  the  auctioneer,  as  being  himself  the  vendor; 
who  could  not  by  his  own  writings  after  the  sa)e,  put- 
ting  down  upon  the  Conditions  the  name  of  the  pur- 
chaser^ and  the  price,  make  evidence,  which,  having 
that  interest,  he  could  not  give  upon  his  oath.  The 
answer  given  on  the  part  of  the  Plaintiff  to  that  ob- 
jection was,  that  the  object  was  not  to  give  any  direct 
evidence  by  the  vendor,  but  merely  to  pr6ve  his  hand- 
writing to  the  memorandum  which  he  signed  in  his 
character  of  auctioneer,  though  after  the  sale,  as  agent 
for  the  purcliaser ;  that  the  objection  would  go  to  the 
extent,  that  bis  book,  if  signed  immediately,  could 
not  be  received ;  that  an  objection,  from  an  interest 
in  the  auctioneer,  however  remote,  would  be  a  wide 
inlet  to  fraud  ;  as,  if  he  was  a  creditor ;  the  sale 
being  for  the  benefit  of  creditors ;  an  interest,  of  which 
no  one  might  be  aware  ;  that  every  auctioneer  must 
have  an  interest,  in  respect  of  his  commission ;  and  the  * 
extent  of  the  interest  cannot  make  a  difference  upon 
the  objection  to  the  competence  of  a  witness.  It  was 
urged  in  reply,  that  there  is  a  plaip  distinction  be- 
tween a  mere  auctioneer,  and  a  person,  having  that 
character,  being  also  the  proprietor,  and  not  known  by 
the  purchaser  to  be  so :  that  his  interest  as  auctioneer 
is  known :  but  the  purchaser  is  not  aware,  that  his  in- 
terest extends  beyond  his  commission,  to  the  whole  sub- 
ject of  the  sale. 

Another  objection  was  to  the  introduction  of  evi- 
dence, that  had  not  been  produced  at  the  Rolls;  to 
which  it  was  answered,  .that  an  appeal  from   the  Rolls 

.    is 
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1809.         is  in  truth  only  a  re-hearing (S);    and  therefore 

BccKiiASTBR  ^^*^®"^   ™*y  ^  introduced ;    and  Daskwood  ▼.  Lord 
V.  Bulkeley{3),    and   the  cases   there  referred  to,  were 

Habroi*.      cited. 

The  Lord  Chancellor  concurred  in  that  distinctkwg 
and  with  reference  to  the  other  objections  the  endenet 
was  read  de  bene  esse. 

The  Solicitor  General,  Mr.  Richards,  and  Mr.  We- 
therett,  for  the  Plaintiffs,  Appellants. 
At  least  this  Decree  should  have  directed  an  inqiiiij 
as  to  the  third  Lot :  but  upon  other  grounds  a  specific 
performance  of  the  agreement  ought  to  have  been  di- 
rected as  to  all  the  Lots.     First,  thid  is  not  a  gmq, 
which  can  be   affected  by  the  Statute  of  Frauds  (4). 
Either  a  sale  by  auction  is  completely  out  of  that  Ster 
tute,  according  to  the  opinion  of  the  Court  of  Kngs 
Bench  in  Simon  v.  Metivier  (  5  )  as  to  sales  of  goods  hf 
auction ;    or  the  auctioneer   must    be    considered  the 
agent    of  both    parties ;    to  which    extent    that   cmc 
W9S  acknowledged   in   the  late   case,   Hinde  v.  WkU^ 
house  (6).     It  is  true.  Lord  Chief  Justice  Eyre  and  the 
Court  of  Common  Pleas  afterwards  held  ( 7 )    that  not 
applicable  to  land :  but  with  the  exception  of  this  and 
another  case (8)  lately  decided  at  the  Rolls,  there  k 
no  decision,  perhaps  no  dictum,  in  this  Courts  that  a 
sale  by  auction  of  real  estate  is  within  that  Statute. 

Is 

(2)  Ante,  42Z,  East  India         (5)  1  Black.  599.    ZBur. 
Company  v.  Boddam.  1021. 

(3)  Ante,  Vol.  X,    230;         (6)  1  East,  &5Q. 

see  the  note,  237,  and  the  (7)    Walker    v.    Gmstakk, 

anthprities    referred    to    in  1  Bos.  Sf  Put.  306,    Stsm^kU 

Mr.Wyait's    edition  of    the  y.Johnson,lEsp.NLFri.(kU 

Practical  Register,  34.  10  h 

(4)  Stat.  29  Ckf  II,  c  3.  (8)  Blagden   v.  Bradbear, 

ante,  Vol.  XII,  406. 
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In  ColeM  y.  TVeeaihick  ( 9 )»    Lord  Eldon   expressed   a         1867.^ 
stronir  opinion  upon  this  subject.    The  intention  of  the  «     ^^^"^^ 

BUCKMASTBR 

Legislature  must  have  been  to  put  an  end  altv^gether  ^^ 

to  sales  by  auction,  if  they  are  reached  by  this  Statute*  Harrop. 
Upon  this  hypothesis  the  thing  cannot  exist  A  sale 
by  auction  in  its  nature  includes  an  undertaking  by  the 
vendor,  that  the  subject  shall  be  the  property  of  that 
person,  who  shall  be  the  highest  bidder.  The  efiect  of 
each  subsequent  bidding  is  to  discharge  all  previous  bid- 
dings; and,  if  the  person,  who  is  the  highest  bidder, 
can  discharge  himself,  by  refusing  to  sign  an  agree- 
ment in  vrriting,  the  necessary  consequence  is,  that  any 
person  may  thus  be  prevented  from  selling  his.  estate. 
Upon  this  hypothesis  a  new  contract  in  writing  is  ne- 
cessary, and  other  terms  may  be  insisted  on.  Iii  SimoH 
v.Meiivieri^XO)  the  Judges  must  have  proceeded  upon 
such  grounds  as  these;  that,  if  it  were  necessary^  that 
there  should  be  an  agreement  in  ^writing,  to  give  effect 
to  the  transactions  at  the  auction,  the  thing  must  bcr 
at  an  end.  The  observation  of  Lord  Etdan  (11),  that 
the  two  clauses  of  the  Statute  cannot  be  distinguished 
in  this  respect,  is  unanswerable ;  and  the  consequence 
isi  that  the  decision  in  that  case  as  to  goods  is  an  au- 
thority as  to  real  estate. 

Sdly,  A  very  important  point,  that  was  not  discussed 
at  the/io/Zff,  is,  that  the  residuary  legatee  cannot  Inake 
this  objection.  It  might  equally  be  contended,  thatj 
though  executors  had  not  thought  it  proper  to  insist 
upon  the  Statute  of  Limitations,  the  residuary  lega- 
tee might  afterwards  take  advantage  of  that  defences 
but  it  has  been  long  decided,  that  in  general  cases  an 
executor  is  not  bound  to  insist  upon  the  Statute  of  Li- 
mitations, 

(9)  Ante,  Vol.  IX,  284.  (t1)  Ante,  VoL  IX,  24d. 

(10)  IJBIa.  599.  dJBter.  1921. 
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1807.         mitationSi  and  eannot  be  charged  by  the  residuary  le* 

BucKMAST&R  8*^c  ^tl^  a  DetfMatni   for  omitting  to  do  so ;   and 

v.,  even   an    infant's    remedy    is    lost   by    such    onusflion. 

Harbqp.      That  discretion  of  an  executor^  not  to  resist  a  just  de- 

mand|  though  the  law  would  not  compel  payment,  and 
though  the  effect  is  to  diminish  the  assets  for  other 
debts,  has  never  been  controlled.  The  executor  has  a 
similar  discretion  not  to  set  up  the  Statute  of  Frauds 
against  a  just  claim  in  equity  and  conscience ;  and  a 
mere  residuary  legatee  cannot  represent  that  as  a 
breach  of  trust.  The  law  of  this  Court  is  now  dear, 
that,  if  a  parol  agreement  is  admitted,  and  the  Statute 
is  not  insisted  on,  the  agreement  shaU  be  carried  into 
execution  (12),  There  is  no  principle  upon  which  the 
executor  may  not  admit  the  contract,  to  the  effect  of 
taking  property  from  the  residuary  legatee  in  favour  of 
the  heir,  as  he  may  upon  the  authorities  to  the  efiect 
of  taking  from  legal  creditors,  in  favour  of  creditorsi 
who  could  hot  have  enforced  thieir  claims  at  Law.  The 
case  of  Isaac  v.  Humpage  ( 13 )  turned  upon  coUasi6n  by 
the  executor,  setting  up  debts,  which  had  no  eziatenee. 
The  conduct  of  these  executors,  fulfilling  this  contract^ 
is  iieither  fraudulent,  nor  against  the  intention  of  die 
testator. 

3d)y,  There  is  in  this  c^  a  part-perfortnahcej  tak- 
ing the  case  out  of  the  Statute :  the  payment  of  the 
auction  duty  by  the  purchaser,  not  to  the  auctioneer 
certainly,  but  to  his  own  attorney,  to  be  paid  ovjer. 
The  point,  whether  payment  of  part  of  the  purchase- 
money  is  a  part-performance,  has  been  disputed  ( 14),  and 

(12)  Cooth  V.  JacktoH,  ante,  pages  40,  41,)  Lord  i?«fef- 
Vol.  VI,  12.  dale  held  payment  of  money 

(13)  Ante,  Vol.  I,  41(7.  not    a    part-performance  to 

(14)  In  ClinoH  v.  Chok,  1  take  the  qase  out  of  the.Sta- 
Schoaks  4*  Le  Froy,  22,  ( sec  tute,  upon  the  reason  here 

assigned ; 
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V. 

Harrof. 


justly;  as  the  money  may  be  recovered.  But  that  tesir  1607. 
ton  does  not  apply  to  pajrmeiit  of  the  auction  duty.  That  ^ 
cannot  be  got  back  agaui.  The  ymrty  cannot  be  rein- 
stated; which  is  always  considered  as  giving  a  title  to  the 
performance ;  as  money  expended  in  draining  or  bpild- 
ing.  If  the  payment  of  the  duty  can  produce  an  effect 
upon  the  contract,  why  should  not  the  party  avail  him- 
self of  it ;  though  the  Revenue  Laws  were  made  diverso 
intuitu. 


Next,  the  acts  of  taking  possession  of  Lot  8/ and  selling 
the  crops,  would  without  question  be  unequivocal  acts'  of 

part- 


assigned  ;  obsenring  also  that 
the  qaestion  mast  be  the  same 
upon  the  payment  of  a  gui- 
nea. Embarrassment  may  cer- 
tainly arise  from  the  trifling 
amount  of  a  payment;  and 
such  instances  support    the 
opinion,    that    the    Statute 
ought  never    to  have  giren 
way.     If  however  part^per- 
formance  should  be  allowed 
•to  prevail,  it   is  difficult  to 
conceive  a  more  substantial 
act  than  payment  of  a  consi- 
derable sum  of  money ;  and, 
when  tbe   reason    is  urged 
against  it,  that  the  party  may 
be  reinstated,  as  the  money 
may  be  repaid,  a  reason  as 
applicable  to  jpayment  of  the 
whole  consideration,  as  of  a 
part  only,  the  event  of  in- 
solvency cannot  be  overlook- 
ed.   The  law  upon  this  sub- 
ject is  still  unsettled.     See 
the  note,  ante.  Vol.  Ill,  38, 9. 
Coks  V.  Trecotkick,  IX,  234. 


Post,  VoL  XIX,  446,  480. 
1  Mer.  9.  The  inference  from 
the  exception  of  a  payment,  as 
earnest,  to  bind  the  bargain, 
in  the  clause  respecting  the 
sale  of  goods,  differing  essen- 
tially from  the  part-perform- 
ance, on  which  a  Court  of 
Equity  compels  the  complete 
execution,  is  surely  inconclu- 
sive.    The  other  branch  of 
that  exception,  the  delivery 
and  acceptance  of  part  of  the 
goods,  might  as  well  be  urged 
as  an  objection  to  any  other 
act  of  part-performance.  The 
difficulty,  which  is  aptly  com- 
pared by  Mr.  Sugden  {Law  of 
Vendors  and  PurckaserSf  106, 
107,5th  ed.)  to  that  upon  the 
subject  of  illusory   appoint- 
ment, so  admirably  treated 
by  Sir  WiUiam  Grant,  (ante, 
VoL  IX,  393,)  must  be  met, 
as  in  various  othir  cases,  by 
a  just  consideration  of  all  the 
circumstances. 
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1807.         t^rt^parformance,   taking  thjc  case  out  of  the  Sttdiltf. 

BuckmIstsr   *^^^^''®  facts,  being  cUsputed,  ought  to  be  the  subject  of 
9,  inquiry.    Though  material  to  the  decisioti,  they  are  left 

Habjiop.      in  great  obscurity  by  the  evidenoe« 

• 

Lastly,  the  effect  of  the  subsequent  correspondenoe 
is  a  contract,  sufficient  within  the  Statute,  according  ta 
Taumey  y.  Crawiher  ( 15  )|  and  odier  cases  ( 16  }• 

[  462  1  ^'-  Perceval  and  Mr.  Martin^  for  the  Defendant, 

the  residuary  legatee,  in  support  of  the  Decree. 
With  a  view  to  specific  performance  an  agreement,  re- 
lating to  real  estate,  must  be  signed  by  the  party,  or  his 
agent,  lawfully  authorised :  or  it  must  be  admitted  by  the 
answer;  the  Statute  not  being  insisted  on ;  or  it  must  be 
in  part  performed.  The  proposition,  that  sales  by  auc- 
tion are  not  within  the  Statute  of  Frauds,  cannot  be  mam- 
tained.  Such  a  construction  of  the  Act  is  not  supported 
by  authority;  and  is  extraordinary:  the  Act  using  jthe 
most  general  language,  applicable  to  alt  contracts,  that 
do  not  fall  within  the  exceptions,  particularly  specified. 
It  is  supposed  ( and  that  notion  seems  to  be  adopted  by 
Lord  Maf^field)  that  sales  by  auctioa  were  well  known 
at  the  time  the  Act  passed ;  and  the  conclusion  is  dxawab 
that,  as  the  appUcation  of  the  Act  fi>  such  sales  miut 
have  destroyed  them,  that  coold  not  have  been  the  in^ 
tention  of  the  Legislature.  If  sales  by  auction  were  weH 
known  at  that  time,  tiie  inference  is,  that  the  Stalnle 
was  intended  to  apply  to  them;  as  suoh  sales  were*  Bdt 
excepted ;  the  Statute  using  general  words*  applicaUe  ts 
every  known  mode  of  sale ;  and  particular  cases  bemg 
expressly  withdrawn  from  their  operation.  The  opiaica 
of  the  Judges  in  Siman  v.  Metivier  {17^  that  sales  bjr 

auction 

(15)  3  Bro.  a  a  161,318»     v^  Bale,  III,   696;  and  the 

(16)  HuddleMto%  v.  Britcoe,      note,  713. 

ante.  Vol.  XI,  683.    ftalsqf     .  (17)  1  BbtcL  M9.    3  Bmt. 
V.  Grant,  ante,  73;     Fariier     1021. 
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auction  are  not  within  the  Sutute»  it  extrajudicial ;  and  tSQlL 
has  not  been  maintained  iiuthe  subsequent  cases ;  where  ^"""^ 
the  point  was,  whether  the  signature  of  Ae  auctioneer  ^ 

did  not  satisfy  the  Statute;  and  Lord  Mai^field  laid  Harropu 
particular  stress  upon  the  circumstancei  that  the  pur* 
chaser  went  the  next  day,  and  weighed  the  goods :  an 
act  of  ownership.  In  the  last  case,  Hinde  v.  Whiie^ 
^  house  (18),  Lord  Ettenbarough  questions  much  the  ge«  [  ^^63  ] 
neral  proposition,  that  sales  by  auction  are  not  within 
the  Statute;  admitting^  the  other  point,  that,  if  they  are 
within  it,  the  auctioneer  must  be  considered  the  agent 
of  both  parties :  the  practice  having  since  the  deciskm 
of  that  case  become  so  settled,  that  it  would  be  danger- 
ous to  shake  it»  It  is  true,  the  language  of  the  two 
clauses  of  the  Statute  cannot  be  distinguished*  The  o|d«> 
nion  of  the  Mwter  of  the  RoUe  upon  this  part  of  the 
case  is  shortly  expressed,  and  proceeds  entirely  upon  the 
two  cases  before  Lord  Chief  Justice  Eyre  and  the  Court 
of  Common  Pleas.  How  would  the)j|ecessity  of  a  memo- 
randum by  the  party  or  his  agent,  in  the  auctioneer's 
book,  after  the  lot  was  knocked  down,  destroy  sales  by 
auction?  Whatever  entry  the  auctioneer  makes  ia  not 
submitted  to,  or  subject  to  the  controul  of,  the  bidder* 
In  no  respect  is  the  auctioneer  tiie  authorised  agen^ 
intended  by  the  Statute. 

Here  is  no  signature  by  a  person,  in  the  character  of 
auctioneer:  this  person  being  under  circumstances, 
that  make  it  impossible  to  take  advantage  of  his  act  in 
that  character.  The  Court  cannot  have  any  knowledge^ 
that  there  has  been  a  sale  by  auction,-  that  any  memo^ 
randum  was  put  down  of  the  price}  except  through  tbst 
pared  evidence  of  Wright.  Whatever  may  be  the  con« 
elusion  for  any  otiier  purpose,  tiiat  cannot  be  taken  to 
be  a  &ct  proved,  to  bind  the  proper^  of  another  per- 
son. The  fact  also  m|gbt  be,  that  through  negli- 
gienee  or  accident  such  a  memorandjUMi  was  not  made. 

This 

(18)  7  EaU^  ^8 ;  sec  page  &71. 
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1807.         This   is    the  very  case    to  which  the  Statute  was  di* 

BfTCKMASTSR  ^^^^^^  ^"^^  writing  appearing  lo  have  been  signed.  There 

V.  .  is  no  doubt>  upon  Tawney  v.  Crowther  (  19 )  and  Qtber 

Harrop.      ♦  authorities,  of  the  effect  of  a  correspondence  to  con- 

[  ^464  J      stitute  contract;  if  the  articles  and  terms  are  stated:  if 

the  writing,  required  by  the  Statute,  appears,  whether 
in  one  shape  or  another,  whether  made  at  the  time  of 
sale,  or  acknowk^flged  afterwards,  the  effect  is  the 
same.  But  this  evidence,  if  it  can  be  admitted,  does 
not  shew  an  agreement  in  writing,  signed  by  the  party 
to  be  bound,  or  his  agent  lawfully  authorised,  so  as  to 
satisfy  the  Statute. 

Taking  the  auctioneer  to  be  the  agent  of  both  ptr- 
ties,  he  must  make  the  writing  at  the  time  of  the  sale, 
in  his  character  of  auctioneer.  It  is  too  late  after- 
wards, at  any  distance  of  time,  to  supply  the  defect 
The  vendor  also  cannot  possibly  be  permitted  to  con- 
vert himself  into  tK^  auctioneer,  without  communicat- 
ing  his  double  capacity;  thus  to  make  himself  a  wit- 
ness for  himself;  putting  the  party,  with  whom  he  is 
contracting,  off  his  guard;  who  imagines  there  is  a 
middle  man,  and  therefore  that  any  other  witness  is  im- 
necessary.  The  admission  of  such  evidence  must  intro- 
duce all  the  fraud  and  mischief,  that  is  the  obvious  con- 
sequence of  breaking  through  the  universal  rule,  that  a 
party  shall  not  be  a  witness  in  his  own  cause.  The  par- 
ties are  aware  of  the  interest  of  the  auctioneer  from  hb 
Commission :  but  a  person  contracting  for  an  estate  at 
the  price  of  10,000/.,  supposes,  that,  with  that  exception, 
he  has  the  evidence  of  an  indifferent  man ;  perhaps  the 
only  witness ;  and  th^  only  person,  who  has  an  interest 
to  vary  the  terms.  Certainly  the  general  course  of  sales 
by  auction  is  through  an  agent,  not  by  the  Proprietor 

•  himietf; 

■ 

(19)  3  Bro.  C.C.  161,318.  XI,  683.  Forsler  v.  Jblr, 
Ante,  HaUey  v.  Groa^,  73.  Ill,  686;  and  the  note,  713. 
Huddkttan   v.  Briteoe,  Vol. 


CASES  IN  CHANCERY.  4G4 

himself;  .and,  if  the  Proprietor  doed  not  think  proper         .1807. 

to  assume  the  double  character  of  principal  and  ageiit, 

he  must  look  elsewhere  than  to  himself  for  evidence; 

and  must  sustain  any  disadvantagCi  that  may  result  from      Harrop. 

his  conduct. 


BUCKM  ASTER 
V. 


Another  answer  to  the  objection  upon  the  Statute  may  [  465  ] 
be,  that  the  contract  is  admitted,  and  the  Statute  is  not 
insisted  on  (20).  This  introduces  the  argument,  that 
the  executor  faa's  not  raised,  and  is'  not  bound  to  raise, 
the  objection ;  ^and  it  is  not  competent  to  the  residuary 
legatee  to  raise  it.  But  the  cases  of  Isaac  v.  Hum' 
page  (21)  an^Alsagery.  Rowley  {9Si)  establish,  that  in 
the  instance  of  collusion  with  the  executor  the  residuary 
legatee  may  conie ;  and  state,  that  the  assets  ought  not 
to  be  affected  beyond  the  point/  to  which  the  testator 

himself  could  have  been  affected ;  and  if  the  Court  will 

• 

Interfere  against  the  executor,  acting  contrary  to  his 
dpty  in  that  case,  so  in  this,  the  executor  refusing  from 
favour  to  the  heir  to  resist  this  claim  as  he  ought, 
all  the  parties  being  before  the  Court,  to  prevent  in- 
justice to  the  residuary  legatee,  the  person  having  the 
material  interest,  and  to  avoid  circuity  of  action,  the 
Court  will  controul  such  conduct  in  the  executor.'  In 
the  case  of  the  Statute  of  Limitations  the  construction, 
put  upon  that  case,  distingiushes  it  very  much  from  this. 
The  presumption  is  in  favour  of  the  intention  of  a  man 
to  pay  his  debts,  and  the  estate  of  the  testator  has  had 
the  benefit. 

As  to  the  part-performance,  whatever  effect  the  pay- 
ment of  the  auction  duty  might  have,  if  the  party  who 
pud  it,  sought  a  specific  performance,  here  he  resists  it ; 
and  is  content  to  give  that  up. 

Tlie 

(20)  Cootk  T.  Jaekaon,  ante>  (31)  Ante,  Vol.  1, 427. 

VpI.VI,12.  (22)  Ante,  Vol.  VI,  748. 

Vot.  XIII.  G  G 


\ 
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1807.  The  Lord  Chancellor  stqpped  the  argument  upon 

that  point ;  observiog,  that^  whatever  may  be  the  effect 

of  payment  of  part  of  the  purchase-money,  the  ptjF- 

Harrop,      ment    of  the    auction    duty,    which    must    be    paid, 

[  •466  ]      ♦  whether  there  is  any  effectual  contract  of  sale,  or  not, 

cannot  be  received  as  evidence  of  the  contract. 

For  the  Defendant. 
The  possession  taken,  and  the  consequential  acts^ 
apply  only  to  the  third  lot;  and  the  contracts  aie 
distinct.  The  conclusion  of  the  Master  qf  the  Ratb 
upon  the  evidence  of  Barlow  seems  to  be,  that  it  proved 
only,  that  the  bargain  with  him  was  completed,  not 
that  it  was  carried  into  execution,  during  the  life  of 
the  purchaser ;  amounting  only  to  this ;  that,  whan  he 
should  get  possessiqn,  Barlow  should  have  the  crops 

tor  m. 

The  SoUciior^General,  in  Reply. 
If  an  understanding  had  prevailed,  that  sales  by  auction 
were  within  the  Statute  of  Frauds,  that  must  have  been 
known  to  Lord  Mansfield  and  Lord  Chief  Justice  Wil- 
mot.  A  Court  of  Equity  at  least  cannot  give  this  Sta- 
tute a  construction,  that  will' make  it  the  instrument  oC 
frauds  Th^  mischief,  which  the  Legislature  intended 
to  prevent,  cannot  apply  to  sales  by  auction,  ll^y 
always  proceed  upon  written  terms;  and  Courts  bodi 
G^  Law  and  Equity  have  considered  the  printed  condi^ 
tions  as  terms'  in  writing ;  so  far,  that  they  will,  not  ad^ 
mit  parol  evidence  of  declarations  by  the  auctioneer 
inconsistent  with  those  *  conditions :  Gtntnif  v.  JEr- 
hflrt  {23),  Drewe  v.  Warmington  (24).  That  is  in  its 
nature  a  public  sale ;  and  the  attention  of  the  witnesses 
is  invited  to  what  is  going  on.  It  b  not  open  to  any. 
of  the  mischiefs,  against  which  the  Statute  was  directed. 

Sales 

(23)  1  Ben.  Bbek.  289.  (M)  In  the  Court  of  Chan- 

cery, before  Lord  Ahmnlefk 
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Sales  by  auction,  if  tbts  Statute  is  applied  to  them,  cart         'iBQi. 
no  longer  take  place ;  as  there  are  no  means,  by  which  BuckmAster' 
*  the  purchaser  can  be  compelled,  when  the  sale  is  com-  v. 

pleted,  to  sign  the  agreement.  Xhe  usual  course  at  HarAop. 
flie  conclusion  of  the  sale  is  to  sign,  not  an  agreement,  L  ^  J 
but  k  mere  Receipt  for  the  money,  or  to  put  the  namef 
of  the  party  in  the  tfuctroneer's  book.  How  can  the 
act  of  putting  down  the  name  be  considered  a  signa- 
ture by  both  parties?  Can  it  depend  upon  accident, 
subject  to  the  negligence  of  the  auctioneer?  If  the 
auctioneer  is  to  be  considered  the  agent  of  both  par- 
ties, the  vendor  must  in  a  Court  of  Equity  he  con- 
sidered as  having  done  by  his  agent  everything  neces- 
[$ary  for  the  ^e.  The  vendor  cannot  be  permitted  to 
jsay,  his  agent  has  not  done  that,  which  is  essential  to 
the  sale.  If  it  turns  upon  the  mcfre  circumstance,  whe- 
ther the  name  is  put  down,  or  iiot,  the  Court  must,  t6 
make  its  decisions  consistent,  hold,  that  in  all  cases  the 
auctioneer  shall  be  considered  as  having  done  what  is 
necessary:  otherwise,  what  must  be  the  condition  of 
the  other  parties  ?  They  would  be  in  the  power  of  the 
vendor,  who  might  direct  the  auctioneer  not  to  put 
down  the  name,  until  it  could  be  ascertained,  whether 
ihe  sale  was  advantageous.  In  Hmde  v.  Whifehouse  (35) 
all  tlie  Judges  considered  Simon  v.  Meiivier  as  having 
settled  the  Law  upon  this  point  so,  that  it  is  not  to 
be  shaken. 

The  fact  of  signature  by  the  auctioneer,  if  doubt- 
ful, ought  to  be  the  subject  of  inquiry,   as  well  as  the 
fkct  of  taking  possession.    To  the  objection,   that  the 
signature  did  not  take  pliace  at  the  time  of  the  auction, 
lihe  answer  is,  that,  if  the  auctioneer  is  the  agent  of  both 
parties,  his  agency  does  not  expire  the  instant  the  ham- 
mer is  down.    Why  may  not  he  put  down  the  name  the 
nest  day  ?  -^  He  is  iHiquestionably  the  agent  of  both  par- 
ties 
(25)  7  Etut,  658. 
GG2 
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1807.  ties  in  paying  the  auction  duty  long  afterwards.    The 

U     ^^^  question  can  be  only,   whether  his  act  relates  to  the 

t7.  sale  by  auction;   and  that  does  not  admit  of  doi^; 

Harrop.      the  act  being  inclosing  to  the  agents  of  the  purchaser 

,  the  account  in  answer  to  their  letter,  desiring  him  to' 

do  so;   sending  them  in  that  letter  the  conditions  of 

sale,  with  the  prices  annexed.    In  a  late  case,  Hakey 

y.  Gran/ (£6),  the  agreement  was  the  result  of  a  series 

of  letters :  so  this  arises  out  of  this  letter,  and  that  to 

which   it  is  an   answer ;    giving  the  Court   all,    that  is 

required  in  a  memorandum  of  agreement  for  the  sale 

of  an  estate. 

■ 

With  respect  to  the  objection,  that  the  auctioneer  was 
himself  the  proprietor,  the  rule  is  settled,  that  tbe 
auctioneer  is  the  agent  of  both  parties :  where  is  the 
exception  from  his  having  an  interest?*  Suppose  him 
constituted  agent  by  letter  of  attorney :  that  would  not 
form  an  objection ;  though  perhaps  a  question  might  be 
raised,  whether  the  party,  not  knowing  his  situaticm, 
wbuld  be  bound  by  his  act :  but  at  least  some  fraud  most 
be  shewn :  or  some  injury  sustained  under  the  peculiar 
circumstances.  In  the  case  of  Whke  v.  Daman  {in ) 
the  auctioneer  had  advanced  a  sum  of  money  to  the 
vendor,  hoping  to  reimburse  himself  by  the  sale :  a  pnic-^ 
tice,  that  is  usual:  which  gives  a  strong  interest:  yet, 
no  objection  was  taken  upon  that  ground;  though  Lord* 
Rosslyn,  disliking  the  whole  transaction,  looked  anxi- 
ously for  objections, 

^ 

With  reference  to  the  conduct  of  the  executor,  not 
setting  up  this  defence,  the  case  upon  the  Statute  of 

Limitatioiis 


(26)  Ante,  73.    Huddiesian         (27)  Ante,  Vol.  VII.  30. 
V.  Britcoe,  Vol.  XI,  683. 
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Limitations   cannot  be  distinguished  from    this.    Both  1807. 

these  Statutes' are  only  laws  of  evidence.     It  is  equally  buckmTstkr 
dishonest  and  immoral  in  many  instances  to  take  advan-  9. 

tage  of  either  Statute :  as  where  the  debt  is  really  due,  Harrop. 
and  where  a  person  has  permitted  an  estate  to  be  knock- 
ed  down  to  him.  It  is  decided,  not  only  that  an  exe* 
cutor  is  not  guilty  of  a  Devastavii  by  not  pleading  the 
Statute  of  Limitations,  but  even  if  the  residuary  legatee 
interposes  before  plea  put  in,  idleging,  that  the  exe- 
cutor is  a  trustee,  the  Court  will  pay  no  attention  to 
him:  Lord  Castieion  y.  Lord Fanshaw  {^):  a  decision 
by  Lord  Somers,  that,  if  the  executor  knows  nothirig 
more  than  that  the  debt  is  old,  and  it  is  doubtful  whether 
it  is  due,  or  not,  he  b  not  bound  to  plead  the  Statute. 
AH  the  authorities  up<m  this  subject  are  collected  by 
Mr*  Toller  {^).  This  executor  was  himself  a  bidder 
at  the  sale,  and  must  know  all  the  circumstances.  In 
Is€Mc  y.  Humpage (30)  and  Alsager  y.  Rowley (31) 
upon  the  collusion  between  the  executor  and  the  per- 
son, claiming  as  creditor,  the  Court  was  satisfied,  that 
the  debt  was' not  due.  The  residuary  legatee  is  bound 
to  make  out  a  case  equivalent  to  that.  The  error  is  in 
considering  him  entitled  to  stand  merely  upon  the  de- 
fensive: the  Court  not  having  the  means  of  knowing, 
whether  he  has  any  interest  in  the  subject;    whether 

the  debts  are  paid. 

• 

'  As  to  the  part-performance,  the  Bill  was  dismissed, 
with  reference  to  that,  upon  the  ground,  that  Barlow 
might  not  have  taken  possession  during  the  life  of  the 
testator;  taking  that  fact  as  not  proved.  That  is  suf- 
ficiently proved.  The  sale  took  place  in  July.  The 
crops  were  then  standing.    The    testator    Uved    until 

late 

(28)  1  Eq.  Ca.  Ah.  305.  (30)  Ante,  Vol.  I,  427. 

(29)  ToUer'9  Law  of  Execvk-         (31)  Ante,  Vol.  VI,  748. 
tcrs. 
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1807.         late  in  September.    The  presi^np^ou  ther^fo^  is,  ftb^f 
o^S^^^^         tWs  transaction  took  place  during  bis  Ufc     The  o\h 
i;/  jection   is  then  nuide,  that  this  can  apply  to  one  lot 

HAa^Q]p.     only ;  and  the  contracts  are  severaL    That  arising  from 
the  conduct  of  the  purchaser^  from  the  manner,  in  wfaidi 
be  interposed^  by  sevSrai  agents,  preventing  other  {p9Y 
sons  fix>m  purchasing,  a  Court  of  Equity  would  not  haie 
permitted  him  to  take  one,  and  not  the  others*    Lastlfi 
as  to  the  paymenti  suppose  of  10,000^1  the  purduMh 
money,  9000/*  had  been  pud:  could  the  executor,  by 
refusing  to  pay  the  remaining  1000/.,  prevent  the  heir 
from  having  the  estate  2    It  is  plain,  the  testator  weuU 
i|o(  have  acted  so ;  that  he  would  not  have  submitted  ta 
^  forfeiture  90  considerable.     The  executor  must  be 
taken  to  represent  the  whole  interest;  and  the  questioii, 
whether  upon  such  a  proportion  of  the  money,  or  a  mere 
deposit,  is  the  same.    A  Court  of  Equity  would  not 
permit  the   executor  by  his  conduct  to  produee  that 
effect.     Payment  of  part  of  the  purchase-moiiey  must 
therefore  be  considered  as  a  part-performance,  binding 
all  the  parties;    ^  affording  evidence,   that  the  agree- 
ment had  gone  so  far,  that  a  refusal  to  proceed  would 
have  the  effect  of  fraud. 

The  Lord  Champellor. 
So  many  important  consideration^  arise  in  this 
cause,  with  reference  to  the  Statute  of.  Frauds,  ques- 
tions of  evidence,  and  hpw  &r  the  Plaintiff  and  the 
residuary  legatee  are  to  be  affected  by  the  conduct  of 
the  executor,  that  it  would  be  rash  in  me  to  come  to 
an  immediate  decisipn*  I  have  no  difficulty  however 
upon  this;  that,  as  a  general,  naked,  propoaitionf  it 
c^not  be  said,  sales  by  auction  are  not  within  the. 
Statute.  But  this  dbtinction  must  be  attended  to; 
that  if  the  auctioneer  ought  to  be  considered  as  the  agent 
[  *471  ]      *of  both  parties,    and  he  does,  what  is  usually  don?, 

takes  down  in  writing  a  memprandu^i  of  what  passes, 

from 
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£rom  the  very  nature  of  a  sale  by  auction  in  each  case  1807. 

generaUy  circumstances  must  be   brought  forward^  that  su^^i^^ster 
would  satisfy  the  Statute.    This  Statute  in  both  these  v. 

clauses  admits    but  one  plain   construction.     Why^   as      Harrop. 
Lord  EUon  obeerves  (32),  should  it  not  extend  to  land? 
If  the  Conditions  of  Sale  are  in  writingi    or  printedi     Pfeurol  eri- 
which  are  so  essentially  i)art  of  the  contract,  that,  not  denob  igainftt 
only  parol  evidence  is  rejected  (33),  but  even  alterations  ^J^wwJWolili  of 
in  writing  are  permitted  with  great  jealousy,  how  Uttle  *         *,  "^ 
remains  for  the  auctioneer  to  do.    It  is  sufficient  for  him,   a  i|^|.«^^j«^  «I 
taking  minutes,  putting  down  initials,  enabling  him  after-  ^riyg^  p^|w 
wards  to  do  the  formal  act*     Upon  his  minute,  with  re-  mitted  with 
ference  to  the  printed  Particular,    no  uncertainty  can  great  jealoosy. 
exist.    My  opinion  therefore  is,  that,  as  a  general,  naked, 
proposition,    sales   by  auction  are  within   the  Statute; 
and  that  Judges  saying,   they  are  not  within  it,  meant 
no  more  than  that,  if  the  auctioneer,  considered  as  the 
ligent  of  both  parties,  does  what  is  usually  done,    his 
memorandum    in  writing,    if  sufficient,  will  satisfy  the 
Statute. 


The  Lord  Chancellor. 
The  circumstance  in  this  case,  that  the  auctioneer  March  28tk. 
was  also  the  vendor,  is  not  immaterial.  The  opinion 
of  the  Master  of  the  Rolls  was,  that  the  Statute  of 
Frauds  extended  to  sales  by  auction  of  real  estate; 
and  his  opinion  seems  to  be,  that  there  was  no  part* 
performance  of  this  contract,  even  as  to  the  third  lot. 
I  agree  with  the  McLster  of  the  RoUs,  that  the  question 
is,  whether  at  the  death  of  Finney  a  contract  existed, 
by  which  he  was  legally  bound ;  and  which,  if  he  had 

•  refused, 

(32)  Ante,  Vol.  IX,  249,  iDformation  to  the  parchaser 
Coles  V.  Trecothick.  of  a  mistake  in  the  Particu* 

(33)  3  Mer.  65,   Ogilvie  v.  lar. 
Foljambe :  except  of  personal 


4 
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1807.         Vefiisedi  this  Court  would  have  compelled  him  i 
^     ^^^"^^  to  execute.    This  constitutes  the  right  of  his  heir  to 

"X7CKMASTBR 

^^  call  for  a  completion  of  the  contract ;  upon  the  role, 

Harrop.      that  what  is  agreed  to  be  done^  shall  be  considered  as 

Trhatisagrted  clone;  that  money  under  contract  to  be  laid  out  in  land 

ti    o-?"*^^**"  ^^^  ^  considered  as  land;   that  land  under  contract 
.  to  be  sold  shall  be  considered  as  money,   each  assmn- 

ney  under       ^S  ^^^  character  imposed  upon  it  by  the  contract :  but 

contract  to  be   ^'^  either  case  a  contract  according  to  the  rules  of  law 

liaid  cot  in        must  exist. 

land,  Sco. 

*         '  Under  the  circumstances  of    this  case  there  is   no 

-  question  between  the  *  purchaser  and  the  vendor.  They 
were  both  willing  to  perform  the  contract. .  But  stiU 
the  heir  is  entitled  to  call  for  an  application  of  the 
personal  estate  only  upon  the  footing  of  the  contract; 
aiid  the  residuary  legatee  is  entitled  to  resist  the  claimi 
if  there  was  no  contract.  The  executors  submit  to  act, 
as  the  Court  shall  direct:^  but^  if  they  endeavoured 
to  aid  the  heir,  it  would  make  no  difference*  The 
Court  must  consider  them  as  trustees,  bound  to  exe- 
cute their  trust.  The  question  therefore  is  precisely 
the  same  as  if  Finney  were  Uving,  and  suing,  as  pur- 
""    '  chaser,    an  unwilling  vendor    for    a    specific    perform- 

ance. My  opinion  then  is,  that  as  to  all  the  lots,  ex- 
cept the  third,  upon  the  evidence,  the  requisitions  of 
the  Statute  of  Frauds  are  not  satisfied;  and  the  mle 
must  be  the  same  in  equity  as  at  law ;  except  in  certain 
cases,  where  a  Court  of  Equity  can  interfere ;  as  upon 
possession  following  the  contract.  I  agree  to  the  case 
of  Simon  v.  Metivier  (34);  which  establishes,  not,-  as 
a  general  proposition,  that  sales  by  auction  are  not 
within  tlie  Statute^  but  tha(  a  memorandum  in  writ- 
ing by  the  auctioneer,  with  reference  to  the  conditions, ' 
written  or  printed,    is  binding  upon  both  parties.     I 


(34)  1  Bhek.  699.    3  Sur.  1921. 
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agree  with  the  observation  of  Lord  EhUm  ( 35 ) :  I  can-         1807. 
not  see  why  the  construction  should  not  be  the  san^e  as 


to  land.     The  ground  is,  that  there  is  a  contract  in  ^' 

writing  by  an  agent.      The  Statute  is  therefore  satis-      Harrop. 
fied.     All  contracts   by  Brokers  stand  upon  the  same    Contracts  by 
evidence.    If  the  purchaser  agrees  to  buy,  and  adopts  a  Broker  bind- 
the  Broker  only  by  consenting  to  buy,  that  converts  the  '°^  ^^  ^* 
Broker  into  an  agent,  and  concludes  both  parties;  as  ^^  ^^ 
in  the  case  of  a  Broker, '  not  naming  his  principal^  but 
offering  cotton    to    sale,    and   a   note    being  made   in 
writing,  both  are  bound;  unless,  before  the  note  made 
the  purchaser  countermands  it:  a  case,  that  has  hap- 
pened. 

Yet  it  was  held  in  Walker  v.  Constable (36),  and  the 
same    doctrine  is  expressly  laid   down  in  Stansfield  v. 
Johnson  (37 )f  which  I  know  to  be  correctly  reported, 
that  it  is  not  suiBcient,  that  the  auctioneer  puts  down 
the  name.     If  the  point  had  come  directly  before  me,  I 
should  be  disposed  to  say,  the  Statute  was  satisfied  (38). 
But  upon  an  appeal  from  the  decision  of  a  Judge,  whose 
opinion  I  so  highly  respect;   and  that  judgment  sanc- 
tioned by  those  authorities,  it  would  be  too  much  for 
me  without  the  decision  of  a  Court  of  Law  upon  the 
case,    to  decide    according  to  my  own  impression.      I 
am  however  relieved   from  the  difficulty  of  considering 
a  written    memorandum    of  the    auctioneer,    distinctly 
proved,  with  reference    to    conditions  of   sale,   written 
or    printed,    as   not  being   the  written  contract  of  an 
agent ;    for   here   is   no   clear  evidence   of   that.     The 
only  evidence,  that  I  can  receive,  is  the  written  memo- 
randum itself,  unless  it  is  lost ;  and  it  must  be  a  cotem- 
porary  memorandum,  especially  in  this  case :  as  the  auc- 
tioneer, 

(35)  Ante,  Vol.  IX,  240,         (38)  It  has  been  since  so 
Coles  V.  Trecoikick,  determined  by  the  Master  of 

(36)  1  Bos.  ^  Pul.  300.  the  Rolls :  Kemeys  v.  Procter, 
<37)  1  Esp.  JVf.  Pri.  Cas.     3Ves.  Sf  Bea.  67.     See  the 

101.  ;     note,  ante,  Vol.  VII,  345. 
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1807.  tioneer^  being  bims^...the^  veq^or^  tl^ough  only  as  a 
^^^^^  trustee^    could  not  in  strictness  be   the  agent  of  the 

BecKMAST^R  purchaser.  It  is  true,  as  has  been  insisted,  the  slighter 
Harrop.      interest  in  a  witness  creates  incompetence :  but  the  mere 

Tbe  interest  of  interest  of  an  auctioneer  6om  his  commission  would  not 

an  Auctioneer  defeat  his  evidence;  as  it  is  a  known  interest;  whereas 

from  bis  Com-  ^j^g  ^^y^^^  interest  may  be  unknown. 

mission  does 

not  defeat  his        The  sales  of  the  different  lots  are  distinct  and  inde- 
endence.  pendent     This  reduces  the  case  to  the  question  upon 

the  third  lot.  I  agree,  the  bargain  with  barlow  was 
the  act  of  the  purchaser ;  and  would  not  be  a  part-per* 
formance,  except  from  the  possession  taken.  I  can  how- 
ever  dec^  with  this  case  now,  so  as  to  obtain  complete 
justice,  by  directing  an  inquiry  as  to  the  third  kt  I 
am  desirous  of  knowing,  whether  these  acts  of  Barhm 
were  done  dui^ing  the  life  of  the  purchaser ;  as,  if  the 
possession  was  taken,  and  the  crops  were  cut,  before  his 
death,  the  circumstance,  that  the  money  was  not  paid  tOI 
afterwards,  would  make  no  difference.  How  is  it  pos- 
sible, that  he  could  cut  the  crops  in  any  other  cha- 
racter than  as  purchaser  ?  If  he  did,  it  falls  within  all 
the  authorities  as  to  part-performance  |  and  though  my 
ojnnion  is,  that  great  mischief  has  arisen  out  of  that 
doctrine,  pushed  to  the  extent,  to  which  it  has  been 
pushed,  yet  I  must  execute  what  I  find  the  law  of  the 
Court.  The  possession  of  Finney  can  be  reasonably  as- 
cribed to  nothing  but  the  act  of  a  purchasec*  If  these 
acts  were  done  in  the  life  of  Finney ^  as  the  Lots  were 
sold  separately,  I  think,  there  will  be  a  right  to  a  De- 
cree as  to  that  third  lot. 

Therefore  direct  an  Inquiry,  whether  Finney^  ot  any 
other  person,  claiming  under  him,  during  his  Ufe,  took 
possession  of,  and  cut  the  crops,  or  did  any  other  acts 
upon,  the  premises,  comprised  in  the  third  k>t  (39). 

( 39 )   Upon    the  Master's  to  Lot  3,  after  Trmity  Tena 

Report   as   to    the    acts   of  1808*    See  as  to  this  inqiiify 

partrperformance    a  specific  1  Ba//.  4*  BttU.  S88,  Sswye 

perfbrmanoe  was  decreed  as  v.  CarrolL 
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1805. 
May  13M. 

PHJLIPPS  V.  CRAWFURD.  1807. 

March  Vltfu 
^I^HIS  cause  (40)  was  heard  upon  an  Appeal  from  the   Bill  'under  the 

Decree^  pronounced  at  the  RoUs^  dismissing  the  Anbaity  Act 
n^]^  to  set  aside  an 

Annuity  dis- 
Mr.  RonUlly  and  Mr.  Hart,  for  the  Pldntiff,   reKed  ™^f  ««d  :  the 
upon  one  point  only ;  the  objection  upon  the  Memorial,  ®  J®c*J<>o*  aot 
as  stating  the  consideration  to  have  been  paid  upon  the    .    -t  ^  ^'  ^ 
day  of  the  date  and  execution  of  the  deeds ;   the  fact  ^^  Memorial 
being,   that  they  were  executed  on  the  day  of  the  date  expressed  the 
by  the  Plaintiff  alone,  at  his  residence  in  the  county  of  cdnsideration 
Carmarthen,  and  by  the  other  grantor  five  days  after-  ^  '*^®  hten 

wards,  m  London.  Pw^  »^  ^^ 

date  and  ex« 

The  Attorney  General{M\yLr.inggott,MT.Newland,  ©caUon  of  the 

and  Mr.  Heys,  in  support  of  the  Decree.  ^,^^^**  ^°®  ®^ 

the  grantors 

The  Lord  Chancellor  ( 42 )   directed  the  cause  to  ^°'^  ^^""'^^ 

stand  over  until  the  trial  of  the  action,  that  was  di-  ...        ^ ... 

rected  in  the  case  of  Underhill  v.  Horwood  ( 43 ).    His  ^^^ .  ^ 

Lordship  however  afterwards  directed  an  action  to  be  other  some 

brought  by  the  Defendant    in    this   cause,   which  was  days  after* 

brought  accordingly;  and  a  Demurrer  was  over-ruled.         i^ards;  occa- 

siolied  merely 

The  cause  came  on  upon  the  equity  reserved.  J         '***" 

dence  of  the 

one  in  WaJe$^ 
7%^  Zord  Chancellor  (44)  dismissed  the  BiD.  ^^  ^^^^^  . 

(40)  Reported   ante,  Vol.         (42)  Lord  EUion.  2d»^Th  t 

IX,  214 ;  see  the  references.         (43)  Ante,  Vol.  X,  209  ;  „^,  ^'      * 
*  (41)  The  Hon.  j^^cer  Per^     see  the  references.  mediatelv  after 

cetal.  (44)  Lord  Erskine.  payment  of  the 

consideration  paid  by  the  grantor  to  the  Attorney  for  the  expence  of 
the  transaction ;  not  by  way  of  a  colourable  redaction  of  the  con- 
sideration : 

3dly,  That  the  consideration  was  p%id  by  an  agent :  that  fact,  though 
not  stated  in  the  body  of  the  deed,  appearing  by  the  receipt  indorsed, 
and  being  stated  in  the  Memorial. 
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March  2c/,  KIRKPATRICK  v.  KILPATRICK. 

28ih. 

Bequest  to  the  j^AMUEL  KILPATRICK  by  his  WM,    dated  the 
testatort  two  22d  of  July,  1781,   after  directing  payment   of  his 

natural  sons;  debts,  and  giving  some  legacies,  gave  and  bequeathed 

. .  '  1  ~  to  each  of  his  two  illegitimate  sons,  James  Kilpatrick  and 

snip  upon  the  ir  •  i- 

death  of  either  ^^^^^^  Kilpatrick,  the  sum  of  3000/.  sterling  out  of  his 

before  21   and  Personal  estate  in  Bank  Stock  in  London.    Also  he  gave 

withoat  issue;  unto  each  of  them  the  sum  of  70,000  current  rupees, 

but  in  the  out  of  the  money  belonging  to  him  out  on  bond  to  the 

event  of  both  East  India  Company,  when  they  shall  have  attained  the 

dymg  without  {^gg  of  21  years.     In  case  there  should  be  an  overplus 


issue  over 


.  of   his   personal  estate,   after  the  legacies  herein  men- 

,  ,       .  ^  tioncd  were  paid,    he  gave    and   bequeathed   the  said 

tenance  to  bo  ^^^^P^^^  ^o  the  aforesaid  his  children  James  and  Samuel 
added  yearly  Kilpatrick,  with  all  debts  and  effects,  that  should  be 
to  the  prin-  appertaining  and  owing  to  him  at  the  time  of  his  de- 
cipal,  for  their  cease,  to  be  divided  equally  between  them ;  but  in 
benefit :  to  be  event  of  the  death  of  either  of  them  before  he  attains 
pai  ,  w  en  ^j^^  ^^^  of  21  years  and  without  issue  his  share  of  said 
ip,  ^  J.  .  .  *  3000/.  and  70,000  current  rupees  and  his  proportion  of 
over  upon  the  ^^®  overplus  of  the  testator's  said  personal  estate,  to 
death  of  both  6^  ^^  the  survivor :  but  m  event  of  both  dying  with- 
cstablished.  out  issue  one  of  their  shares  above  mentioned  to  go 
As  to  the  ac-  to  the  lawful  son  and  heir  of  the  testator's  unde 
cumulation  a  Henry  Kilpatrick ;  and  the  other  share  to  be  divided 
ves  e     mte-      j^  equal  proportions  between  the  children  male  and  fe- 

'  J       male  the  lawful  issue  of  his  sister  Margaret  Kilpatrici, 

postponed.         ^^^  ^^^   children  male  and  female  the  lawful  issue  of 

his  half-sisters  Jean  Porter,  Ann  Porter,  and  Martha 
Porter  i  and  also  the  lawful  children  male  and  female 
of  his  brother  John  Porter. 

The 
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The  testator  then  directed  his  executor  in  India  to  take         1807. 
the  earliest  and  safest  opportunity  of  remitting  to  his  exe-        ^T"^ 
cutors  in  London  the  aforesaid  sums  of  TO^OOO  current      Patrick 
rupees,  and  such  other  sums  of  money  as  may  be  due  to  v. 

the  aforesaid,  his  two  illegitimate  sons;  with  directions  for  J^'^^^trick. 
it  to  be  put  mto  the  Bank  Stock,  or  in  such  ftmds  or  pur- 
chase of  lands  as  they  may  judge  the  safest  and  most  ad- 
vantageous for  his  said  children ;  including  the  aforesaid 
3000/.  of  each ;  and  suclv^part  or  parts  as  may  be  required 
of  the  interest  and  profits  arising  therefrom  to  be  paid 
regularly  by  his  executors  for  the  maintenance  and  edu- 
cation of  them  both  ;  and  the  remainder  of  the  interest 
and  profits  to  be  added  yearly  to  the  principal  for  their 
benefit;  which  is  also  to  be  paid  to  them,  when  they 
attain  the  age  of  twenty-one  years.  Then,  after  giving 
directions  as  to  the  education  of  his  two  illegitimate  sons, 
and  giving  some  pecuniary  legacies,  out'  of  his  personal 
property  in  India  and  Europe,  he  appointed  executors 
in  Great  Britain  and  in  India. 

•    ■      * 

The  testator  died  in  August  1781,  unmarried.  His 
half-sisters  Ann  and  Martha  Porter,  and  his  half-bro- 
ther Jb/zft  Por/^r,  not. having  any  issue,  a  Decree  was 
made,  under  a  Bill  by  several  of  the  legatees,  directing 
the  usual  accounts  to  be  taken.  In  1785,  before  any' 
Report,  James  Kilpatrick,  one  of  the  Plaintiffs  in  that 
cause,  died,  under  the  age  of  six  .years  and  seven' 
months  ;  leaving  his  brother  Samuel,  another  of  the 
Plaintiffs,  surviving  him.  Sarhu'ei  Kilpatrick  died  on  the 
g9th  o{ December,  1798,. between  the  ag6s  of  18  and  19, 
not  having  been  married. 

# 

The  Bill  in  this  cause  was  filed  by  the  executor  of 
Samuel  Kilpatriclr,  the  younger;  insisting,  that  the  limi- 
tation in  the  Will  of  the  first  testator  Samuel  Kilpa- 
trick of  the  legacies  of  3000/.,  3000/.  and  70,000  current 
rupees,  and  of  the  residue  of  the  personal  estate,  in  the 

event 


> 
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1807*         fereht  of  that  testator^s  two  sons  James  and  ScMueVKUr 

-^■^  paifith  dying  without  issue,  was  too  remote,  and  Toid$ 

PATRICK       And  therefore  those  legacies  and  that  residue  fipon  the 

^'  death  oi  James  under  the  iage  of  twerity^one  and  without 

issue  Tested  absolutely  in  Samuel;  imder  whose  Will  th^ 

Plaintiff  chimed  the  whole.    The  Bill  therelbre  prayed, 

that  the  suit  may  stand  revived ;  that  the  funds  in  Comi 

may  be  transferred  to  the  Plaintiff:  or,  if  the  Court  shall 

be  of  opinion,  that  he  \s  not  entitled  to  the  whole,  thaf 

the  rights  of  the  Plaintiff  and  the  Defendants  may  be 

ascertained* 

The  Defendants,  the  son  and  heir  of  the  testator's 
Uncle  Henry ^  and  the  children  of  Jea/n  Porter^  afterwards 
Mitchell,  claimed  under  the  limitation  over. 

Mr.  Perceval,  Mr.  Hart,  and  Mr.  Owen,  for  the 
Plaintiff. 
The  Plaintiff,  as  the  personal  representative  of  5ii- 
muel,  the  survivor  of  these  children,  is  entitled  in  the 
event,  that  has  happened,  to  the  whole  subject  of  this 
bequest,  both  principal  and  aceumulationk  HRs  title 
to  the  latter,  the  disposition  of  which  is  perfectly  dis- 
tinct from  that  of  the  principal,  is  clear  in  all  events* 
Under  the  terms  of  the  first  bequest  of  the  70,000 
current  rupees  to  each  of  theni,  '^  when  they  diaB 
"  have  attained  21  years,"  it  would  perhaps  be  doobl^ 
ful,  whether  there  was  a  vested  interest  (45):  but  by  the 
subsequent  disposition  of  the  interest  it  appears  deaily 
vested.  The  bequest  over  of  the  principal  in  the 
event  of  the  death  of  both  bis  sons  is  of  their  ''  shaicf 
*^  above  mentioned."  Though  a  limitation  over  on  the 
event  of  dying  without  issue  is  probably  always  in- 
[  ^479  ]      *  tended  to  apply  to  a  failure  of  issue  at  the  period  of 

the  death,    those  words  have*  now  received    an    esta^ 
blished,  judicial,  sense ;   and,  unless  contiouled  by  the 

intentioBy 

(45)  Hanton  v.  Graham,  ante.  Vol.  VI,  239. 
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intention,  appearing  firom  other  parts  of  the  Will,  they 
must  be  understood  as  an  indefinite  faihire  of  issue.  That 
is  yery  clearly  settled  by  the  case,  Beauclerk  y.Darmer  (46), 
followed  by  many  others;  the  latest  of  which  are  Glover 
Y.  Sir othoff  {4:7),  Everest  y.  GeU  {A&\  and  Chandless 
¥•  Ptic^  (49)i    Then^  is  there  any  thing  in  this  Will,  by 

which 
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(46)  2  Atk.  308. 

(47)  2  Bro.  C.  C.  33, 

(48)  Ante,  Vol.  I,  286. 

(49)  Ante,  Vol.  Ill,  99. 
Crooke  V.  DeVandei^  Boehm 
V.  Clarke,  ante.  Vol.  IX,  197, 
680;  and  the  references  in 
the  notes.  Vol.  V,  444 ;  III, 
102. 

In  Chandless  v.  Price  Lord 
Lmighbarovgh  considered  as 
exploded,  with  reference  to 
this  subject,  the  distinction, 
upon  which  he  relied  in  Ja- 
cobs  V.  Amyattf  4  Bro.  C  C 
542.  The  following  is  a  more 
full  and  correct  note  of  his 
Lordship*s  judgment  in  Jacobs 
y.  Amy  at  t,  (mistaken  1  Madd. 
411,  note  (d)  for  the  judg- 
ment in  Chandless  v.  Price.) 
The  case  is  stated  from  the 
Register's  Book,  1  Madd. 
376,  n. 

March  31«/,  1799. 

The  Lord  Chancellor. 

The  only  question  is  upon 
the  construction  of  the  Will. 
Upon  the  consideration  of 
that  Will  the  intention  ap- 
pearf  perfectly  clear.  The 
testatrix  meant  to  provide  for 


the  natural  daughter  of  her 
brother,  at  the  time  of  mak- 
ing the  Will  an  infant;  and 
her  intention  clearly  was  not 
to  maintain  her  during  her 
infancy.  For  that  she  trusted 
to  the  care  of  her  brother; 
for  whom  she  provided  by  her 
Will,  and  whom  she  made  her 
executor.  She  also  meaotp 
that  nothing  should  vest  in 
that  child,  on  account  of  the 
haz(urd  of  any  vested  interest 
escheating.  She  also  meant» 
that  it  should  npt  go  to  the 
husband,  but  should  bo  a  for* 
tune  for  her,  and  go  to  her 
children.  In  case  of  no 
children,  she  then  distinctly 
meant,  it  should  go  over  to 
her'  brother.  The  person,, 
employed  to  pen  tbe  Will, 
has  not  left  the  intention  ob- 
scure ;  but  has  chosen  to  ex- 
press it  in  words,  the  opera- 
tion of  whiph  he  could  not 
measure;  as  he  did  not  quite 
understand  them.  It  is  a  dis- 
position of  estate  both  real 
and  personal;  the  testatrix 
having  no  real  estate,  no  as- 
pect to  any  real  estate;  "  to 

"be 
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1807.  which  the  extent  of  that  general  expremon    can   be 

y^"^^  Kmited?     The    conchision    upon    the    whole  Witt  isi 

PATRICK  ^^  ^^  testator  intended  Idsue  to  take  at  any  time. 

r.  The 

KiLPATRICK. 


**  be  placed  .oat  at  interest;" 
which  term  could  not  be  ap- 
plied to  real  estate ;  the  whole 
thereof,  together  with  the 
accomolation  to  be  paid  to 
her :  that  is  not  very  correct; 

* 

the  words  immediately  fol- 
lowiog  being,  "  daring  her 
••  natural  life.'*  Taking  the 
subject  of  the  Will  and  the 
circumstances,  it  is  very 
clear,  the  penner  had  very 
little  idea  of  the  correct  use 
of  the  words  he  has  employ- 
ed. He  has  not  very  cor- 
rectly applied  them.  It  is 
not  a  clear  mode  of  express- 
ing the  intention,  which  the 
Will  very  manifestly  imports. 
The  construction,  which,  it  is 
said,  ought  to  be  made,  is, 
that  the  whole  interest  is  to 
vest  in  Lucy  Cooke.  It  is 
obvious,  such  a  construction 
must  do  considerable  violence 
to  the  words.  It  must  ex- 
punge the  words  '*  for  her 
**  use  during  her  natural 
**  life  : "  it  must  expunge  the 
words,  which  direct  a  divi- 
sion among  the  children ; 
and  it  must  expunge  those 
words,  not  for  the  purpose  of 
giving  it  to  one,  to  take  in 


the  character  of  heir  of  the 
body,  or,  in  a  course  of  de- 
scent, but  to  take  it  from  all; 
and  not  to  let  it  go  according 
to  the  general  intent,  wbich 
is  the  commfon^  ground,  bat  to 
cross  the  intent  to  preserve  it 
from  the  Crown,  or  the  bos- 
band.  The  Court  is  not  com- 
pelled to  make  snch  a  coo- 
structipn ;  and  the  Decree  is 
perfectly  well  supported  bj 
Doe  V.  Laming,  (2  Bur.  1100) 
Wilson  V.  Vantiitari,  {Amb. 
562,)  and  Lord  Kenyan^s  (V 
der  in  GoodfeUow's  Cste; 
which  I  have  sent  for,  and 
which  as  exactly  the  same 
case.  In  affirming  the  De- 
cree I  was  only  embarrassed 
by  the  danger  of  breaking  in 
upon  a  rule,  settled  a  consi- 
derable time,  and  alvays 
mentioned  with  respect,  and 
which  received  its  last  con- 
firmation in  Daw  t.  Lord 
Chatham ;  that,  whatever 
words  would  give  an  estate 
tail  in  land  would  give  the 
absolute  property  in  personal 
estate:  but  that  cannot  be 
extended  beyond  words,  gtr- 
iug  an  express  estate'  tail ;  as 
in  those  cases ;  but  it  wtoM 
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The  only  litnitation  of  the  genera]  words  in  the  clauser 
providing  for  survivo/ship  between  the  two  sons,  in  the 
event  of  tiie  death  of  either,  being  introduced  in  one 

part, 


1807v 


be  extravagant, where  against 
the  common  import  of  the 
words  an  estate  tail  is  raised 
by  an  iugeoious  construction, 
to  ed'uctuate  the  general  in- 
tention. Upon  that  ground 
Dae  v.  Applin,  (4  Term  Rep. 
82,)  does  not  apply  :  for  there 
the  Court  goes  farther  than 
any  preceding  *  case :  and 
Mr.  Justice  Buller  observes 
justly,  that  the  Court  had 
taken  a  greater  latitude.  I 
do  not  know  how  to  say,  they 
had  taken  a  greater  latitude. 
The  construction  is  pretty 
strong  in  all  the  cases;  for 
in  all  certain  significant  words 
are  laid  aside,  and  the  mean- 
ing  of  them  crossed ;  but  al. 
ways  to  effectuate  the  gene- 
ral intention.  What  intention? 
That  the  property  should  go 
in  a  course  of  descent.  That 
certainly  is  not  the  intention 
here.  Here  the  intention  is 
to  divide  it  equally  among 
them.  King  v.  Burchell  ap- 
plies still  less  to  it;  and  I 
doubt  the  accuracy  of  the 
Report  It  seems  to  me, 
Lord  Northington  did  not  re- 
^aire  the  declaration,  that 
John  Harris  took  an  estate 
Vol.  XIII.  H 


tail.  The  only  question  was 
upon  the  effect  of  the  Reco- 
very to  destroy  the  condi- 
tion, added  to  some  or  other 
of  the  estates  ;  in  effect  a 
condition  not  to  alien.  If 
he  had  not  held,  that  the 
father  took  an  estate  tail,  he 
must  have  held,  that  it  was 
in  the  children  ;  and  they  all 
joined  in  the  Recovery ;  and 
the  question  was  raised  by 
the  remainder-man  ;  who 
contended,  thzi  John  Harris, 
joining  in  the  Recovery,  had 
destroyed  his  estate  for  lif^* 
He  was  heir  at  law.  The 
persons,  taking  the  next  es- 
tate, were  parties  to  the  Re- 
covery also ;  and  the  only 
point,  that  could  avail  the 
Plaintiff,    was     to    suppose, 

« 

that,  as  the  Recovery  was  a 
tortious  act,  that  would  not 
let  in  the  estate  of  the  heir 
at  law ;  as  it  was  his  own 
wrong;  and  therefore  that  it 
was  an  invalid  Recovery,  be- 
ing a  tortious  act  of  the  te- 
nant for  life  to  destroy  his 
life  estate,  and  let  in  his  own 
estate  in  fee,  as  heir.  The 
note  of  the  judgment  is  very- 
short.  The  Decree  is  right, 
H  without 
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party  must   be   supposed    not  to   have  been   intended, 
where  it  is  not  expressed. 

The  SoUcitor  General,   Mr.  Alexander,   Mr.  Coote, 
Mr.  Richards,  and  Mr.  W.  Agar,   for  the  Defen- 
dants. 
The  Court  is  desired  t6  pUt   upon  this  WiU   a  con* 
struction,  which,  it  is  admitted,  cannot  have  efiect,  for 
the  purpose  of  disposing  of  this  property  against  the  de- 
clared intention  of  the  testator  to  give  it  to  another  per- 
son.    The  presumption  is  in  favour  of  the  construction, 
if  doubtful,  that  will  be  consistent  with  the  rules  of  law. 

The 


[  ♦482] 


without  the  necessity  of 
making  that  declaration.  It 
would  be  worth  while  to  see, 
whether  the  Decree  is  pre- 
faced with  that  declaration* 
I  doubt  it;  and  rather  think, 
it  was  from  something,  fall- 
ing from  the  Court  during 
the  argument.  But,  if  the 
case  is  not  subject  to  that 
comment,  it  falls  under  the 
same  rule  as  *  Doe  v.  Applm. 
lliis  Decree  must  be  af- 
firmed. 


The  Decree  in  King  v.  Bter- 
eheH,  as  it  appears  in  the 
tlegister's  Book,  merely  dis- 
misses the  Bill ;  and  con- 
tains no  declaration,  whether 
•/oAa  Harru  took  an  estate 
tail,  or  an  estate  for  life. 
Lord  SortkingtmCu  judgment, 
however,  accordiog  to  the 
note,  (d  Term  Rep.  296, 
note  (</),)  is  confined  to  that 


question ;  and  conclndes,  that 
Johan  HarrU  took  an  estate  id 
tail-male.  Taking  that  to  be 
decided,  it  is  certainly  a 
Strong  case.  Lord  Nortkb^ 
ion  appears  to  rely  princi- 
pally upon  the  necessity  of 
construing  the  word  **  issue* 
as  plural :  yet  the  limitatioa 
was  to  the  issue  male*  of 
John  Harris,  and  to  kis  and 
their  heirs,  and  to  the  issoe 
female,  and  to  her  and  Ibeir 
beirs ;  and  his  Lordship^s 
conclusion  upon  that  is  net 
eaisily  ^eonciled  with  the 
reasoning  in  other  cases,  n 
well  as  Jacohs  v.  AsKg9lL 
See  Doe  on  the  demise  of 
Long  V.  Laming,  2  J?itr.  llOt. 
Doe  on  the  demise  ot  Lgis 
V.  I^de,  1  Term  Rep.  6M. 
Hockleg  v.  Mmobeg,  ante. 
Vol  1, 143,  as  to  die  Bibet 
of  Ae  Intention  inr  disiri* 
'bution. 
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The  general  intention  is  clear,  to  give  to  each  son,  "^hen         1807. 
be  shall  attain  the  age  .of  21,  or  have  a  family  ;    and         ^^ 
to  give  the  property  over  only  in  the  event  of  his  not       Patrick 
attaining  that  age,   or  not  having  a  family,  who  may  v* 

ivant  it.     Can  this  extraordinary  intention  be  attributed 
*  to  the  testator ;  that  if  one  of  these  legatees  should  die      [  *  4SS  ] 
under  the  age  of  21,  leaving  issue,  who  should  not  sur« 
vive  the  parent  a  month,  that  share  should  not  go  over 
to  the  surviving  brother,  but  should  go  at  a  distant  period 
to  those  more  remote  relations  of  the  testator?    The  de* 
sign  upon  the  whole  was  a  provision  for  these  children, 
attaining  the  age  of  21,  or  leaving  families;  and  it  was 
only  in  failure  of  both  these  events  to  go  over  to  these 
more  remote  objects.'    The  Court  is  desired  only,  for  th^ 
sake  of  the  general   intention,    to  construe  the  word.«^^ 
"  dying  without  issue,"  in  the  latter  part  of  the  clause^ 
as  those  words  must  be   construed   in   the    antecedent 
part.      More  violence  is   frequently  done,    to  obtain  a 
rational  construction,   and  execute  the  probable  inten- 
tion.    A)flth    that    view,   may  not   the  word    "so"    b^ 
introduced  before  .the  words  "  dying  without  bsue  '*  In 
the  latter  part  of  the  clauses  as  the  words  "  and  '*  an^ 
"  or"  are  substituted  for  each  other (50)?    The  gene- 
ral term   "  issue "  in  this  context  has   been  restrained 
to  children  ;  and  where  a  personal  benefit  was  intended 
by  the  limitation  over,   that  has  been  opposed  to  the 
legal  construction. 

As  to  the  interest,  the  direction,  that  it  is  to  be  added 

to  the  principal,  is  a  strong  indication,  that  they  are  to 

have  the  same  fate ;  in  addition  to  the  argument  arising 

from  the  nature  of  the  interest,  as  being  the  produce 

of  the  principal. 

The 

(50)    Maberly    v.     Strode,     note,  452;     and     IX,  201, 
ante,  Vol.  Ill,  450,  and  the     note  to  Crook y.DeVa^dfi. 
authoritie9  referred  to  in  the 

HH2 
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[  ♦484  ] 
Limitation  of 
personal  pro- 
perty npon  an 
indefinite  fai- 
lare  of  issae 
void,  as  too 
remote. 


2T5ff  I/orrf  Chancellor. 
There  is  no  doubt,  that,  if  this  personal  property  wai 
intended  to  go  over  upon  an  indefinite  failure  of  issue, 
♦  that  limitation  is  void,  as  being  too  remote.  The 
question  therefore  is  only,  what  the  testator  intended ; 
and  the  Court  will  struggle  against  a  construction,  that 
would  defeat  the  obvious  intention  of  the  Will.  The 
vulgar  sense  of  the  words  '*  dying  without  issue,"  is 
never  having  had  issue.  The  testator  did  not  mean  to 
permit  the  son,  who  should  die  first,  under  flie  age  of 
21,  by  a  Will  to  defeat  his  surviving  brother;  nor  the 
survivor,  dying  under  that  age,  by  a  Will  to  defeat  the 
limitations  over.  The  object  seems  to  be,  that  if  one  of 
these  children  should  not  have  issue,  and  one  should  die 
under  the  age  of  21,  his  legacies  should  go  over  to  the 
other:  if  both  should  die  under  that  age,  the  whole 
should  go  to  other  relations ;  looking  to  near  relations : 
but  if  these  two  sons,  or  either  of  th^m,  should  attain 
21,  he  looked  no  farther ;  but  gave  it  absolutely.  Thit 
is  the  construction  I  should  put  upon  thb  Will  as  to  the 
principal.  The  construction  as  to  the  interest  maybe 
very  different. 


March  28/A. 


Limitation  of 
personal  pro- 


7%^  Lord  Chancellor. 
From  the  disposition,  made  by  this  testator  in  fiivoor 
of  his  two  natural  sons,  it  is  evident,  that  he  meant  to 
put  them  upon  an  equal  footing.  The  question  upon 
the  limitation  over  of  this  personal  property  in  the 
event  of  both  dying  without  issue  under  the  age  of  2U 
is  a  mere  question  of  intention,  as  it  may  be  judicially 
collected  from  the  whole  Will.  If  that  limitation  wai 
intended  to  take  effect  afber  an  indefinite  failure  of  iasue. 


perty  after  an   it  is  too  remote :  if  the  failure  of  issue  was  confined  to 


indefinite  fai- 
lure of  issne 
void,  as  too  reiriote :  otherwise,  if  conffned  to  the  time  of  the  death. 

Courts  endeavour  to  support  such  Umitation;  taking  advantage  of 
any  expression  to  construe  the  event  never  having  had  issae,  or  to 
confine  it  to  the  death. 


the 
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tlie  death  of  tlie  survivor,  the  limitation  is  valid.     Courts  1607. 

of  Justice  have  uniformly  endeavoured  to  support  limi-  J**''^ 

tations  of  this  description;  taking  advantage  of  any  Patrick 
expression,  from  which  the  event  may  be  construed,  _  v. 
never  having  had  issue,  or  may  be  confined  to  the  time 
of  the  death.  I  have  looked  through  all  the  cases, 
which  are  to  be  found  in  Mr.  Roper's  very  useful 
book  (51).  The  doctrine  is  discussed  with  great  ability 
by  Lord  Chief  Justice  Wihnot  in  Keily  y.  Fowler  (52) 
but  the  case  of  Sheppard  v.  JLessingkam  (53)  is  more 
applicable  to  this.  There  the  limitation  over  to  the 
nephew  of  one  moiety  of  the  Stock,  if  Mary  Sheppard 
should  leave  no  issue  living  at  the  time  of  her  death,  or 
if  such  child  or  children  as  she  should  leave  at  the 
time  of  her  death,  should  die  withput  leaving  any  issue, 
was  clearly  good :  but  as  to  the  other  moiety  the  tes- 
tatrix used  shorter  words ;  in  case  her  said  daughter 
flibould  leave  no  such  child  or  children,  or*  all  such 
child  or  children  as  she  should  leave,  should  ''die 
*^  without  issue.'*  Loi*d  Hardwicke  held  the  limita- 
tion over  good;  giving  the  same  construction  to  those 
words,  as  to  the  words  **  without  leaving  issue,**  in  the 
limitation  of  the  other  moiety;  concluding  upon  the 
whole  Will,  that  the  intention  was  the  same ;  and  was 
differently  expressed,  as  in  other  instances,  only  for 
flbortness. 

All  the  authorities  go  that  way ;  and  the  intention 
of  this  testator  is  very  clear  as  to  the  principal.  The 
direction  as  to  the  interest  is  contained  in.  another  part 
of  the  Will,  and  is  merely,  that  the  surplus,  beyond 
what  may  be  required  for  their  maintenance  and  educa- 
tion,   shall  be  added  yearly  to  the  principal  for  their 

benefit ; 

(61)  Roper's  Law  of  Lega-  Fearnes  Ex.  Deo,  edition  by 
eie$.  Mr.  Powell,  236. 

(W)  eiBro.  P.  C.  309;  see         (63)  Amb.   122. 
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1807.  benefit ;    to  be  paid  to  them  when  they  attain  the  age 

J^"^*^  of  21.     All  beyond  maintenance  is  vested  ;  though  only 

PATRICK  *o  ^6  P^J^  2*  tf***  *g^'     Th®  Plaintiff  is  therefore  ^tt- 

».  titled  to  the  accumulation  of  tliis  interest,  though  not  t6 


1807. 

March  eth,  SOUTHEY  v.  Lord  SOMERVILLE. 

28M. 

A  Devise  fail-    fJANNON  SOUTHEY  by  his  Will,  dated  the  SOtli 
ing,  the  effect  of  May,  1767,  and  duly  attested  according  to  the 

of  a  paramount  gj^tute  of  Frauds  (54),  gave  unto  John  Soutiiey,  all  that 

«  '  .      ..        messuaife   and  tenement  called  WeH  Town  Housci   tli6 
ed  as  to  other 
Dremises  hinds   thereto  belonging,    except  the  fields  or  grounds 

against  the  ex-  called  Breatifield  and  Gatesland,  which  should   be  po^ 

press  inten-      sessed  and  enjoyed  by,  and  with  his  home  estate ;  and 

tioo,  that  they  he  gave  unto  him  all  the  bonds   for   surrendering  the 

shoald  go  to-    game  for  his  sole  use  and  benefit :  in  order  to  fill  up  th^ 

getuer.  copyhold   estate  with    such    lives   as   he    shoukl    think 
Limitation  of 

,  proper, 

personal  pro-  *     '^ 

perty,  if  A, 

shoald  die  ^U  ^^^  ^^^  ^^  ^^^  estates  and  lands,  both  in  pos9ev> 

without  issue-  sion   and    reversion,  and    all   his   reputed    manors  and 

male,  B»  (if      fee-simple    estates,     and    all    other    his    copyhold   and 

living),  if  not,  leasehold    estates    (not  before   devised  and  gfv^n),  he 

.and     .  iu     gave,    deyised>    and  demised,    to  Hugh  SomerriUe  woA 

Henry  Foumes   Luttrell,    their    heirs    and    assicms.  in 
age,  to  enjoy,  ^  ® 

&c.  not  too      ^"^^  *^  preserve  contingent  remainders^    and    to    tlrt 

remote.  uses  and  trusts  after  declared :  \iz^  to  stand  seised  and 

Effect  of  a  di-  possessed  of  all  his  fee-simple  landa  of  inheritance,  and 

rectioD  for  an    all  his  copyhold  and   leasehold   estates,    in   the   several 

mventory,  &c.  parishes  of  Fitzhead,  &c.  and  elsewhere,  in  the  counter 
restraining  a  ^ 

^^^^^'^^  ""^  (64)  SUt.  29  Ch.  II,  c.  3. 

furniture,  <\c. 

to  an  interest  for  life. 
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ot  Somerset  (except  as  therein  mentioned ),  in  trust  to         1807. 
and  for  the  use  and  advantage  of  his  great  nephew  Johm      gouxHBY 
Southey  SomerMlei  son  of  the  said  Hitgh,  for  and  dur-  v. 

ing  the  term  of  99  years,  if  he  should  so  long  live ;         ^^^ 
and  after  that  term,  then  to  the  use  of  the  1st,  2d,  3d,  Sohmviuju 
•and  4th,  sons  of  said  John  Southey  Somercilley  and.  the 
issue  male  of  their  bodies  for  the  like  term  of  99  years, 
as  they  should  be  in  seniority  of  birth ;  and,  in  default 
x>(  issue  male  in  him  or  th^m,   then  to  the  use  of  his 
kinsman  John  Southey^  and  the  issue  male  of  bis  body, 
for  the  like  term  of  99  years :  and,  in  default  of  issuis 
mide  of  him,  then  to  his  brother  Robert  Southey,  and 
the  issue  male  of  him  for  the  like  term ;  and,  in  default 
of  issue  male  of  him,  then  to  the  testator's  right  heirs 
for  ever:  but,    in  .case  his   said   grand   nephew  John 
Southey  SomerviUe  should  die  without  issue  male,   or 
should   at   any  time  thereafter   possess   and   enjoy  the 
title  and  estates  belonging  to  or  settled  upon   the   Sof 
mervilles,   then   he   thereby  ordered   and   directed   his 
trustees  to  permit  the  said  John  Southey  (if  living),  if 
not,  Robert  and  Tftomas  Southey  in  succession  of  age, 
to  enjoy  and  possess  his  mansion-house,  and  the  estates 
thereto  beloi^ng,  and  the  fields  called  Broctdfield  and 
the  Gatesland,  with  all  such  furniture  therein,  and  aU 
his  plate,  which  should  be  necessary  for  ornament  and 
housekeeping,  and  not  to  he  disposed  of;  and  that,  in 
^ase  his  said  nephew  John  Southey  Somertille  should  not 
think  proper  to  dwell  and  inhabit  in  the  said  mansion- 
house,  after  he  should  arrive  to  the  age  of  21 ,  then  it 
fihould  be  possessed  and  enjoyed  by  Johu  Southey,  or  his 
brothers,  in  succession ;  stating  his  desire,  that  it  might 
be  occupied  by  one  of  bis  relations,  as  long  as  his  in- 
terest remained;    and    he    directed,  that    the    copy  be 
kept  filled  up  with  tliree  lives  in  liis  said  home  estate 
and  mansion-house;  and  that  thu  finc:s  for  renewal  of 

adding 
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1807.  adding  any  life  or  lives,  should  be  paid  out  of  the  rents 

and  profits  of  his  lands  in  fee ;  so  as  no  female  life 
was  put  into  the  copy ;  rind  he  desired,  that  an  inventory 

Lord  of  his   household  goods   and   plate    should    be    taken, 

SoMERviLLE.  ^j  kept  with  his  title-deeds  of  his  estate  for  the  ad- 
vantage of  that  persort,  who  should  enjoy  the  same,  as 
before  directed. 

By  a  codicil,  dated  the  6th  of  July,  1768,  the  testator 
declared,  that  it  was  his  will  and  meaning  (notwithstand- 
ing any  thing  contained  to  the  contrary  in  his  said  Willi, 
that  his  two  fields  or  closes  of  ground,  called  BroadfieU 
and  12  acres,  parts  and  parcels  of  his  estates  at  Wester 
Town,  within  the  said  parish  of  FUzhetyl,  should  be  held 
and  enjoyed  by  the  person  or  persons,  to  whom  he  had 
by  his  Will  given  his  house  and  estate  in  Fitzhead  afore- 
said, wherein  he  then  lived,  and  in  the  same  manner, 
and  upon  the  same  conditions. 

After  the  death  of  the  testator,  in  1768,  the  Will 
was  estabUshed  by  a  Decree  in  the  cause,  Somerville  v. 
Lethbridige;  except  as  to  copyhold  estates,  including  the 
mansion-house  at  Fitzhead :  to  which  Colonel  Samerville, 
the  father  of  John  Southey  SamervUle^  was  entitled  for 
Uvjes,  under  surrenders  and  grants,,  on  fines  paid  by 
him;  and  which  estate,  therefore,  the  testator  had  no 
right  to  devise.  Colonel  Somerville  occupied  the  fiirni* 
ture  and  plate>  and  the  premises  of  Broiadfield  and  Gates' 
land,  and  continued  to  inhabit  the  mansion-house  at 
Fitzhead,  until  1794,  within  a  few  years  of  his  death; 
when  he  gave  up  the  possession  to  his  son.  By  the 
death  of  the  late  Lord  Somerville  the  tide  and  family 
estate  in  Scotland  descended  upon  John  Southey  Samer^ 
ville ;  and  the  Bill  was  filed  by  Jolm  Southey  against 
Lord  Somerville;  on  the  ground,  that  by  tlie  descent  of 
t)ie  title  and  estate  upon  him,  and  by  bis  not  residing 
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in  the  said  mansion-house^  from  the  time  of  attaining  his         1907. 

age  of  21,  in  1786,  until  1794,  the  Plaintiff  became  en- 

titled  to  the  estates,  called  Braa^Jield  and  Gatesland, 

with  all  the  furniture  and  plate  in  the  testator's  mansion-         Lord 

house  at  his  death.  Sombryillb^ 

Lord  SomerviUe  by  his  answer  stated,  thfit  the  tes- 
tator had  no  right  to  devise  his  house  and  lands  at 
Fitzhead;  the  testator  being,  as  to  them,  only  a  trustee 
for  the  Defendant's  father.  Colonel  SomerviUe.  The 
answer  farther  stated,  that,  as  the  Defendant  succeeded 
to  the  said  estate  at  Fitzhead  under  the  grants  and  sur- 
renders to  and  by  his  father,  the  Defendant,  so  being 
in  possession  of  the  said  estate  at  Fitzhead^  ought  uppn 
the  true  construction  of  the  Will,  to  retain  possession 
of  Broadjield  and  GcUesland,  with  the  furniture  and 
plate  in  the  mansion-house :  the  intention  of  the  testator 
being  declared,  that  the  said  estates  and  furniture  should 
be  occupied  and  enjoyed  by  the  person,  who  possessed 
the  said  estate,  and  occupied  his  said  mansion  at  Fiiz^ 
head.  The  answer  admitted,  that  the  Defendant  had 
sold  the  furniture,  &c.  the  inventory  having  been  de-: 
livered  up  to  him,  under  an  Order  of  the  Court,  upon 
his  attaining  the  age  of  21. 

The.  question,  whether  the  limitation  of  tlie  per- 
sonal property  was  too  remote  (55),  was  given  up  by  the 
Defendant. 

Mr.  Cooke  and  Mr.  Bell,  for  the  Plaintiff.     • 
This  is  a  question  as  to  the  intention  of  the  testator 
upon  the  whole  \^'ill.    He  conceived,  that  he  had  the 
right  to  devise  the  FUzhead  estate,  which  he  calls  his 

home 

(55)  Kirkpatrkk  ▼.  Kilpairiek,  the  preceding  case,  and 
Ujc  rt'fereuces. 
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1807.         home  estate ;  and  he  has  devised  it,  together  with  the 

^y''^  two  fields,  excepted  out  of  the  other  devise.    He  also 

0OUTHKT      . 

y^  intended  his  furniture  and  phte  to  go  in  the  same  manr 

Lord  ner.     The  devise  as  to  the  premises,  comprising  the 

SoMlKViLLB.   mansion-house,    being  defeated,  not  by  the  act  of  the 

testator,  the  question  is,  whether  his  intended  bounty 

is  to  fail  as  to  the  rest    The  intention  being  dear  as  to 

the  whole ;  but  as  to  one  part  the  testator  not  having 

the  pom^er  of  disposition,   that   he   supposed   he   had, 

is  not  the  Will  to  be  fulfilled  as  to  that  upon  which 

his  right  and  hb  intention  are  both  clear?    Upon  tl^i 

•Will  the  intention   cannot   be   ascribed  to   Iiim,    that 

the  Plaintiff  should  not  take  the  two  fields  and  the 

furniture  and  the  plate,  unless  he  could  also  take  the 

mansion-house;  for  there  is  no  trace,  that  he  was  con- 

sciousi  he  was  disposing  of  property,  over  which  he  had 

no  power.    The  Court  will  fulfil  the  intention,  as  far  u 

it  can ;  and  if  by  the  act  of  a  stranger  it  fails  as  to  part; 

still  it  shall  take  effect  as  to  the  other  property.    The 

case  of  Darley  v.  Langworihy  (56)    is  much  atrongor 

«        than  this :  the  devise  failing  by  the  -act  of  the  deviaor- 

yet  the  House  of  Lords  decided,  that  the  revocation  di4 

not  extend  to  the  leasehold  estate.    That  is  therefore  aa 

authority,  that  even  an  expressed  intention  to  revoke^ 

if  confined  to  one  subject,  shall  not  have* effect  beyond 

that.    This  devise  fiuls,  not  from  any  intention  to.  revd[e, 

but  merely  the  devisor's  misconception  of  the  nature  and 

extent  of  his  interest. 

The  Solidtar  General  and  Mr.  Courtenay  for  the 
Defendant.     . 
This  Bill  is  filed  upon  two  grounds:  1st,  the  desceat 
of  the  title  and  fiunily  estate  in  Scotland  upon  the  De- 
fendant: 

* 

(69)  Amb.  653.    3  Wih.  6.    7  Bro.  P.  C.  177. 
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fendant:  2dly,  that  the  condition  of  residence  was  i809. 
flot  complied  with.  That  condition  was  impossible.  |»^j!!r^ 
The  estate  belonging   to  another   person,  who  was  in  9. 

possession,  the  devisor  had  no  power  to  impose  that  I^i^ 
condition.  As  to  the  other  ground,  the  testator  in-  Sombrtille. 
tended  to  give  these  particular  premises  only  under  the 
conception,  that  they  would  be  connected  with  the  Fitz^ 
head  estate,  to  which  they  lie  convenient;  that  they 
should  be  enjoyed  as  part  of  it,  and  not  as  a  separate 
estate.  The  Will  is  framed  with  that'single  object;  and 
that  failing,  the  disposition  must  fail  altogether.  The 
case  of  Darley  v.  Langtoorthy  b  certainly  an  authority 
deserving  attention :  but  the  question,  as  a  general  point, 
is  by  no  means  fully  settled  by  that  case.  Lord  CamdetCn 
opinion  wAs,  that  the  disposition  of  the'  leasehold  estate 
failed  by  the  revocation  of  the  devise  of  the  free- 
hold. The  House  of  Lords  held,  that  the  intention 
was  not  expressed  as  to  the  leasehold  estate;  though 
the  estates  were  to  go  together:  whether  the  judgment 
of  the  House  of  Lords  upon  that  is  sound,  may,  per- 
liaps  questioned.  The  point  came  under  considera- 
tion in  a  late  case,  L6rd  Catrington  x.  Payne  {51) \ 
but  was  not  determined  $  and  Lord  Ahmnley  expressed 
no  approbation  of  the  case  Dafiey  v.  Langworthyn 
There  are  some  cases  of  charitable  dispositions  ap- 
plicable to  this  point;  tis  The.  'Ait^mey-General  v. 
Whitchurch  {58%  and  l%e  Attorney  General  v.  Goutd- 
'ing{59);  decisions  that,  as  the  primiiry  object  of  th^ 
disposition  could  not  have  effect,  another  attached  to  it, 
though  a  distinct  purpose,  and  jperfectly  legal,  should 
fail  also ;  and  though,  it  is  true  charities  are  considered 
as  distinct  cases,  they  are  so  considered  only  as  objects 
of  favour. 

As 

(67)  Ante,  Vol.  V,  404.  (49)  «  JBro.  C.  C.  428. 

(6»)  Ante,  Vol.  HI,  141. 
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1B07.  As  to  the  furniture  and  plate,  the  utmost  claim  can 

be  the  use  of  it,  or  the  interest  of  the  money  produced 


^^  by  it,  for  the  same  length  of  time  as  the  estate,  or  in 

Lord  all  events  only  for  life.      The  intention   is   clear,  that 

SpMERViUiE.  those  articles  shall  be  enjoyed  only  in  the  house.  Di- 
rections are  given,  that  they  shall  not  be  disposed  of; 
that,  an  inventory  shall  be  taken,  and  kept  with  the 
title-deeds  of  his  estate,  for  the  advantage  of  the  person 
who  should  enjoy  it.  The  enjoyment  is  to  be  of  the 
house  with  the  furniture.  If  the  furniture  is  to  be 
severed  from  the  house,  the  subject  of  the  devise,  what 
is  there  to  give  a  greater  interest  in  the  former  than 
the  devisee  could  have  taken  in  the  latter :  viz.  an  inte- 
rest for  Ufe  only ;  especially  under,  these  directions  for 
on  inventory,  &c. 

The  Lord  Chancellor. 
The  intention  of  the  testator  must  be  considered  upon 
the  whole  Will ;  the  first  part  of  which  forcibly  indicates 
a  special  purpose ;  severing  from  tlie  estate,  devised  to 
the  Plaintiff,  these  two  fields,  described  as  part  of  the 
lands  belonging  to  that  estate,  contemplating  a  particular 
species  of  enjoyment.  Upon  the  case  of  Darky  v. 
Langtvorthy  (60)  I  should  be  disposed  to  agree  with 
the  opinion  of  Lord  Camden^  rather  than  the  judgment 
of  the  House  of  Lords.  The  .  question  b,  whether, 
where  a  testator  shews  an  anxious  intention,  that  tvo 
parts  of  his  property  shall  go  together,  and  his  dispo- 
sition cannot  have  effect  as  to  one  part,  the  devisee  shall 
take  that,  which  the  testator  intended  him  to  take  only 
in  conjunction  with  the  other. 

Tie 


(60)  Amb.  ad3.    a  IViii.  6.    iBro.  P.  (7.  177, 
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TiSe  £orrf  Chaxcellor. 
This  is  a  veiy  singular  case;  upon  which  I  fear  I 
must . violate  the  intention  one  way  or  the  other;  for, 
making  the  Decree,  as  I  must,  against  the  Defendaiit, 
the  intention  is  not  performed ;  as  these  two  fieldd, 
which  the  testator  intended  to  go  with  the  Fiizhead 
estate,  will  go  to  the  Plaintiff;  and  the  Defendant  will 
have  the  Fitzhead  estate  alio  jure^  under  his  father.  But 
I  miist  look  to  what  he  has  directed ;  not  to  what  may 
have  been  his  intention;  supposing  myself  to  be  ac- 
quainted with  all,  that  was  in  his  mind.  Finding  there- 
fore this  positive  provision  in  the  Will,  I  must  hold,  that 
these  two  fields  must  pass  away  from  the  Defendant ;  but 
the  Fiizhead  estate,  which,  if  it  had  been  subject  to  the 
testator's  Will,  would  also  have  passed  iiway  from  the 
Defendant,  he  has  alio  jure.  As  to  the  furniture  and 
plate,  there  is  no  doubt,  the  limitation  is  not  too  re- 
mote, and  that  objection  was  properly  given  up.  The 
effect  of  the  direction  for  an  inventory  is,  tliat  the  Plain- 
tiff cduld  have  the  use  only  during  his  life,  not  the  abso- 
lute property.  As  these  articles  have  been  sold,  there- 
fore the  money  produced  by  the  sale,  must  be  laid  out, 
and  he  must  have  the  interest  for  his  life. 
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nPHE  Bill  stated,  that  in  pursuance  of  an  Order  of  the 

House' of   Lords,   dated   the    12th  oi  June,  1806,  until  the  Hear- 
that  the  Lord  Chancellor   should  give  Orders  for  the  wg»  «nder  an 
printuig  and  pubUshing  the  trial  of  Lord  MelviUe,  and  ^"*®^  ^^* 
the  several  questions  put  to  the  Judges,   and  their  an-  •      .     - 
swers,   and   that  no    other  person    should    presume   to  p^bUghing 
publish   the   same,    the  Lord  Chancellor  appointed  the  Lord  iUe/ot/fe's 

Plaintiffs  trial,  and  pro- 
hibiting any 
other  pablication  of  it 
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Plaintiffs  to  print  and  publish  the  whole  proceedings  in 
the  House  of  Peers  upon  the  impeachment,  and  forbade 
any  other  person  to  print  and  pubUsh  the  same;  and  th? 
Plaintiffs,  being  employed  by  the  House  of  Lords  to 
take  down  the  trial  in  short  hand,  had,  at  a  cansiderabk 
expence,  been  preparing  to  publish  it. 

• 
The  Bill  farther  stated,  that  the  Defendants  bad  pub- 
lished a  work,  purporting  to  be  the  trial  of  Lord  Mel- 
ville;  and  prayed  an  Account  and  Injunction. 

A  motion  was  made  for  an  Injunction;  and  an  instaner 
of  a  similar  Order,  in  the  case  of  Baiiur^t  v.  Kearskg, 
being  produced,  the  Counsel  for  the  Defendants  were 
called  upon  to  resist  the  motion. 

.  • 

"Mr.  Perceval,  Mr*  Fonblangfuef  and  TAv,  Leach,  for 
the  Defendants. 

Your  Lordship  cannot  grant  this'Injunctiony  unfen 
you  are  satisfied  clearly  of  the  exclusive  right  of  the 
Plaintiffs ;  which  cannot  be  made  clear  to  you,  untS 
established  at  Law,  as  in  the  two  cases  in  Verm€m{(&\\ 
At  present  it  is  uncertain,  whether  the  right  is  foi 
upon  privilege  of  Parliament,  duty  imposed  upon  the 
Plaintiff*,  or  upon  copy-right.  The  only  precedent  is 
the  case  of  Bathurst  y.  Kearsley  {62);  a  case,  which, 
with  some  distinguishing  circumstances,  certainly  re- 
sembles this.  In  that  instance,  however,  when  tbe 
Plaintiff^  obtained  the  Order,  the  Defendant  had  aot 
published':  as  these  Defendants  had  prerionsly  to  the 
Order.  That  case  having  passed  without  discusskn^ 
the  Defendant  acquiescing,  cannot  as  ah  authority  pre- 
vail against  the  principle.    Bruce  y.  Bruee  {6S),  tuned 

upon 

(61)  Anon.   1  Vem.  120.  (62)  In  Chancery,   Eutfr 

HiUi  V.    The   University    of  Term,  1776. 

Oxford,    I  Vem.  275.     See  (63)  In  the  House  of  Lords^ 
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upon  the  legal  title  under  the  King's  Patent ;  and  Lord 
Eldon  was  satisfied  of  the  clear  title  of  the  patentee^ 
established  hy  previous  judicial  proceedings. 

One  consideration  is,  whether  this  is  not  an  autho- 
rity under  the  prerogative,  a  right,  to  be  derived  from 
the  Crown,  as  the  right  to  print  the  Statutes,  rather 
than  from  the  Court,  where  the  proceeding  took  place* 
In  the  case  of  The  Ufuptrsities  (^  Oxford  and  Cambridge 
V.  Richardson  (G4f)  the  Lord  Chancellor  considers,  and 
qualifies,  the  assertion  of  Lord  Mansfieid,  that  the  Court 
will  not  grant  or  sustain  an  Injunction,  until  the  title 
is  made  clear  at  Law,  by  reference  to  the  course  of 
proceeding  under  patents*  The  King  exercising  a  ge- 
neral authority  to  grant  patents,  the  individual,  in  pos- 
session under  his  grant,  shall  be  quieted  in  his  enjoy- 
ment, until  a  primd  facie  legal  title,  devolving  from 
«ome  source  of  competent  authority,  has  been  proved  io 
jfc  Court  of  Law  (65). 

Considering  the  Plaintiff's  right  under  the  Order  of 
the  House  of  Lords,  as  a  Court  of  Justice,  that  House 
has  no  more  authority  to  make  such  an  Order  than  any 
other  Court.  The  distinction  between  the  legislative 
and  judicial  characters  of  the  House  is  strongly  marked. 
In  the  former  character  its  proceedings  are  entirely  its 
own.  The  first  principle  of  the  administration  of  jus- 
tice is  free  access  to  ewry  Court ;  of  which  the  liberty 
of  communicating  to  the  public  what  passes  is  a  conse- 
quence. The  public  nature  of  the  transactions  in  Courts 
of  Justice  would  be  of  little  value,  if  the  means 'were 
not  afforded  of  letting  all  the  world  know  the  £Eumeas 
of  their  iproceedings.  The  same  principle,  that  re- 
quires a  Court  -to  be  open^  authorises  the  widest  disse- 
mination 
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mination  of  what  passes ;  provided  the  representation  be 
correct  An  authority  to  give  an  exclusive  right  of 
publication  infringes  upon  that  valuable  principle.  The 
circumstance,  that  such  publications  may  have  been  au- 
thorised in  former  instances,  though  the  authority  was 
not  questioned  until  the  case  of  Bathurst  v.  Kearslejf^  iM 
of  no  importance;  as  that  authority  stamps  a  greater 
value  upon  the  publication.  If  this  right  exists  in  the 
House  of  Lords,  have  not  all  other  Courts  similar  right! 
In  the  case  o(  The  King  y.  Wright  {66)  Mr.  Justice  Lcuh 
rence,  referring  to  Currie  v.  Walter ,  recognises  the  yalue^ 
not  only  of  having  the  Courts  open,  but  of  tlie  comma> 
nication  of  their  proceedings  to  the  public  by  printbg. 
This  restriction  infringes  that  valuable  right,  'and  canDot 
be  traced  to  any  legal  source.  The  House  of  Lfords  is 
not  under  any  obligation  to  give  to  the  public  an  ac- 
count of  their  proceedings  under  their  own  authority. 
It  is  obvious,  that  they  may  afibrd  much  facility  to  suck 
a  publication,  by  permitting  access  to  their  records ;  some 
perhaps,  that  could  not  be  reached  without  that  permis- 
sion. But  such  a  work  must,  in  a  great  degree,  be  com- 
posed of  materials,  of  which  they  have  not  the  exclusive 
command. 


One  very  important  reason  againf^  the  interference  of 
the  Court  in  this  way,  is  the  comparative  inconvenienoe 
to  the  one  party  or  the  other.  The  IMaintiffs,  if  their 
right  should  be  finally  established,  will  have  their  re- 
medy by  an  account  or  damages;  and  the  House  of 
Lords  may,  as  was  done  in  the  instance  of  a  person, 
who'  published  SachevereWs  Trial,  enforce  their  Order 
by  commitment.  But,  an  Injunction  in  this  stage,  re- 
straining a  publication  of  a  temporairy  nature,  has  the 
efiect  of  a  perpetual  Injunction;    as,  before  the  right 


(60)  6  Term  Rep.  MS. 
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18  determihedi  the  market  is  over.    The  PlaintifTs  title 
should  therefore  be  clear  in  proportion. 

If  this  property  depends  upon  the  privilege  of  Parlia- 
ment^ your  Lordship  has  not  the  mean$  of  deciding  that 
here.  Has  this  Court  a  jurisdiction  to  try  the  privileges 
'  of  the  Court  of  Parliament?  A  contempt  of  the  privi- 
leges of  Parliament  cannot  be  examined  in  a  Court  of 
Law,  upon  the  return  to  an  Habeas  Corpus. 

.  Some  colour  is  given  to  this,  as  a  right  by  commoti 
l^w,  inherent  in  every  Court  of  Justice,  by  a  passage 
io  the  judgment  of  Willes,  Justice,  in  the  case  oi  Mil- 
lar V.  Taylor  {(SH) I  who,  speaking  of  the  judgment  of 
the  House  of  Lords,  upon  Roll's  Abridgement,  (which, 
though  it.  may  contain  many  original  cases,  does  not 
answer  the  description  of  proceedings  in  any  Court,) 
and  Croke's  Reports,  observes,  that  the  King  had  no 
right  of  original  publication,  ^*  the  Courts  of  Wesi-- 
^*  minster-hcM  having  the  sole  power  to  authorise  and 
**  authenticate  the  publication  of  their  own  proceed-* 
"ings." 

The  case  as  to  Roll's  Abridgment  is  in  Carter {6B); 
which  Report  does  not  support  that  Dictum :  the  otily 
doubt  being,  whether  the  King  had  by  the  prerogative 
the  right  of  prohibiting  and  monopolizing  the  publica- 
tion .of  law  proceedings ;  and  the  right  of  the  paten- 
tees was  established  in  the  House  of  Lordis.  In  /Zo- 
per  v.  Streater  ( 09 ),  abo  mentioned  by  Mr.  Justice 
WiUes  ( 70 ),  the  question  was,  not,  whether  the  Plaintiff 
had  any  authority  from  the  Judges  to  publish  Croke's 
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1807.  .  Reports^  but,  whether  the  patentee  had  any  such  tii- 
tbority  as  deprived  any  other  person  of  his  eopyiif^ 
These  eases  arc  inconsistent  with  the  proposition,  stated 
LoNOBiAN.  by  Mr.  Justice  WiUes.  How  could  the  right  by  Com- 
mon Law  in  the  Courts  of  Justice  exist  with  die  prero- 
gative to  moBopoliie  the  publication  of  all  law  proceed* 
logs:  two  sole  and  exclusive  authorities  subsiating  at 
the  same  time?  The  conduct  of  the  Judges  gives  no 
countenance  to  the  authority,  attribvted  to  them^r  Tht 
Licensing  Act  (71)  required  their  allowance;  at  least 
that  of  the.  Chief  Justice ;  the  form  of  which  shews, 
that  they  did  not  chum  any  exclusive  authority,  merdf 
following  the  words  of  the  Act ;  **  we  do  not  aliow,"  &c. 
When  the  Licensing  Act  expired,  in  the  reign  of  Kinf 
William  and  Queen  Mary,  they  changed  their  style;  as 
in  the  instance  of  Skinner's  Reports,  published  in  1728, 
feng  after  the  expiration  of  the  Act,  the  expression  i^ 
liqt  that  they  allow,  but  that  they  approve ;  a  eertifieate 
.  of  the  authenticity  of  the  work,  and  of  the  credit  due 
to  it.  The  alteration  shews,  that  the  Judges  did  not 
assiBoe  the  right;  as  supposed  by  Mn  Justice  Willes^ 

Upon  what  principle  are  the  Courts  of  Justice  to  hafe 
this  exclusive  power  of  authorising  the  publication  of 
iheir  proc^dings  ?  In  modem  times  the  aduowledged 
right  arises  from  the«  publication.  Can  any  priociplr 
exist  for  restraining  the  publication  of  those  snlyedSr 
Aat  form  the  precedents,  upon  which  ptopertjr,  libeityr 
and  life,  depend?  Against  this  concurrence  of  prae^ 
tice,  authority,  and  principle,  the  single  instance  of 
Manby  v.  Owen{jlZ\  the  case  of  the  Court  of  Sesriott 
at'  the  Old  Bailey ^  caiinot  prevail  to  estabSsh  tUs,  as  ai 

common 

(n)  Stat  1^  A  U  Ck.  tl,     1755.    Cited   4.  Bur. 
e.  38.  24a4v 

(72)  laChancery,  Bth  Apnl, 


CASES  IN  CHANCERY.  499 

eonnnon   law  right,  in  every  Court  of  Judicature.     It         lA07. 
is  not  however  necessarily  to  be  taken,  that  such  a  pro-      Gurney 
position  was  established  in  that  case.    The  decision  is  v. 

right;  not  upon  the  reason  supposed  by  Mr.  Justice  Long m ah. 
WilleSf  that  the  Lord  Mayor  could  confer  the  right  of 
property;  ))ut  that  property  had  been  acquired  by  the 
publication;  and,  being  so  acquired,  was  invaded  by 
piracy*  The  assumption  of  that  right  by  the  Lord 
Mayor  probably  had  its  origin  in  abuse,  and  cannot 
have  any  weight  in  direct  opposition  to  Roper  v.  Streo'' 
ier  (73)9  and  the  case  of  Boira  Abridgment (74),  con« 
firmed  in  the  House  of  Lords.  The  ^sumption  of  that 
right  may  perhaps  be  accounted  for  thus.  The  Judges 
imder  an  equitable  construction  of  the  Licensing  Act 
probably  gave  the  right  according  to  the  wish  of  the 
Lord  Mayor;  and  after  the  expiration  of  the  Act  his 
allowance  continued;  not  as  being  authorised  by  law; 
but  as  it  gave  the  publication  authenticity  and  credit ; 
which  made  it  an  object  of  purchase.  The  case  of 
Bruce  v.  Bruce (75)  does  not  affect  the  general  proposi- 
tion in  the  old  cases  in  Vernon,  that  this  Court  will  not 
interfere,  unless  the  right  is  established  at  law;  and 
upon  the  special  circumstances  the  Court  would  sus"- 
pend  the  Injunction  until  the  hearing;  these  Defendants 
having  .been  misled  by  the  Order  of  the  House ;  infer- 
ing  from  the  prohibition  to  publish  during  the  progress 
of  the  trial,  that  at  the  conclusion  of  it  they  should  have 
that  liberty ;  and  they  were  accordingly  prepared  to  pub- 
Ibh  the  day  after  it  closed.  The  Phuntiflb  are  under  no 
obligation  to  publish,  or  not  to  make  over  their  right  to 
another  person. 

The  Attomey^General,  the  SoUcitor'-Oeneral,  Mr.  Hot* 

tiiit  and  Mr.  Johnson,  for  the  Plaintiffs. 

If 

(73)  Skin.  234.  (75)  In  the  House  of  Lords, 

'  (74)  Cm'ter,  89.  in  the  last  Session. 
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If  any  person  is  at  liberty  to  publish  whateter .  ac- 
count of  this  trial  he  thinks  proper,  true .  or  false,  it  is 
in  vain  for  the  House  .of  Lords  to  make  this  Order;  and 
the  person^  who  may  have  their  authority,  cannot  ,make 
use  of  it.  The  account  will  not  compensate  the  injury 
to  the  Plaintiffs.  But  how  stands  the  interest  of  the 
public?  This  is  not  the  .common  case  of  private  copy- 
right invaded.  This  right  stands  upon  public  prind- 
plesy  acknowledged  by  this  Court.  The  party,  clanQing 
the  exclusive  publication  of  the  Sessions  Paper  (76) 
could  have  no  copyright,  except  what  the  Public  Autho- 
ri.ty  gA^^  him;  derived  from  a  public  source,  standing 
upon  principles  perfectly  distinct  from  the  copyright  of 
an  author,  publishing  his  own  ideas,  cloathed  in  his 
own  language.  Upon  SachevereWs  Trial  a  similar  Order 
was  n)ade ;  and  for  want  of  such  a  previous  Order  upon 
Hastings's  Trial  the  country  was  inundated  with  puUi- 
cations;  Imd  when  the  House  at  the  close  of  it  made 
the  Order,  no  person  thought  it  worth  his  while  to  apply 
for  the  execution  of  it.  There  is  no  decision,  that  die 
House  of  Lords  have  not  this  authority.  They  faa?6 
uniformly  exercised  it;  and  the  person  appointed  faj 
them,  has  published  under  that  authority.  The  im- 
prisonment of  a  party,  disobeying  their  Order,  would 
terminate  soon  by  the  effect  of  the  prorogation.  Tbe 
writ  of  Habeas  Corpus  lies  upon  a  commitment  for  a 
breach  of  privilege ;  and  was  granted  in  The  Kmg  v. 
Fhwer  ( 77 ) :  the  Court  decided  against  the  I>efenda]it; 
as  it  appeared,  that  he  was  guilty  of  a  breach  of  prifi- 
lege ;  and  that  it  was  competent  to  the  House  to  cont 
mit  him :  but  if  there  had  been  no  breach  of  priv9ege» 
he  would  have  been  discharged.  This  was  pushed  to  t 
great  length  in  Ashby  v.  White  ( 78  ) ;  where  no  attention 

wai 
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was  paid  to  the  determinations  of  the  House  of  Com-' 
mons.  If,  as  it  is  said,  a  person  who  printed  Sacheve-' 
rett*s  Trial,  contrary  to  the  Order  of  the  House,  was 
committed,  would  that  be  a  compensation  to  the  Plain- 
tiff; and  would  not  many  persons  incur  that  penalty  upon 
the  terms  of  publishing  their  work,  perhaps  defective, 
partial,  or  corrupt?  Justice  could  not  be  done  by  giving 
an  account,  which  may  not  .be  fairly  given,  nor  against 
solvent  parties. 
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Mr..  Justice  Yaies,  the  great  opponent  of  literary  pro« 
perty,  distinguishes  ( 79 )  the  right  to  copies,  published 
by  authority,  as  depending  upon  public  principles,  per- 
fectly distinct  from  literary  property,  the  fruit  of  the 
author*s  invention.  The  question  is  not,  what  any  per- 
son might  do,  if  the  House  of  Lords  had  not  exercised 
their  authority.  Admitting,  that  the  public  ought  to 
be  informed  of  the  proceedings  of  that  Hous^,  the 
value  of  that  right  depends  upon  the  correctness  and 
authenticity  of  that  information.  The  House  makes  this 
appointment  in  the  exercise  of  their  duty  to  secure  to 
the  public  an  authentic  account;  an  object,  that  must 
be  frustrated,  if  notwithstanding  that  authority  any  other 
person  is  at  liberty  to  publish  any  account  that  be  thinks 
proper.  Is  this  important  right  of  the  public  to  an  au- 
thentic account  of  the  subjects  of  consideratioli  in  the 
House  of  Lords  to  be  left  to  accident;  depending  upon 
the  voluntary  application,  or  negligence,  of  any  person ;. 
who  cannot  have  recourse  to  the  Journals ;  who  during  a 
considerable  part  of  such  a  proceeding  as  this  must  be 
excluded ;  who  cannot  obtain  authentic  information  as 
to  the  questions  put  to  the  Judges,  and  other  important 
particulars;  and  who  may  attend,  or  not,  at  his  own 
discretion  ? 

Upon 
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Upon  the  same  principle  stands  the  right  of  prididi* 
ing  the  Prerogative  Copies :  books,  containing  the  nar 
.tional  religion;  and  other  books  of  public  institation ; 
as  Lilly's  Gramtnqr.  Another  person  might  print  them 
as  well ;  but  upon  the  essential  interest  of  the  pubfic, 
the  Law  entrusts  to  the  Crown  the  right  of  appointing 
the  person,  who  shall  have  the  right  of  communicatiDg 
them  to  the  public.  Upon  those  public  principles,  when 
all  the  other  powers  of  the  Star-Chamber  were  brushed 
away,  these  were  preserved.  For  any  public  or  uaefii! 
purpose  the  right,  with  reference  to  this  subject,  can 
be  only  in  the  House  of  Lords  itself.  That  House 
alone  can  know,  whether  the  appointment  is  properly 
fsxecuted. 


This  right,  standing  upon  these  public  principlef, 
has  been  recognized  by  this  Court  in  the  case  of  Bth 
thursty.Kearsley{^)\  and  a  similar  right,  of  aveiy 
inferior  Court,  was  also  recognized  here  in  lHanbgr, 
Otoen  (  81  )•  Upon  what  does  that  right  rest  ?  Not  npm 
the  Statute  of  Queen  Anne  (82).  There  is  not  a  trace 
of  it  in  the  Statute,  nor  was  that  publication  entered 
at  Stationers'  Hall.  It  cannot  depend  upon  property  ia 
the  Court.  There  is  no  such  property.  The  principle 
is  the  interest,  which  the  public  have  in  the  proceediiB^ 
The  Injunction  is  now  prayed  upon  the  same  pmdpkf 
upon  which  it  w^s  granted  in  those  two  instances.  It 
appears  by  the  Register's  Book,  that  the  Injunction  m 
Manby  v.  Owen  was  granted  before  answer;  and  k 
1758  a  perpetual  Injunction  was  decreed  with  Costs* 
In  the  other  case  Lord  Bathurst  granted  the  IqjonctioD 
upon  the  ground,  that  the  Order  of  the  House  of  Loids 

gcie 


(80)  EoMter  Term,  1776.  17^.     Cited  4  Air.  2SSh 

(81)  In  Chancery,  8th  AprU,     2404. 

(82)  SUt.8iliia.c.l9. 
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gave  the  Pldntiff  tbe  right  of  publication ;  which  right 
the  Defendant  could  not  invade.  In  December  follow- 
ing, upon  a  notice  of  motion  for  an  attachment  for  breach 
of  the  Injunction,  the  Defendant  submitted  to  account. 
To  these  cades  no  authority  is  opposed.  They  esta- 
blish the  exclusive  right  under  the  grant,  analogous  to 
the  exclusive  right  of  a  patentee;  the  effect  of  which 
property. 


GURNST 

V, 

Longman. 


Mr.  Perceval,  in  Reply. 
The  case  o{  Roper  v.  Streaier  {83),  as  finally  de<iided 
by  the  House  of  Lords,  establishes,  that  the  publica- 
tion of  proceedings  in  Courts  of  Justice  is  in  the  grant 
of  the  Crown,  not  the  Court.  Manby  y.Owen(84f)  does 
not  recognise  any  Common  Law  right  in  Courts  of 
Justice,  generally.  The  practice  of  the  Courts  of  Jus- 
tice affords  strong  evidence,  that  they  do  not  conceive 
they  have  such  authority.  The  right  would  have  been 
exerted,  and  the  duty  performed,  if  they  were  sup- 
posed to  exist:  the  various  incorrect  accounts  of  legal 
proceedings,  that  are  daily  published,  calling  for  re- 
strdnt.  At  least  this  is  a  legal  question,  that  ought 
first  to  be  determined,  and  never  has  been  determined, 
in  a  Court  of  Law.  The  Plaintiffs  are  not  in  the  situa- 
tion of  the  King's  Printer ;  whose  place,  as  Mr.  Justice 
yb/etf  observes  (85),  is  properly  an  office,  formerly  grant- 
ed in  that  name,  with  a  fee  annexed;  and  the  person 
appointed  sworn  into  office.  That  office  is  guarded  by 
the  mode  of  appointment;  and  the  officer  would  by  i^ 
wilful  or  negligent  fulure  in*  his  duty  be  liable  to  a  for- 
feiture of  the  office,  and  to  an  indictment.  These  Plafai- 
tiffs  are  under  no  such  constraint  to  publish,  or  to  publish 

accurately. 


(83)  Skin.  234.  See  4  Bur.      1765.     Cited  4  Bur.   2388, 
2316.  2404. 

(84)  In  Cbanoery ,  8thi4|iri/,         (85)  4  Bur.  2384. 
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V. 

Longman. 


accurately* .  A  Court  of  Law  would  certainly  ii 
against  a  commitment ;  where  it-  appeared  plainly,  that 
there  had  been  no  breach  of  privilege.  They  have  eza- 
mined  the  subject  in  such  instances ;  and  in  Idfrd 
Danby*s  (86).  Case,  and  other  casies,  where  the  commit^ 
ment  took  place  in  a  course  of  judicial  proceeding,  not 
for  a  contempt,  they  held,  that  it  expired  with  the  Ses- 
As  to  the  right,  of  the  Crown,  if  the  .office^  of 


sion. 


King*s  Printer  was  not  filled  up,  the  Attorney-General 
would  have  a  right  to  file  an  Information  against  any 
person,  who  published  the  Prerogative  Copies.  The  ar- 
gument upon  the  necessity  of  providing  fo^  accuracy 
would  apply  to  all  reports  of  judicial  proceedings,  dnl 
and  criminal ;  would  extend  to  history,  and  other  sulh 
jects,  and  must  produce  universal  monopoly. 

The  Lord  Chancellor, 
It  will  be  safer  to  decide  this  questito  now,  while 
the  impression  of  the  very  able  arguments  I  have  heard 
remains  upon  my  mind,  than  to  defer  the  decision. 
Notwithstanding  the  high  authority  of  the  House  of 
Lords,  this  copyright  existing  by  my  Order,  under  die 
direction  of  the  House,  I  should  not  have  been  justified 
in '  granting  the  Injunction  without  hearing  the  Defen^ 
dants;  and  I  feel  so  forcibly  the  arguments,  that  have 
been  pressed  for  die  Defendants,  that,  if  the  case  of 
Bathurstv^Kearsletf  (87)  had  not  been  produced^  which 
cannot  be  distingui3hed  from  this,  I  should  not  have 
been  ^i^posed  to  .grant  the  Iiyunction  in  the  first  ixh 
ftan^e;  as  it  is  not  sufficient,  that  privileges,  however 
high,  bate  been  in  %  course  of  exeJrcise^  unless  there 
has  been  som^  judgment  upon  the  subject,  competent 
to   goveri)  my  decision.     I  shall    therefore  follow  the 

example 


(86)  2  Harg.  St.  Tr.  742.   •         (87)  Easter  Term,  1776, 
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example  of  Lord  Eldon^  in  the  case  of  Bruce  v. 
Bruce  (88),  upon  a  dispute  between  the  King's  Printers 
in  this  country  and  in  Scotland;  jgreai  consideration  be- 
ing  necessary,  to  arrive  at  a  right  judgment  between 
their  contending  patents ;  and  Lord  Eldon^  when  I 
pressed  him  with  the  cases,  that  are  now  pressed  upon 
me,  to  shew,  that  Injunctions,  proceeding  upon  legal 
rights,  ought  to  have  their  foundation  in  legal  title, 
receiving  consummation  by  legal  judgment,  answered, 
that  the  same  question  had  been  decided  by  Sir  Joseph 
Jekyl  (  89 ) ;  and  his  Decree  affirmed  by  the  Lord  Chan- 
cellor; and  that  the  Court,  granting  the  Injunction  until 
the  hearing,  did  not  decide  ultimately  upon  the  rights 
of  the  parties. 
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But  I  am  so  much  convinced  by  the  arguments  for 
the  Defendant  as  to  the  effect  of  the  Injunction  upon  a 
publication  of  this  temporary  nature,  calculated  merely 
for  the  gratification  of  present  curiosity,  that,  unless  I 
had  a  strong  impression,  that  at  the  hearing  I  should 
continue  of  the  same  opinion,  and  should  grant  a  per- 
petual Injunction,  I  would  not  grant  the  Injunction  now ; 
which  I  only  do,  as  there  is  no  probability,  that  new 
facts  will  appear  by  the  answer.  The  title  is  perfectly 
dear ;  and  the  Defbndants  by  their  affidavits  admit  all 
that  is  in  controversy;  wliich  leaves  the  question  upon 
the  mere  right  of  (he  Plaintiffs^  to  a  monopoly  of  tliis 
subject. 

This  is  not  a  question  upon  the  right  of  one  man  to 
prevent  |UK)ther,  availing  himself  of  his  sentiments, 
cloathed  in  his  language;   the  work  of  his  diligence: 

but 


(88)  In  the  House  of  Lords,     the  Rolh,    Bth  July,    1718, 
in  the  last  Session.  aflirnicd  by  Lord  Parker,  |ip- 

(80)  Basktii  V.  Parsons,  at     on  Appeal,  2d  31ay,  1710.' 
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1B07p         but  diis  case  must  be  decided  upon  tbe   authoiityto 
exercise   this   privilege ;   which  has  been  umformly  i*- 
serted  by  the  House  of  Lords ;   is  confirmed  by  Loid 
toNOMAN.     Hardwicke  sxid  Tuovd  Northingtan;  and  is  supported  hj 

the  case  of  Bathttrsi  ▼•  Kearsley  (90);  which  is  diis 
case  in  ahnost  every  circumstance.  In  that  instaiieej  at 
in  this,  tbe  person,  appointed  by  the  Hoase  of  Lord% 
had  not  published;  but  was  preparing  to  pubKah;  and 
waa  anticipated.  There  is  this  distinction  between  Che 
cases,  that  the  House  of  Lords  had  permitted  tte 
Duchess  of  Kingston  to  employ  a  person  to  take  notes; 
she  delivered  the  notes  to  the  Counsel,  to  be  correcCed; 
and  afterwards  delivered  the  copy,  so  corrected,  to  the 
Defendant,  with  directions  to  publish  them  for  her 
protection.  There  is  nothing  of  that  sort  in  tUi 
case;  These  Defendants  do  not  claim  under  Lord 
Melville  a  right  to  publish,  or  to  communicate  ftit 
right  to  another;  but  endeavour  to  avail  themsdvei 
of  the  liberty  to  offer  to  the  public  an  account  of  ddi 
trial. 

The  Trial  of  Dr.  SachevereU  was  published  by  the 
same  authority  as  these  Plaintiffs  have  obtained;  ind 
others,  of  which  I  have  selected  some  out  of  a  gieil 
niunber ;  not  only  upon  articles  of  impeachment  by  the 
House  of  Commons,  but  also  trials  for  felony  and  trea- 
son. Lord  Wintoun's  Trial  (91 )  for  high  treason,  and 
Lord  Oxford\  in  1717,  were  both  upon  impeachment 
by  the  House  of  Commons ;  and  it  appears,  that  die 
House  of  Lords  have  almost  in  every  instance,  whether 
upon  impeachment  or  indictment,  uniformly  made  tfdi 
Order,  with  the  prohibition  of  publications  by  other  per- 
sons. The  only  Exceptions  are  Lord  Oxfords  Que, 
and  a  few  others.     The  same  Order  was  made  in  Lord 

Lomti 

(90)  In  Chancery,  Easter        (91)  6  Barg.  Si.  IV.  17. 
Term,  1776. 


CASES  m  CHANCERY. 


M7 


Lowes  Case (92%  in  174/6,  after  the  Rebellion;  and  in 
the  Case  of  Lord  Ferrers,  in  1760|  and  of  Lord  Byron, 
in  1765;  both  with  the  prohibition.  Tlie  Order  in  the 
Case  of  the  Duchess  of  Kingsion{93)  is  in  the  very 
•ame  words  as  this ;  that  the  Lord  Chancellor  do  cause 
the  trial  to  be  published;  and  that  no  other  person 
do  presume  to  print  or  pubSsh  the  same.  The  Order 
was  also  made  in  the  case  of  Mr»  Hastings;  and  in 
that  instance  the  prohibition  was  quite  unnecessary; 
as  no  one  would  publish  what  no  one  would  read ;  and 
the  public  had  been  saturated  with  previous  accounts 
of  that  triaL 


1807. 


GURNBT 

LOMOMAN. 


In  t)iis  case,  if  there  had  not  been  any  direct  pre* 
oedenti  I  should  not  have  granted  the  Injunction,  not 
withstanding  the  strong  practice  of  the  House  of  Lords, 
without  taking  the  opinion  of  a  Court  of  Law ;  ac- 
cording to  the  authorities,  upon  which  I  insisted  in 
the  case  of  Bruce  ▼.  Bruce  (94);  that  the  Lord  Chan" 
celhr  ought  not,  unless  a  clear  legal  title  is  esta- 
blished, to  grant  an  Injunction.  But  upon  that  case 
of  Baihursi  v.  Kearsley,  and  this  practice  of  the  House 
of  Lords,  I  may  grant  the  Injunction ;  which  I  do,  hot 
upon  any  thing  like  Hterary  property,  but  upon  this 
pnly,  that  these  Plaintiflb  are  in  the  -same  situation 
as  to  this  particular  subject,  as  the  King's  Printer, 
exercising  the  right  of  the  Crown  as  to  the  prero- 
gative copies.  I  shall  not  state  any  thing  as  to  other 
Courts;  but  shall  act  upon  this  precedent;  which  I 
carry  no  farther  than  by  granting  an  Injunction  to  the 
hearing. 

It 


(92)  6  Uarg.  St.  Tr.  615. 

(93)  1776.      11  Harff.   Ht 
Tr.  108. 


(04)  In  the  House  of  Lords, 
in  the  last  Session. 
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It  appears  in  the  case  of  MUlar  v.  Taylor  {95}, 
that  the  Crown  had  been  m  the  constant  course  of 
granting  the  right  of  printing  ahnanacks ;  and  al  laii 
King  James  U.  granted  that  right  by  charter  to  die 
Stationers*  Company,  and  the  two  Uniyersities ;  and  ftr 
a  century  they  kept  up  that  monopoly  by  the  effect  of 
prosecutions.  At  length  Caman,  an  obstinate  man,  in- 
sisted upon  printing  them.  An  Injunction  was  applied 
for  in  the  Court  of  Exchequer ;  and  was  granted  to  the 
bearing :  but  at  the  hearing  the  Court  of  Exchequer 
directed  the  question  to  be  put  to  the  Court  of  Com- 
mon Pleas,  whether  the  King  had  a  right  to'  grant  die 
publication  of  almanadcs,  as  not  falling  within  the  soc^ 
of  the  necessity  or  expediency ;  the  foundation  of  pre- 
rogative copies.  It  was  twice  argued  in  the  Court  of 
Common  Pleas ;  and  the  answer  returned  by  that  Court 
to  the  Court  of  Exchequer  was,  that  the  charter  wm 
void ;  and  almanacks  were  not  prerogative  copies.  He 
Injunction  was  accordingly  dissolved;  that  usurpatioa 
having  gone  on  for  a  century;  and  the  House  of  Com- 
mons t|;irew  out  a  Bill,  brought  in  for  die  purpose  of 
vesting  that  right  in  the  Stationers*  Company. 

This  is  an  instance  of  the  necessity  of  cauti<m  upoa 
these  subjects. 


April  IsU 
[•509] 


The  Lord  Chancellor  desired,  that  it  should  be 
understood,  that  he  had  not  delivered  any  judg- 
ement of  this  case  farther,  than  by  granting  the  injunc* 
tion  until  the  hearing,  upon  the  precedent  oiBaihwrd 

¥•  Keoxt' 


(05)  4  Bur.  2303. 
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V.  Kearslejf  (96);   and   should  therefore  consider  the         1B07. 
questions  as  open  in  any  future  stage.  r-^TT^.^.r 

V. 

A  Demurrer  was  afterwards  put  in:  but  it  was  never     Longman. 
agreed ;  a  compromise  taking  place. 

(96)  Etuier  Term,  1756,  in  Chancery. 


&i<B 


PROMOTIONS,  &c. 

ON  the  Ist  of  April  ihe  Lord  ChaneeUor  resigned  tbe 
Great  Seal ;  which  was  delivered  by  His  Majesty  to 
Lord  EldoNi  as  Lord  Chancellor. ' 

Sir  Thomas  Manners  Sutton,  one  of  the  Barons  of 
the  Exchequer,  succeeded  Mr.  Ponsonbt^  as  Lard 
Chancellor  of  Ireland;  and  was  created  a  Peer  of  the 
United  Kingdom,  by  the  title  of  Baron  Maamert  of 
Fosion,  in  the  county  o{  Lincoln* 

Mr.  Wood  was  appointed  a  Baron  of  the  Eiedieqiier; 
and  received  the  honor  of  Knighthood. 

The  Honourable  Spencbr  Perceval  was  appointed 
Chancellor  of  the  Exchequer,  and  Chancellor  of  the 
Duchy  of  Lancaster, 

SirViCARY  GiBBs  succeeded  Sir  Arthur  Piggott  as 
Attorney-General* 

Mr.  Plumer  succeeded  Sir  Samuel  Romilly,  as  SeB^ 
dtor-General ;  and  received  the  honor  of  Kni^idiood. 

Mr.  E.  M0RR19  was  appointed  a  Master  in  Chancery 
upon  the  resignation  of  Sir  W.  W.  Pepts^ 
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WHITELOCKE  v.  BAKER.  t807. 

April  loth. 
A  MOTION  was  made  by  the  Plaintiff  in  this  cause.    Motion  to 

suing  as  a  pauper,  that  the  depositions  under  a  suppress  De* 
Commission,  taken  out  by  him  ex  parte ^  the  Defendants  postiions  apon 
not  joining,  should  be   suppressed ;    upon  objections  to  p^^ndless  ob- 
the  depositions   themselves,   and  upon  misconduct,   at-  i '   r# 

tributed  by  affidavit  to  the  Plaintiff's  Agent,  and  to  the  puWicaiion 
Commissioners ;  one  of  whom  was  represented  as  being  bat  eveD  after 
the  Solicitor  of  a  person  having  a  corresponding  interest  tbe  Cause  had 
with  the  Defendants  in  the  question.  been  called  oOp 

and  struck 

This  application  was  made,   not  only   after  publica-  *^^»  refused, 
tion;   but  even   after  the  cause  had  been  called  on  in    ^   ^  privicg* 
the  regular  course  to  be  heard ;  when,  the  Plaintiff  not    ,/^^  .^    .    ^ 
appearing,   and  the  Defendants  not  having  an  affidavit  ^^q  q^i  |^^  |^ 
of  the  subpoena  to  hear  Judgment,  the  cause  was  struck  perverted  to 
out.  iDJustice.   Tbm 

Court  tender 

Mr.  Plowden,  for  the  Plaintiff,  in  support  of  the  Mo-  »»  ^  d"" 

tion;   which  was  opposed    by  Mr.  Hartf   for  the  De-  P^"?®"^"'^)' 

A,„  j^„x„  Costs  against 

lendants. 

a  pauper  npoa 

that  ground 
Mr.  Heald,  for  the  Commissioners,  pressed  for  costs ;  ^^^  pressed* 

insisting,  that  the  privilege  of  a  pauper  will  not  protect  on  the  recoin-^ 

him  against  the  consequences  of  improper  vexatious  con-  niendation  of 

duct  towards  third  persons,  not  parties  to  the  suit  (97).      ^^®  Court. 

Qualifioation 

The  ^^  ^^  evidenctf 
of  tradition, 
(»7)  Beames  an  Cosis,  120,  &6.  ^^^^  ^^^  pe. 

digree.     It 
must  be  from  persons,  having  such  a  connection  whb  the  party,  thai 
It  is  natural  and  likely,  from  their  domestic  habits,  that  tbey  are 
speaking  the  truth,  and  could  not  be  mistaken.    Upon  that  principla 
descriptions  in  Wills,  monuments,  bibles,  &e.  are  adnritted. 

Discretion  of  Commissioners,  taking  depositions,  not  to  examina 
each  witness  lo  all  the  iaterrogalories,  and  to  rrjeei  what  is  nvt 
evidence. 
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1807.  The  Lard  Chancellor. 

^*^^^  This  is  the  case  of  a  pauper ;  who  represents  \um- 

^^  self  as  entitled  to  very  considerable   property,  in  the 

Baker.       *  possession  of  a  variety  of  Defendants ;  who  are  parties 

[  *  513  ]      to  the  record.    The  effect  of  the  privilege  of  a. pauper 

iS|  that  his  case  is  apt  to  receive  from  the   Court  and 
the  Bar  protection,  not  merely  full  as  aiealous,  but  ex- 
ceeding the  attention,  given  to  the  affairs  of  siuton  in 
different  circumstances.     As  this  is  a   most   iuportiot 
appUcation,    to   suppress  depositions,    that    have  been 
published,   I  vnll  state  the   principle   and    the  prutice 
Publication       uppn    the    motion  to  enlarge  publication.     This  Court 
enlarged  upon  ^ju   not    enlarge    publication  without    a     very  special 
a  special  case ;  ^^^  made.     The    party's  veant   of   knowledge   of  the 

wbere  farther       ^  /.  ,.  \c     r     ^i.     ^-  •       i.*    o  i- 

•  ..  rules    ol   proceedinir,   want   of  attention     in    his  Sou- 

evidence  is  ne-    .  *  ° .  r,,,  ,  ^    *     . 

cessarv*  and  ^*^^^*  ^^®  "^^  sufficient.  The  rules  of  Justice  are 
it  can  be  had  founded  upon  great,  general,  principles,  not  to  be 
without  in-  broken  down  by  such  circumstances.  Even  such  a  mo* 
justice  or  dan-  tion  requires  an  affidavit,  that  the  party,  his  Clerk  in 
gor:  not  upon  Court,  and  Solicitor,  have  not  seen,  or  been  informed 
ignorance,  or    ^^^  ^^^  ^j^^^  they  will  not  see,  or  be  informed  of,  the 

jj      ^  contents  of  the  depositions,  until  the  enlarged  time  of 

to  the  pre-  publication.     That  is  founded  upon  this ;   that  no  more 

jiidioe  of  a  dangerous  mode  of  proceeding  can  take  place  than  per- 

party,  even  mitting  parties  to  make  out  evidence  by  piece-meal,  -and 

by  delaying  to  make    up  the  deficiency  of   original   depositions  by 

the  Hearing ;  other  evidence.    In  this  case  the  Defendants  did  not  Join 

^  A  *  k*  ^"  ^^  Commission.     These  Commissioners   are  of  the 

.^         '  -.  Plaintiff's   own  choice.     Frequently  interrogatories  are 

Clerk    in'  P'^^*   ^^^^  *^®    ^^^    necessary ;    and   the   party,  by  hit 

Court,  and  agent,    points    out    the    particular    interrogatories,   or 

Sblidtor,  have  parts  of  interrogatories,  to  which  he  wishes  the  exapi- 

not  seen,  or  nation  to  go-     That  is   the   course  of  practice.     If  pre- 

been  informed  yiously  to  publication  it  appears,  that  there  may  be  oc- 

.'.  *Pf"    casion   for  farther  testimony,   that  there  is  a  just  op- 

aitions,  and 
will  not   &       portunity  for  obtaining  it,  and  it  can  be  had  without 

danger  and   injustice    to    other  parties,   the    habit  has 
been  to  allow  the  publications  to  be  enlarged  upcAi  affi- 
davit 
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davit    But|  independent  of  the  rule  I  have  stated,  the         1807. 


Court  win  not  do  that  to  the  prejudice  of  a  party,  eveii  ^ 

by  delaying  the  hearing  of  his  cause.  ^, 


Bakbr. 


But  in  this  cause  the  depositions  are  published.  Is 
it  possible  then  for  me  in  such  a  case,  let  the  suitor  be 
who  be  may,  not  to  recollect  th^  state  of  the  cause  t 
This  is  an  instance,  shewing,  that  it '  is  absolutely  ne^ 
Cessary  to  hold  men  bound  by  the  acts  of  their  agents. 
This  cause  was  set  down  to  be  heard.  If  an  affidavit 
of  service  of  the  Subpc^a  to  hear  judgitient  had  be^n 
produced,  the  Bill  would  have  been  dismissed.  Tie  De- 
fendant therefore  is  bound  by  the  slip  of  his  Solicitor. 
In  this  state  of  .the  cause  therefore  this  is  not  an  appli- 
cation merely  to  edarge  publication ;  bujt,  fat  beyond  all 
that,  it  is  a  case,  in  which  it  is  impossible  to  make  the 
affidavit,  that  would  be  necessary  for  that  purpose,  as 
the  parties  have  seen  the  depositions ;  apd  the  cause  is 
now  in  Court  by  the  mere  accident,  that  the  Defendant's 
Solicitor  was  not  provided  with  an  affidavit  of  service  of 
the  iSw2yEi6?iia  to  hear  judgment  (98). 

■ 

The  first  ground,  alleged  in  support  of  this  motion, 
is  the  character  of  one  of  these  persons;  as  standing  in 
the  situation  of  a  party,  who  might  have  been  rejected 
as  a  Commissioner.  That,  strictly,  is  not  true,  as 
that  person  was  not  the  Solicitor  of  a  Defendant, 
concerned  in  this  Commission^  or  of  any  person,  who 
remained  upon  the  Record.  Considering  him  as  the 
Solicitor  of  a  person,  having  property,  that  might  be 
mvolvpd  in  the  same  question,  my  clear  opinion  is, 
1st,  that  his  situa^tion  does  not  fall  within  the  rule: 
Sdly,  that  such  an  objection,  permitted  in  thb  stage 
of  the  cause,  would  tend  to  the  most  enormous  mis- 
chie£ 

■     XlM 

(08)  Ocrdon  v.  Gordon,  I  SwuuL  186.    , 
Vol.  XIII.  KK 
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•  The  next  ground  for  this  motion  is  the  maieriaUfy 
the  farther  evidence,  which  it  is '-  supposed  can  he  giwk 
If  that  could  be  represented  as  most  highly  Biaterial,  I 
dare  not  trust  myself  with  laying  down   a  precedenti 
that  would  authorise  attempts  to  bring  forward  an  ap- 
pfication  in  every  case ;  where,  even  after  a  caiiae  had 
been  struck  out,  the  party  might  'see,  that  it  would  not 
be  convenient  to  hear  the  cause  upon  the  evidence,  oo 
which  he  originally  intended  to  hear  it.     The  dai^ 
from  that  would  be  enormous.     But,  upon  the  a&da- 
svhs,  there  is  hardly  any  part  of  what  is  stated  m  Aese 
affidavits,    that  would  in   the    form  of   depositions  be 
evidence.    I  accede  to.  the  doctrine  of  Lord  Mam^kH 
as  it  has  been  stated  from  Coti)per{99):  but  it  muitfae 
understood,  as  it  has  been  practised,  and  acted  opoa; 
and' one  word  in  that  passage  wants  explanadon.    Itm 
not  the  opinion  of  Lord  Mansfield^  or  of  any  Judge, 
that  tradition,  generally,  is  evidence  even  of  pedigree: 
the  taradition  must  be  fit)m  persons,  having  such  a  osa* 
nection  with  the  party,  to  whom  it  relates,   that  it  ii 
natural  and  likely,  from  their  domestic  habits  and  con- 
nections, that  they  are  speaking  the  truth,  and  that  Aej 
could  not  be  mistaken  (100).     The.  whole   goes  upon 
that:    declarations  in  the  family,  descriptions  inWAh, 
descriptions    upon    monuments, .  descriptions  in  ffibke^ 
and  Registry  Books^    all  are  admitted  upon    the  prin- 
ciple, that  they  are  thie  natural  effusions  of  a  pfily,  who 
must  know  the  truth ;   and  who  speaks  upon  an  eeea- 
sion,  when  his  mind  stands  in  an  even  posidon,  withoit 
any  temptation  to  exceed  or  fall  short  of  the  tmlii.    Bit 
there  may  be  many  circumstances,  fom^ng  part  of  Ike 
tradition,  which  you  would  reject,  taking   the   body  ef 
the  tradition. 

Applyiag 


(t)9)  Goodrighi  on  the 
Demise  of  S^eveiu  v.  Mou, 
Ctncp.  501. 


(100)  Vowles  V.  Yinmg,  tntft 
140;  see  the  note,  147. 
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f   Applyuig  thai  to  thb  case,  and*  the  particular  eircum-         1607. 
stances  of  -thia  unfortunate  person,  the  answer  to  an  ^„^Z^^^^^ 
t>bjection  upon  that  ground  is,  that  the  rules  of  hm  xf» 

are  framed  for  general  cases;  and  must  apply  to  this,  Bakbr. 
unless  it  is  an  excepted  case.  There  is  no  rule,  that 
will  al^ow  me  to  give  the  benefit  of  what  may  be  called 
a  species  of  secondary  evidence  of  tradition,,  to  a  per« 
•Bon  under  these  circumstances,  that  I  could  not  give 
under  other  circumstances.  It  is  a  misfortune,  that  I 
cannot  cure* 

As  to  the  conduct  ■  of  the  Commissicmers,  diey  exer*- 
cised  their  duty  well,  if  they  examined  to  those  inteN 
Togatories,  or  parts  af  interrogatories,  to  whidi  they 
•were  called  upoii  to  examine.  They  are  not  to  examine 
to  the  whole  body  of  interrogatories.  The  interrogato- 
ries are  all  together ;  as  some  witnesses  may  be  to  speak 
fto  one  part;  some  to  another;  and  some  maybe  exa- 
•mined  to  alL  On  that  account  they  are  all  put  'toge- 
•ther;  not  for  the  purpose  of  examining  each  witness  to 
the  whole  of  the  interrogatories.  That  ground  would  be 
sufficient  against  this  motion. 

-  There  is  another  ground,  upon  which  I  will  not  de- 
cide, as  it  is  not  necessary;  but  I  will  express  my  opi- 
nion. I  have  not  a  conception  of  a  rule,  that  would 
be  more  mischievous,  than  that  Commissioners  should 
'  be  bound  to  devest  themselves  endrely  of  all  discretion 
jw  to  what  is,  or  is  not,  legal  evidence.  I  should  intro- 
-duce  a  most  severe  scourge  by  obliging  Commissioners 
•to  take  aD,  that  is  offered  them ;  whether  it  may  have 
the  character  of  evidence,  or  not;  when  the  only  conse- 
jquence,  that  can  possibly  arise,  is,  that  the  Court  must 
'abut  its  eyes  and  ears  against  aU,  that  has  v%t  that 
*  KKS  character. 


f 
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cliaracten  It  very  seldom  happensi  that  depositions 
are  brought  here  without  much  trash  iq  them»  that  is 
not  evidence;  not  from  a  want  of  discretion  in  the 
Commissioners^  but  from  an  exercise  of  that  discre- 
tion^  perhaps  necessarily  imperfect ;  and  it  is  very  dif« 
ficult  in  taking  written  depositions  to  separate  them; 
so  as  to  be  sure,  rejecting  much,  that  you  do  not 
incur  the  danger  of  rejecting  too  much.  Another  ci^ 
cumstance  is,  that  the' Court  trusts  the  parties,  aid 
in  some  cases  the  lyiaster,  as  upon  motion  to  refiym 
the  interrogatories,  with  settling  them;  and  in  my 
own .  experience  much  might  have  been  spared :  but 
it  arises  from  bxk  anxiety  to  be  safe.  The'  truth  k, 
that,  when  interrogatories  go  down  with  questions,  thst 
are  not  relevant,  many  answers  also  will  not  be  le- 
levant. 


It  is  not  however  necessary  to  decide  this.  Upoa 
the  matter  of  the  affidavits,  and  the  danger  of  intro- 
ducing new  evidence,  I  am  not  bold  enough  to  mike 
such  a  precedent.  As  to  what  has  been  said  about 
dispaupering  this  Plaintiff,  the  Court  always  is,  and  I 
hope  always  will  be,  tender  upon'  that.  But  it  mmt 
be  recollected  j  Aat  the  principle,  upon  which  paupen 
are  entitled,  to  the  assistance  of  the  Bar,  and  hsie 
equal  claims  with  the  opulent  upon  the  Court,  is,  thst 
they  may  have  justice.  On  the  other  hand^  all  Courls 
reqmre,  that  they  shall  do  justice  to  others ;  and,  if 
the  accident,  that  has  occurred  in  this  cause,  hti 
occurred  in  the  Court  of  King's  Bench,  that  the  Pkis- 
tiff  was  not  ready,  when  the  cause  was  Called  on,  ht 
would  have  been  dispaupered.  As  to.  the  conduct  of 
^he  Commissioners,  it  does  not  appear  to  me,  thit 
the  C^rt,  or  any  of  the  parties,  have  cause  of  coDh 
plaint ;  ,and  with  that  observation  I  shall  refuse  thii 
motion.  * 

The 
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Th^Commissioneis,  dnder  the  recommendation  of  the         1807. 
Court,  'did  not  press  for  Costs.  ,  Whi^I^k. 

v. 
Baker. 


WALLIS  V.  CAMPBELL.  ,  ^^'  , 

April  letk. 
*A  MARRIED  woman  being  undier  the  Master's  Report    ^  married 
•  appointed  the  guardian  of  an  illegitimate  child,  a  ^®™***  ^P" 
difficulty  arose  in  the  Regbter's  Office  as  to  drawing  up  |?.        .  ^    * 
an  order  for  payment  of  money  to  her,  without  j6ining  aieriiimate 
her  husband*    It  was  therefore  mentioned  to  the  Court  child ;  and 
by  Mr*  Bell*    .  payment  or- 

dered to  her 

The  Lard  Chancellor  made  an  Order  for  payment  ^^^    *'  *f* 
.  ,  parate  receipt* 

to  her,  upon  her  separate  receipt;  for  the  purposes  of 

the  Order, 


TWIGG  V.  FIFIELD.  1807. 

AprU  16ik. 
¥jPON  (he  Ilth  of  August,  1806,  an  annuity,  secured    Sale  of  an 

by  bond,  and  payable  quarterly,  on  the  5th  of  aonaity  before 

January,  the  5th  o(  April,  the  dth  of  July,  and  the  5th  ^^  Master 

of  October,  was  sold  before  the  Master.    The  Report  ^^^  ®^^* 

was  confirmed  in  Michaelmas  Term.   '  /®"*  .  ^  ^°* 

firmation  of 

the  Report; 
'  A  Motion  was  made  by  the  purchaser,  that  he  may  ^qj   the  sale 

be  at  Uberty  to  pay  his  purchase-money  into  the  Bank^  being  on  the 

and  11th  of  ilti- 
guti,  and  the 
Report  cooGrmed.  in  Michaelnuu  Term,  interest  was  given  upon  the 
pnrcbase-money  from  the  first  day,  on  which  the  Report  coidd  have 
'  been  cooBrmcd  :  vias.  the  first  Seal  before  the  Term* 
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'and. that  he  mayrecetve  the  amniHy  fannAk  th^  6lh'(^ 
July,  1806.  The  question  was,  firam  what  time  uiefnt^ 
chaser  should  be  entitled  to  receive  the  annuity. 

•  Mr.  Bell,  on  behalf  of  the  purchaser,  insisted,  that  he 
was  entitled  to  receive  the  annuity  from  the  day  of  the 
sale,  paying  interest  from  that  time ;  the  purchase  of  a 
subject  of  this  iBuctuating  nature  being  idth  a  view  to  the 
value  at  the  time;  and  the  Report  could  not  have  beta 
confirmed  before  the  end  of  Chtober. 


Sir  Samuel  RomiUy,  for  the  partiesf  entitled  to  ths 
produce  of  the  sale,  observed,  that  the  rule,,  with  lesped 
to  the  sale  of  an  annuity,  is  not  settled.  Tl^e  nile  iipoa 
the  sale  of  a  real  estate,  that  the  purchaser  is  to  be  lel 
into  po3session  from  the  quarter-day,  preceding  ihe  pur- 
chase,  paying  in  his  money  before  the  pext  ^uui^-dayi 
is  not  eiacdy  applicalile  to  an  annuity :  nor  is  the  wum 
of  that  rule  very  intelli^ble.  This  purchaser  never  ap- 
plied to  pay  in  his  money,  since  the  sale  in  Augusi  uBt3 
the  present  month. 

* 

27ie  Lord  Chancellor. 

In  Sir  Ashiau  Lepefs  Case  ( 1 )  the  purchaser  was 
considered  as  having  the  benefit  of  the  purchase  bm 
the  time,  at  which  he  agreed  to  have  it ;  and.  in  .a  hifc 
case,  where  part  of  the  premises  was  burned  (2 ),  I  con- 
sidered the  purchaser  as  having  the  purchase,  from  &e 
confirmation  of  the  Report.  That  I  think  the  reasonable 
rule  for  this  case;  and  that  the  purchaser  should  W 
interest  from  the  very  day,  upon  which  he  could  have 
confirmed  the  Report. 

ft 


(i)  Jachon  v.  Lever,  3  Bro. 
a  C.  605.  Pmine  v.  MeUtr, 
ante.  Vol.  VI,  349.    Harford 


v»  Pwrrier,  1  Madd.  532. 

(2)  Ek  parie  Mimor,  ante; 
Vol.  XI,  65a. 
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it  wa8  aocoidingly  taken  from  the  fint  Seal  before         180T. 
MicAaehiuui  Temu 


Twioo 

FiFIELD. 


1801. 


THE  ATTORNEY-GENERAL  r.  DIXIE.  ^"^^  ^^*' 

BOS  WORTH  SCHOOL,  Ex  parte.  ^Jul'^2\u 

npHE  Information  stated  the  foundation  of  the  school         ^^^* 

of  Market  Bosworth,  in  the  county  of  Leicester,       j'      .  * 
under  thd  Will  and  Codicil  of  Sir  Walstan  Dixie,  dated         ^^^  ' 
in  1592  and  1593,  Letters  Patent  of  Queen  Elizabeth^     Av^.^Vk. 
and  a  Decree,   in  the  reign*  of  King  Charles  II.,  by    Jurisdiction 
which  it  was  provided,    that    the    rector  and  church-  of  tbe  Court 
wardens,  for  the  time  being,  and  in  default  of  them,  the  ^^  Chancery  in 
Bishop  of  Lincoln,  should  elect  governors,  (the  rector  ^®   ^**®  ®' 
and  churchwardens  to  be  of   the  number),   and  that  p/**^       * 
Sir  Wolstan  Dixie,   and  his  heirs ;    and  in  default  of  ^^  receiot 
heirs,  the  Bishop  of  Lincoln,  should  appoint  the  master  and  maDage- 
and  ushers.  meut  of  the 

revenue  by 
The  Information  farther  stated,  that  after  the  death  the  Governors, 
of  Sir   Wolstan  Dixie,    the  nephew  and   heir   of  the  ***«  Visitor,  as 
founder,   the  succeeding  heirs  assumed  the  entire  tna-  g^^^  ?     ^ 
nagement    of    the    school,    being    the    patrons  of  the  .  *    .. 

church,  and  owners  of  mosi  of  the  houses  and  lands  ^^^    ^^^  f^^ 
in  the  parish;  that  particularly  no  governors  had  been  ^  considerable 

appointed  time;  while 
there  were  no 
Gov^mori,  without  authority. 
•  The  heir  being  a  lunatic,  the  Order,  vaoaling  irregular  appoint- 
ments of  Governors  and  a  SchooWmaiier.  and  for  filling  up  those 
offices,  was  made  upon  Petition  to  the  Lord  ChoMcpUov,  as  Visitor. 

Under  the  Information  an  Inquiry  and  Account  were  directed  as  to 
leases  of  the  Charity  Estate,  without  involving  the  Charity  in  a  general 
account  to  a  remote  period;  and  a  general  Account  of  the  more 
recent  period,  limited  to  the  time,  when  the  Information  was  filed ; 
with  Costs. 


Asa 
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appointed  from:  1740  until  the  death  of  Sir  Wobian 
Dixicy  the  father  of  the  Defendants  Sir  Wolstam  Dixie 
and  WiUoughbff  Dixie,  in  1767;  during  which  period 
the  rents  and  profits  of  the  premises,  belonging  to  the 
school,  were  received  by  Sir  Wolstan  Dixie,  the  father; 
and  after  his  death  by  the  Defendant  Sir  Woleian  Dixie^ 
until  a  Commission  of  Lunacy  issued  against  him  in 
1769;  and  from  that  period  the  rents  were  receiTed 
by  his  brother  and  committee,  the  Defendant  WillomgUf 
Dixie.  The  Information,  then  stated  yarious  inBtancfs 
of  abuse  and  mismanagement ;  that  leases  were  made  at 
small  rents,  with  declarations  of  trust,  for  the  daughters 
of  Sir  WoUian  Dixie;  that  the  estates  were  underlet; 
tliat  the  surplus  rents  and  profits,  beyond  the  salaries 
of  the  master  and  ushers,  bad  not  been  applied  to  the 
purposes  of  the  Charity;  that  WHloughbtf  Dixie  had 
appointed  to  the  office  of  head-master  Joseph  Moxmut 
a  person  unfit  to  be  master  of  a  school,  being  a  waiter 
in  a  public-house;  whom  he  afterwards  removed;  and 
appointed  William  Wood;  that  in  1789,  the  Informadoii 
having  been  filed  in  1788,.  the  rector  and  churchwardens, 
under  the  influence  and  controul  of  Wittoughby  Dixie, 
elepted  him  and  five  other  persons^  also  Defendant^ 
to  be  governors ;  all  of  whom  were  unfit  for  that  office, 
as  his  tenants,  or  otherwise  under  his  controul;  npi 
one  a  lessee  of  part  of  the  Charity  Estate,  at  an 
undet-value* 


The  Information  prayed  an  account*  of  the  rents  and 
profits  received  -by  the  several  Defendants,  and  by 
Sir  Wolstan  Dixie,  the  fiither;  that  proper  directioiis 
may  be  given  for  the  application  of  the  surplus  rents 
and-  profits  of  the  Charity  Estates ;  and  that  the  per- 
sons, appointed  governors,  may  be  removed,  and  proper 
governors  appointed. 


Mr. 
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Another  objection  will  be  td'tbe  jurisdicfidh ;  tbat' 
where  there  is  [a  charter,  creating  a  corporaliovi  for  the 
management  of  the  "Charity  Estate,   this  Court  has*  no 

.  jurisdiction  to  examine  the  management  of'  the  Charity 
by  that  corporation.  %ut  upon  principle  -and  a  great 
variety  of  authorities,  no  doubt  can  prevail  as  to  the 
jurisdiction.  First,  upon  the  strict  sefa9%  of  Aiese  in- 
fitruments,  this  Court  is  the  visitor  to  this  Charity,  ex- 

>  eluding  the  heir  of  the  founder,  tf  thiat  should  not  be 
the  construdtion,  2dly,  the  general  jurisdiction  of  this 
Court  over  trusts  and  chanties,  that  has  pfevailed  since 
the  reign  of  King  Charles  I.  will  be  maintained'  agunst 
persons,  who  are  the  Governors,  bound  by  duty  to  con- 
troullhe  management,  having  in  them  the  legal  estate, 
upon  suggestion  of  actual  mismanagement,  or  probabi- 
lity to  it.  In  the  reign  of  YAitgCharlesW.  a  Decree  was 
made  upon  this  very  Charity ;  taking  the  management ; 
and,  as;^it  seems,  appointing  a  receiver.  The  objec- 
tion is  raised  upon  the  clause  in  the  Statute  of  Cha- 
^ritablc  Uses  (3);   declaring,  that  it  shall  not  extend  to 

any 


DiklS. 


Mr.  SfUioHf  Mr.  Alexander,  and  Mr.  Sirai/ord,  i»         1807* 
support  of  the  Information.  i         ^^J*^ 

In  the  case  of  fraud  the  length  of  time  cannot  form'  j^-itorn  Br- 
an objection  to  the  account;  and  these-  circumMtnces  '  Oknibral 
do  not  afford  any  presumption  of  a  settlement  of  ac- 
counts :  nor  are  there  any  persons,  to  whom  laches  can 
be  imputed.  Those  circumstaikees  -  fdrm  the  only 
ground,  upon  which  after  a  considernble  lapse  of  dm^ 
accounts  are  limited.^-  There  were  no  ^persons  to  settle 
the  accounts  for  many  years ;  and '  afterwards  th^re 
were  only  nominal  Governors,  appointed  by  Sir  Wobtan 
Dixie  for  the  very  purpose  of  evading  the  account.  In 
such  a  case  clearly  the  length  of  time  can  be  no  b^r  to 
jthe  account.  " - 


[♦582] 


(3)  Slat  43  Eliz.  c.  4,  s.  3. 
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any  city  dr  town  -corporate,  or  to  any  lands  within  .snch 
city  or  town,  where  there  are  Goyemors  appointed,  iior 
to  any  college,  hospital,  or  free  school,  haying  special 
Visifprai  Governors,  &c.  appointed  by  the  founder :  ih(^ 
objection  -proceeded  upon  this,  that  this  Court  has  no 
more  jurisdiction  than  the  Commissioners  of  Charitable 
Uses  had.  The  Case  of  Suitan  Colefield  (4),  It 
Charles  L,  and  another  case  (5)  5  Charki  I.  diew, 
that  this  proviso  does  not  relate  to  the  case,  where 
the  Governors  have  the  legal  ^est^te.  The  other  con- 
struction would  place  parties,  having  the-  legal  estate, 
perfectly  out  of  controul. 


But  even  upon  the  construction  of  the  Statute  tbft 
jurisdiction  must  stand:  The  Case  of  Birmhgham 
School  {B):  followed  repeatedly  by  Ix>rd  Hardmdte; 
and  in  the  Case  of  The  Foundling  Hospital {7)  Lofd 
Commissioner  Eyre  says,-  where  those,  established  as 
Governors,  having  also  the  management  of  the  le-  ^ 
venues,  are  abusing  their  trust,^this  Court  has  jum^ 
diction«  An  information  will  be  sustained  at'  least  in 
every  ca^,  in  which  a  Comnundon  would  issue  undei 
the  Statute  of  Charitable  Uses  (8);  the  oljgeet  of  whieh 
was  not  to  do  away  any  jurisdiction^^  which  this  Court  . 
previously  exercised,  but  merely  tq  prevent  the  expenes 
and  trouble  .of  coming  here  in  certain  cases,  to  which 
that  act  applied  a  less  tedious  and  more  easy  remedy* 
The  general  description  of  breach  of  trust  and  n^li- 


(4)  Duke^t  Char.  Uses,  68. 

(6)  Bynshavo  v.  The  Carpo- 
raium  of  Morpeth,  Duhe*s 
Char.  Uses,  09. 

(rf)  Eden  v.  Foster,  2  P. 
Wms.  325. 


at)  The  Attorney '  tfenemi 
Y.The  Ooeemors  of  the  Fsmd' 
ling  Hospital,  ante,  VoL  II, 
42:  see  page  41,  and  thi 
note. 

(8)  SUt  43  Eliz.  c.  4. 


CASES  IN  CHANCERY.  s!ta 

gwoe  18 .  explamed,  i>y.  pultmg  disthict  headi  of  aus-         1807. 


i^pKcalion   and-  mis^veniing,   &c.      In  Hymhaim  v. 

The  CarparaHanqf  Morpeth (9) f  upon  the  exception  to     attorn ry* 

die   return    of  the  CommiABioni  it  is  distinctly  stated,     Gbnbral 


The 


that  the  Commission  is  to  be  supported;  as  otherwise  _  *• 
tbfi  ,p9Xty  would,  be.  put  to  a  Court  of  Equity,  or  Par- 
liament: the  Commission  therefore  being  considered 
as  merely  a  more  nummary  mode  of  proceeding,  not 
aa  superseding  the  Juris4ictioD,  which  this  Court  had 
before  the  Act#  ^  But,  where  there  is  a  charter,  appoint- 
ii^  a  visitor,  sufficient  officers,  and  regulations  for 
every  case,  that  may  happen^  upon  which  the  gdvenn 
ment  muat  necessarily  depend,  and  to  which,  resort 
must  in  the  first  instance  be  had,  yet,  if  the  Governor 
or  visitor  by  his  conduct  involves  himself  in  aiK>ther 
character,  his' conduct  in  that  new  character  may  be  the 
subject  of  inquiry  .in  this  Court  Notwithstanding  the 
prqvi^ion^  that  the  visitor  shall. not  be  within  the  Sta- 
tute (10),  in  the  Case  eC  Siatm  ColefieU {II)  it  was 
held,  that* a  visitor,  pll^;ing  himself  in  the  situation  of 
an  ordinary  trustee,  tydung  upon  himself,  for  instance, 
to  recetye  rents  {uid  profits,  is  open  to  the  investigation 
of  this  Coiirlr  in .  I^iat  eharacter,  which  he  has  assumed. 
The  result  also  of*  th^ *;  several  Resolutions  in  the  Case  of 
Biffmngham' School  {  VSi)  is  decisive,  that  the  Grovemors^ 
receiving  the  renta  and  profits,  must  be  visited  by  ihia 
Court ;  otherwise,  as  they  cannot  visit  themselves,  ai^ 
abuse  must  be  without  redress. 

This*  case  however  does  not  depend  upon  general 
principle,  and  general  authority.  The  nature  of  this 
foundation,  and  the  transactions,  that  have  passed, 
make  this  Court  the  visitor.  The  proposed  object  of 
.     .,    .  the 

• 

(9)  Duke's  Char.  U$e$,  60.  (11)  Duke't  Char.  Krcf,  68. 

(10)  SUt.  43  Eliz.  c.  4.  (12)  3  P.  WiU.  325. 
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the  Charter  of  Inobrporatioii,  or  Letters  of  ^Liceiicei  ti/ 
it  has  been  called,  is  to  carry  into  effect  the  direotiflBB 
of'  the  Will;  one  of  which  directions  is,  that  in  case 
of  misconduct  of  the  Governors  the  heir  at  law  sbsB 
apply  to  this  Court.  •  The  Will  directs  the  htaat,  who 
would  without  such  direction  have  been  th^.  visitor,  to 
visit  in  a  particular  way,  through  the  interventicm  of 
this  Court.  In  1643  the  application  was  made  for  Let* 
ters  of  Licence;  which  passed,  expressly  referring  to 
the  Will ;  giving  power  to  the  heir  to  make  ordinanees 
and  regulation^, .  and  directing  the  Skismers*  Comp^ 
to  appoint  the  Masters.  After  those  letters  were  db* 
tained,  the  Company  declinii^,  under  an  application 
to  this  Court  a  Decree  was  made,  giving  those  powera 
to  the  heir.  Afterwards  a  question  arose  as  to  restore 
ihg  the  master  to  his  situation,  <Hr  as  to  waiving  hii 
qualification;  and  a  Decree  was  m&de  upon  that  sub- 
ject. Is  it  impossible  now  to  say,  this  Court  has  noi  a 
jurisdiction  in  this  particular  case  ?  '    '      ... 


•  The  costs  ought  to  &11  upon  the  Defendant  WiUo^tgh- 
by  Dixie ^  or  at  least  to  be  apportioned  among  the  De- 
fendipts,  so  as  nqt  to  fall  upon  the  funds  of  the  Charity; 
upon  such  a  case  of  abuse:  the  iunSs  of  the  Ch^Uty 
seized  upon  for  selfish,  individual,  purposes:  not  Ae 
comjnon  case  of  extravagsint  misapplication  of  the  fimds 
to  objects  of  the  Charity. 

The    SoUdtorrGeneral  (13),    Mr.  RomiUy,    and 
Mr.  Stanley:    Mr.  Jtic/uxreb,    Mr.  Hood,  and 
Mr»  Lem&f  for .  the  different  Defendants. 
The  first  objection  to  the  account  is  a  defect  of  par- 
lies.    The.Master^   |br  the  time.  is»  by  the  Will  and 

Letten 


(13)  The  Qon.  Spencer  Percevai. 
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Letters  Patent  entided  to  .the  surplus  of  produce  afte^ 
the  charges  defrayed.     The  consideration  is  very  dif. 
ferenti  whether  length  of  time  presents  a  legal  bar  to 
inquiry  upon  such  a  trust  8^•thiS|  and  whether^  though 
-ther0  may  be  no  legal  bar,  the  inquiry  should  be  di- 
rected*     The   account   and   inquiry  are  not  opposed  ^ 
but  the  extent,  to  which  the.  account  is  to  go,  is  very 
material.     Accounts  and  inquities  during   the    life    of 
the  late  Sir  Wolsiam  Dixie  are  pressed  t  with  what  vieur^ 
and  what  is  to  be  the  application  of  the  property,  that 
may  be  recovered,  are  not  stated:,  if  for  the  benefit  of 
the  late  masters,   the  representatives  of  those  pefsonst 
who  are  to  have  the  whole  benefit  of  the  account,  ought 
to  be  before  the  Court;    There  is  therefore  a  defect  of 
parties,  not  only  in  that  respect,  but  also  for  want  of 
the  representatives  of   the    daughter   of   Sir   Woktan 
Dixie  \  in  whose  favour  the  lease  was  made.     How  is 
this  account  to  be  taken?    How  can  justice  be  done? 
If  there  were  no  charges,   incumbrances,   or  payments 
to  be  made  by  the  trustee,  his  receipt  might  alone  be 
sufficient    to   charge   him.      But  the   yearly  outgoings 
bear    a   very    considerable    proportion    to    the    actual 
amount.    The  Court  has  no  means  of  *  ascertaining  the 
payments  made  to  the  deceased  masters  for  their  sa* 
laries,  what  has  been  expended  for  repairs,  &c.'    The 
answer  swears,  that  no  paper,  containing  any  informa- 
tion of  that  iBort,  exists.    From  the  difficulty  of  taking 
the  account  for  such  an  extent,  of  time  it  would  not 
be  expedient  or  just  to  direct  it.    No,  misconduct  ap- 
pears, distinctly  apphcable  to  the  period  of  the  lunatic*6 
management;      If  any  leases  were   made   during  that 
period,   the  consequences  ought  not  to  fall  personally 
upon  the  other  Defendant.    A  lease,  for  instance,  was 
found  by  him  subsisting  upon  the  Loughborough  estate^, 
which  did  not  expire  until  1783 ;  from  which  time  that 
estate  was  brought  to  account.    There  is  no  ground 

for 
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^CT^  reoeiptsi  but  accordmg  to  the  extended  value  npoli  liie 

Attorn  BY-    eridence.  • . 

General 

Dixie.  ^^  parties  accuaed  of  fraud,  haire  been  lon^  dead« 

Though,  it  ia  true,  no  Statute  of  Limitations  appSes  to 
such  a  case,  the  Court,  refusing  to  go  into  an  inqdiijr 
as  to  transactions,  that  passed  at  the  distance  of 
nearly  half  a. century,  proceeds  upon  the  ground/  thai 
of  necessity  the  inquiry  must  be  es  parte  :  the  case*  Mi 
completely  before  the  Court;  no  person  living,  nlw 
has  any  memory  of  the  transactions,  upon  whidi  iks 
charges  of  fraud  and  breach  of  trust  are  finuidfiii 
standing  upon  written  instruments,  hot  stated  in  dtt 
Information;  the  charge  arising  in  the  first  iwiliafff 
from  the  evidence.  The  Court  earaiot  ootqeetuie,  -in 
what  Jtnanner  Sir  WoUkm  Disie,  if  caUed  upon,  wodd 
have^nswered  the  charge.  He  might  have  sbewnt  that 
he  had  made  satisfaction  to  the  Charity.  The  Defendait 
lias  not  voluntarily  interposed  in  the  management  of 
these  estates.  He  found  hiinself  in  that  situofien, 
obliged  to  act,  no  governor  being  appointed ;  no  one, 
who  would  act,  except  the  churchwardens,  mere  auniid 
officers.  • 

•  I£  the  founder  of  such  an  eleemosynary  foundation 
has  not  appointed  a  visitor,  the  heir  at  law  is  the  ft- 
sitor ;  and  therefore  the  lunatic  stood  in  diat  cdiamctar. 
Thfe  Law  gives  it  to  the  heir,  unless  it  is  taken  from 
him;  which  can  be  only  by  an  express  appomlmcnt 
of  the  visitor ;  though  not  necessarily  eo  nomine.  The 
passage,  referred  to  in  this  Will,  cannot  be  considered 
a  complete  appointment  of  visitor.  It  is,  not  an  ap- 
pointment of  the  Lord  ChoMeettor^  nor  a  direction  for 
any  proceeding  before  the  Lord  Chancellory  ias  visiter, 
but  merely  a  reference  to  the  general  jurisdictiott  of 

this 
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ttib  Court,   that  .nught  be   exercbed   equally  liy  llie        1807* 
MoHer  of  ike  RotU.  ^^ 

Attorn  KT« 
The  Will  discovers  no  intention  of  appointing  the     Obnsbal 

Court  of  Chancery  visitor;   and. there  is   considerable 

doubts  whether  the  most  explicit  direction  in  the  Witt 

of  a  founder  would  have  that  effect.    .It  may  be  sup-* 

posed,  the  power  devolves  upon  your  Lordsh^>,  as  pri* 

Vate  visitor,   in  the  place  of  the  lunatic :  but  then  the 

application  would  be  of  a  ye^y  different  nature ;    as  ia 

the  late  Case  of  Richmond  School,  in  Yorkshire :  part 

of  the  corporation  being  made  a  distinct  corporation  for 

the  purposes  of  that  school;  and  upon  a  contest  for  the 

appointment  of  the  master,  a  petition  was  presented  to 

the  Lord  Chancellor  :  the  school  being  of  royal  founda- 

^tion*    Such  a  visitor  would  have  power  to  disjdace  the 

governors,  having  fuU  and  absolute  power,  to  act  Jecidi- 

dvm  aquum  et  .iofftmi,  for  the  benefit  of  the  Charity  | 

according  to  his   private   feeling,    not    omtrouled    by 

technical  rules. 

i 

As  to  removing  the  govemorsy  this  Court  has  never 
assumed  an  authority  to  remove  a  member  of  a  corpora^ 
tion,  even  eleemosynary;  as  this  is.  Why  cannot  a 
Fellow  of  a  College  be  removed  in  the  same  manner  ? 
The  Ci^BC  of  the  Corporation  of  Coventry  was  considered 
as  the  commoii  case  of  changing  an  individual  trusteCf 
not  as  a  question  upon  removing  any  corporate  gover- 
nors. It  would  be  very  difficult  to  secure  an  election  of 
persons,  who  would  not  be  under  the  influence  of  this 
ikmily,  which  is  the  principal  objection. 

The  Zrorcf  Chancellor. 
In  the  Case  of  Richmond  School,  in  Yorkshire,  the 
application    was    made    by  petition;    and    upon    the 

ground, 
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Itvound;  diat  the  Court  of  'King's  Bench  had  in  the  Caaif 
o{  The  King  v.  St.  Catharine  $  HaU{H)  oonoei?ed, 
thilt  they  had  no  jurisdiction.  I  have  some  doubt  upon 
that  part  of  this  cwse.  If  the  election,  subsequent  to  the 
Information ^led,  cannot  stiapd ;  I  have  a  doubt,  whether 
the  upplicati6n  to  controul  •or  vacate  the  election  U  lo, 
be  made  to  the  Lord  ChaneeUor  in  this  way,  or  by  peti- 
tion, in  his  visitatorial  capacfty :'  but  then  I  would,  asr  hi 
the  Case  of  Grantham  School,  'direct  the  cause  to  stand 
6rer,  and  th^  j^iition  io  com6  dn  with  it« 


'Mr.  Sutton,  in  Reply. 
tVherever  the  power  of  visitoir .  i*  lodged,  the  jurist 
diction  of  this  Court,  upon  information  by  the  Attor* 
ney-General  for  an  account  of  the  revenues  of  a  Cha*' 
rity,  is  not  disputed.  The  objection  is,  that  the  repres 
sentatives  of  the  deceased  school-masters  and  the  daugln 
ter  of  Sir  WoUtan  Dixie,'  are-  not  parties.  The  ktters 
patent  expressly  prcfvide,  that  the  heir  at .  law  may  make 
regulations  as  to  the  salary  of  the  master,  and  other 
things,  for  the  management  of  the  school ;  and  may  vary 
these  regulations,  as  might  prove  convenient ;[  and  that 
the  surplus  shall  go  to  the  sustentation  of  the  school,  or 
to  the  master  and  ushers.  Slade  was  a  school-marieri 
appointed  by  the  heir,  at  a  salary  of  100/.  per  atmmm. 
Beyond'  that  stipend  he ',  could  have  no  right  either  at 
Law  or  in  this  Court ;  nor  is  any  claim  made  by  his  repre- 
sentatives. The  same  answer  applies  to  the  objection  as 
to  the  representatives  of  the  ushers ;  who  also  stipulated 
with  the  heir  for  specific  salaries.  As  to  the  objection  as 
it  appUes  to  the  daughter  of  Sir  Wolstan  Dixie,  in  respect 
of  her  interest  in  the  lease,  it  is  immaterial,  who  aie 
the  persons,  upon  whom  the  trust  property  was  lavish^ 

Upon 

(14)  4  Term  Rep.  283. 
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Upon  a  BiU  against  an  executor  or  trustee  the  objec-. 
tion  was  never  made,  that  all  the  persons,  derivmg  be- 
nefits from  a  breach  of  trust,  are  not  parties.  The  leases 
prove  distinctly  the  breach  of  trust,  charged  by  this  in-* 
formation,  •  by  taking  the  revenues  to  himself,  or  apply- 
ing them  towards  a  provision  for  his  family.  It  is  very^ 
difficult  upon  the  length  of  time  to  raise  a  presump-^ 
tion  in  his  favour  in  such  a  case  as  this.  It  is  admitted, 
from  the^  fact  of  the  leases,  that  he  considered  him^ 
self  entitled  to  the  surplus.  The  objection  is,  that  the 
account  must  be  ex  parte;  Sir  Wobtan Dixie^not  having 
kept  any  accounts.  Can  one  breach  of  trust  be  used  as 
a  protection  against  the  consequences  of  another  ?  The 
election  pending  this  suit  was  improper.  It  is  idle  to 
call  it  an  election,  by  his  own  servants,  and  all  except 
one,  tenants. 
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Upon  the  objection  of  form,  that  a  petition  ought 
to  be  presented,  according  to  the  case  of  77i^^//oni^y- 
General  v.  Grantham^  the  information  ought  to  be  re- 
tained. But  it  is  not  cl^ar,  that  the  power  of  visitor 
is  in  the  heir  to  the  extent,  that  is  contended.  He  is . 
not  himself  to  assume  the  authority;  but  is  to  come 
to  this  Court.  The  Will,  pursuing  the  Letters  Patent, 
making  the  heir  himself  one  of  the  governors,  is  utterly 
inconsistent  with  the  character  of  visitor.  But  the  mode 
of  redress  is  immateriaL  Your  Lordship  has  in  some 
way  a  right  to  remove  any  one  of  the  governors.  In 
The  King  v.  The  Master  and  Fellows  of  St.  Catherine's- 
HalHl5)  Lord  Kenyon,  governing  himself  by  the  case 
of  Philips  V.  Bury  {16),  lays  down  the  distinction  be- 
tween a  corporation  for  the  administration  of  justice, 
with  reference  to  the  pubUc  poUce  of  the  country^  and 

arf 


(15)  4  Term  Rep.  233. 
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1807.         an  eleemcMfyfitfy  foundation.    In  tke  kttef  hmkac^  the 
^f^  King  visits  through  his  Chancellor.     .  . 

ArroRNBT- 
0Bif BBAL  7^  Lord  Chancellor. 

«^-  It  is  not  advisable  to  dispose  of  this  ciitee  Mtt#e)ft 

**^**  fill  w  petition  shall  be  presented,  to  bring  before  me  in 
another  shape  the  question  as  to  removing  these  Gover- 
nors (17):  but  I  should  not  do  my  duty,  if  I  did  not 
sayi  that  in  tKe  administration  of  this  Charitgr  abuses 
have  been  practised,  which  call  for  the  most  auffkcd 
itoimadversion  of  the  Court. 

The  authority,  according  to  the  Will  given  fa'  Ait 
Ck>urt|  is  a  special  authority,  applying  to  a  paflieidtf 
case.  The  particiilieff  provision  in  the  Will  tiavilig  fiuled, 
by  tjie  refusal  of  the  Skinners'  Company  to  act,  it  nate* 
rally  and  legally  devolved  upon  the  heir  at  law.  The 
Crown  property,  as  it  idways  does,  took  Ae  heir's  recom- 
mendation of  die  Governor  of  the  Schod.  In  lus  dit- 
racter  of  manager  of  the  revenues  unquestionably  he 
became  amenable  to  this  Court;  for,  in  his  cluMcler 
of  visitor  he  never  could  controul  hi^  own  accounts, 
if  the  Skinner/  Company  do  not  nonnnate  Goveniof% 
at  if  thenr  ftomihatioB  cannot  be  considered  a  nonmii- 
tibn  de  jure,  by  implicatipn  the  nomination  is  given  tf 
dke  heir  at  law;  and  as  to  the  school-master^  to  fle 
Bishop  of  lAneoln.  The  Letters  Patent  nnfbrtnnatdj 
did  not  look  te  the  present  case  of  hmacy.  The  qnet- 
tion  i^,  whether  the  Bishop  has  the  power  of  AppoiDt« 
iiig  the  school-itttster,  or  whether  the  Committee  hff 
that  power;  which,  I  tiiink,  can  hardly  be  contended; 
or  whether  the  appointment  of  the  school-maater^  is  not 
in  the  Crown.  The  circumstance  of  Wooden  aitoalioB 
u  to  be  considered.  He  has  been  appointed  by  tbe 
Committee ;  and  a  question  occurs,  that  is  not  .brooglit 

forwaid 

(17)  ne  Attanuy  General  v.  The  Earl  of  CUarendtm,  foA, 
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forward  by  this  Information,  whether  he  is  de  jure  school-  1807, 

master;    and  whether  it  is  not  expedient^  if  he  is  a  ^^pf^ 

proper  person  to  be  the  master,  to  cloath  him  in  a  more  ^ttornby* 

effectual  way  with  the  character  of  master,   than  he  at  Okneral 
present  has  it 


The  Letters  Patent  are  produced  to  prove  the  charge 
of  misapplication,  not  in  the  common  sense,  merely  by 
undue  expenditure,  but  in  corruptly  retaining  the  rents 
and  profits  for  the  benefit  of  Sir  Wokian  Diaie^  or, 
as    the  Information    expresses  it,    of   part  of   his  fa^- 
mily.     The  estates  were  let  in   1656,    and,  at  subset 
quent  periods,  long  prior  to  1753.     The  first  letting 
was  undue  certainly;  the  tenant  being  himself  a  Go* 
vernor«    But  there  is  a  great  difference  between  an  un- 
due letting  and  a  lease  for  the  purpose  of  constituting 
himself  tenant,  that  he  may  have  the  means  of  under- 
letting at  a  great  private  advantage.    The  leases  were 
undue  also  in  this  respect;    that  the   chances  of  im^ 
provement  in  a  lapse  of  time  are  to  be  taken;  and  are 
not  to  be  prevented  by  leases  enduring  balf  a  century. 
After  the  filing  of  the  Information  it  would  have  been 
more  discretion  to  have  thrown  under  the  view  of  the 
Court  die  election  of  Governors,  instead  of  its  being 
made  under  such  circumstances.     From  1748,  when  an 
attempt  was  made  to  appoint  new  Governors,  no  regu- 
lar appointment  took  place,  until  after  diis  Information 
was  filed:    a  quarrel  taking  place  between  the 
family  and  the  Rector.      In   1753,    Sir  Wolstdn 
knowing,    he  was    not    the  legitimate  manager  of  this 
charity>   and  that   the   providence  of  this  Court  ought 
to  havje  been  thrown  round  it,,  the  following  transac- 
tion took  place  with  Dudley,  his  instrument,  and  some 
others :    a  lease  to  Dudley  by  these  Grovemprs,  (who  in 
truth  were  not  Governors,    the  office  not  being  filled 
Up,)  for  no  less  than  99  years,  if  tbe  three  iws^htmts 
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of  Sir  Wolstan  Dixie  should  so  long  live,  at  a  rent  91. 
kss  than  the  rent  paid  before,  and  a  fine  of  1502.;  wAe 
a  declaration  of  trust  indorsed  upon  it  by  DwUey.  An- 
other lease  of  the  same  sort  was  made. 

It  is  said,  the  account  upon  an  Information  fikd  in 
1788,  for  I  must  consider  it  as  taken  then,  against  die 
estate  of  a  man,  who  died  in  1767,  would  be  not  Mt- 
yond  the  authority  of  the  Court,  but  it  would  not  be 
directed  with  much  discretioit.  It  is  oi>e  thing  to  say, 
that  a  general  account  shall  be  taken  of  all  sums  re- 
ceived ;  and  another,  that  the  Court  may  hold  it  nuuii- 
festly  due  to  justice,  that  some  inquiry  shall  be  made 
as  to  the  actual  application  of  all  advantages  acquired 
under  these  leases ;  and  I  cannot  think,  I  carry  the  an- 
thority  to  an  imwholesome  length  by  saying,  I  will  search 
to  the  bottom  the  appUcation  of  everything  made  under 
those  leases.  At  this  moment  I  am  not  disposed  to 
carry  the  account  of  the  rents  and  profits,  received  by 
the  late  Sir  Wolstan  Dixie,  farther  than  to  get  at  that 
There  is  charge  enough  for  that  inquiry;  and,  instead 
of  charging  the  estate  of  Sir  Wolstan  Dixie,  I  only  di- 
rect an  Inquiry,  to  see,  what  is  finally  right  to  be  done: 
but  if  the  result  shall  be,  that  any  part  has  been  applied 
in  the  family,  that  ought  to  have  gone  to  the  sustentation 
•of  the  School,  in  any  interpretation  of  that  word,  upon 
fiurther  directions  the  Court  will  not  feel  any  diflicultjr  in 
saying,  that  must  be  considered  as  rec^ved  by  the  order 
of  3ir  Wolstan  Dixie;  and  therefore  his  estate  shall  be 
answerable  for  the  amount. 


The  next  period  is  that  of  the  lunatic,  about  a  jrear 
The  Information,  filed  in  1788,  did  not  produce  the 
account  of  .^  the  rents  and  profits,  received  by  Sir.lFof- 
stan  Dixie,  or  the  Defendant  fFiUoft^A&y  Z>ija:je .-  but  the 
amended  and  supplemental  Information  does  produce  an 
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account;  viz.  the  answer  put  in  in  1793.  The  appoint- 
ment of  the  Governors  was  in  1788.  Aft^r  the  Informia- 
tion  filed,  when  there  ought  to  have  heen  no  more  pay- 
ments by  Dixie,  viz.  in  November  1789,  a  payment  was 
made  of  eight  ye<u*8'  salary  to  the  receiver ;  the  answer 
stating  the  account,  as  concluded.  The  Loughborough 
estate  was  not  accounted  for  from  1768  and  1783.  I  have 
no  hesitation  in  directing  the  account  in  a  larger  form 
with  regard  to  that  period  than  that,  in  which  the  late 
Sir  Woktan  Dixie  was  living.  It  is  said,  the  Court 
cannot  do  this. 


1807: 


The 

Attobnby- 
Gbnbral 

DiZIB. 


First,  as  to  the  jurisdiction.  I  was  very  soon  satis* 
fied  as  to  the  jurisdiction,  if  the  Corporation  had  been 
full,  and  had  the  management  of  the  retits  and  pro- 
fits. I  say  also,  that  it  does  not  necessarily  follow,  be- 
cause a  Commission  of  Charitable  Uses  would  not  issue^ 
that  therefore  this  Court  could  not  act ;  and  if  it  were 
made  out,  that  the  Governors  were  merely  nominal,  and 
only  the  agents  of  Dixie,  this  Court  would  try  to  get 
at  it.  But  here  was  no  visitor  in  fact  capable  of  acting: 
a  person  as  Committee  of  the  lunatic  is  acting  without 
authority  for  him  as  visitor;  and  till  after  the  information 
filed  tiierewere  not  even  nominal  Governors.  Then,  if  the 
Information  was  well  filed,  wOl  the  election  pending  the 
suit  take,  away  from  the  Court  the  jurisdiction,  even  if 
they  were  well  elected  ?  I  think,  not ;  for  the  Governors, 
if  well  elected,  are  trustees;  arid  the  visitor  not  being 
capable  of  acting,  the  jurisdiction  of  this  Court  must 
take  place. 


Then,  the  jurisdiction  being  clear,  the  next  consider 
ration  is  as  to  the  manner  of  taking  the  account. 
Though  the  account  in  form  must  be  directed,  I  do 
not  think,  the  under-letting  since  1787  has  been  car- 
.^ied  to  that  strict  degree  of  proof  to  make  it. wise  to 

prosecute 
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prosecute  die  inquiry  as  to  die  rents,  except  as  to  those 
cSomipt  leases ;  for  trustees  of  a  charity  are  not  boimd 
to  look  with  more  proTidence  to  the  affiurs  of  the  charitj 
than  to  their  own.  A  sufficient  fair  letting  appears  as 
to  that  period  to  shew,  that  an  inquiry  upon  the  ground 
of  under-letting  would  not  be  wise.  As  to  King  and  die 
other  tenants,  if  the  probable  result  would  be,  tliat  the 
rents  had  been  sufficient,  I  should  hesitate,  wliedier  I 
should  not  direct  the  account  for  d^  sake  of  Ae  pria- 
dple ;  for  no  trustee  can  be  a  tenant ;  and  the  Court  nil 
charge  him  with  ah  occupier's  rack-rent ;  and  thercftie 
if  the  difference  of  King's  rent,  between  six  and  dght 
guineas,  were  not  too  small  to  make  it  worth  while,  I 
should  expressly  declare  thai  the  grounds  Berides  thatf 
King  must  qtdt  the  premises. 


As  to  the  odier  GoTemors,  men  are  not  to  put 
selves  in  a  situation  of  responsible  duty,  and  expect  to 
be  relieved  even  at  the  expence  of  those,  who  bring 
diem  into  that  situation.  Therefore  I  do  not  diink, 
H  would  be  unwholesome  to  serve  diem  wtth  die  De* 
cree.  As  to  removing  the  Grovemors,  it  is  very  diffienb 
to  say,  they  are  not  to  be  removed:  sudfai  an  eleetka 
of  Grovemors,  compared  with  die  duties,  leqviied  bj 
the  Statute!  The  only  answer  can  be,  that  no  otkr 
Governors  could  be  obtained:  but  the  evideooe  is  si 
against  that* 


As  to  the  consequence  of  removing  die  Gh>venMN!i^ 
the  questions  upon  that  require  more  consideiatioBk 
Whether  there  should  be  a  new  election,  or  a  nonuns* 
don  by  the  Bishop,  or  the  Crown,  and  whether  dnse, 
who  have  so  abused  the  situadon  of  Governors,  sImI 
<be  disqualified,  I  shall  reserve,  tiD  after  that  petiCioo 
shall,  have  been  presenteoT  The  rdatcMrs  nmst  have 
their  costs  without  doubt.    It  is  too  much  to  aay,  tlie 
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Charity  Eetate  18  to  he  redressed  at  the  expenoe  af  those^         1807* 
mbo  seek  to  redress  it.    The  consequence  would  bei         ^^^ 
that  aH  charities  would  be  for  ever  liable  to  abuse  with-    Attobhby* 
out  redress.    The  question  fhen  is,  whether  it  is  to  be      Gbmhiai* 
out  of  the  estate  of  the  charity.    Much  of  it  must  be  at 
private  expenee:  whetiber  all,  or  whether  there  may  be 
exceptions,  shall  be  reserved.    As  to  the  application  of 
the  surplus  rents  and  profits,  it  is  difficult  now  to  allow 
li'Ir.  Dixie   the  surplus  rents  and  profits  be  has  paid 
over,  while  the  Information  was  pending.    He  had  no 
right  to  apply  them  pending  the  suit     I  am  not  pre- 
pared to  say,  that  under  tiie  large  words  as  to  the  sua- 
tentationjof  die  school,  due  regard  being  had  to  aH*'the 
objects,   of  necessity  all   the  surplus  must  go  to  the 
school-master.    Upon  that  point  also  reserve  the  ques- 
tion uirtil  after  the  petition  with  regard  to  the  removal 
of  the  GovemoEs  (18). 


.  A  Petition  was  accordingly  presented;  suggesting^  that 
ihe  ^pointment  of  Wood  to  be  Master  was  not  a  due 
l^l^ointment,  and  that  he  was  not  properly  ^qualified; 
Ithat  die  office  of  visitor  is  in  either  his  Miyesty,  or  the 
heir  of  the  founder;  and  is  in  consequence  of  the  luna^ 
of  the  heir  vested  in  his  Majesty;  and  is  to  be  «;Koeute4 
by  the  Lord  Chancellor ;  and  praying  a  proper  i^point- 
ment  of  Masters ;  that  the  persons,  chosen  as  Govemon^ 
may  be  declared  to  have  been  improperly  chosen,  and 
may  be  removed;  thist  new  Governors  may  be  appointed; 
that  directions  may  be  given  for  the  future  veguladon 
of  the  school,  and  for  the  apj^ieation  of  the  surpliis 
xents,  &c. 


1802. 

ra.  26IA* 


.   Upon   the  Petition,  wUch    was   presented    to    die 
JLKurd    Chancellor,    as    visitor,   it  was    observed,    that 

the 

(18)  The  Attorney  Genetnl  v.  l*e  jBsrI  of  Clar&idon,  post. 
Vol.  XVII,  491. 
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1807.         the  first  object   of  it   is  the  appointment    of  sdiool- 
^^^         master;    which  under    the  curcumstances  of  -this  case 
Attornby-    msembles    a    presentation    to    a    living,   the    right   of 
•General     presentation   to  which   is   in   a  lunatic.    The  app<Nnt- 
Dixie.        went   is   in    the  Crown.    The  appointment   bas  nerer 
been  sanctioned  by  the  licence  of  the  ordinary;  which 
is  always  necessary,  according  to  The  King  v.  Tke  Arch" 
bishop  of  York  ( 19).     Lord  Kenyan  observes  the  effect 
of  neglecting  such  schools.     The  result  is,  that  this  is  a 
subject  of  ecclesiastical  cognizance ;  and  withojut  the  au- 
thority of   the  ordinary  the  appointment   cannot  take 
place.     The  requisites,  pointed  out  by  the  Statutes  for 
the  Master  of  this  school,  are  for  the  consideration  of 
the  ordinary. 

The  second  object  of  the  Petition  is  the  appobt- 
ment  of  Governors.  Your  Lordship  may,  as  visitor, 
remove  Governors,  unduly  or  improperly  appointed. 
There  is  abundant  reason  to  remove  them^  upon  the 
duties  they  have  to  discharge,  the  mode  of  their  ap- 
pointinent,  the  qualifications  required,  &c  Under 
the  circumstances  there  was  no  election ;  and  the  De- 
fendaht  is  in  truth  sole  Governor.  Your  LfOrdship  wiB 
not  permit  such  a  mockery  to  prevent  the  appointment 
of  Governors.  Whether  your  Lordship,  as  visitor,  wiB 
appoint  Governors,  or  leave  it  to  the  Bishop^  may  be  a 
que3tion. 

A  third  consideration  is,  bow  the  surplus  rents  and 
profits,  beyond  the  salaries  of  the  Master  and  Ushers, 
are  to  be  applied.  That  surplus,  pending  this  caus^ 
has  been  paid  ^o  Wood^  the  school-master:  an  appli- 
cation contrary  to  the  express  direction  of.  the  letters 
patent,  and  the  Statutes ;  and  of  which  there  is  no  in- 
stance. 

(19)  6  Term  Rep.  490. 
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stance.  If  the  fund,  the  whole  of  which  is  given  to 
the  Charity,  increase  so  as  to  be  more  than  is  necessarji 
the  proper  course  is  a  reference  to  the  Master  as  to  a 
scheme  for  the  application  of  the  surplus.  Any  plan, 
tending  to  the  advancement  and  improvement  of  the 
school,  would  answer  the  expression  *^  for  the  sustenta- 
**  tion  **  of  the  school. 


iao7. 


The 

AttqrKbt- 
Gbnssal 

DiXIB.  • 


The  Lord  Chancellor. 
In  this  case  three  distinct  periods  are  to  be  attended 
to :  first,  the  acts  of  the  elder  Sir  Wolstan  Dixie,  par- 
ticularly with  regard  to  the  leases,  require  a  dedarm- 
tion  of  the  principles,  upon  which  his  estate  is  to  be 
answerable,  and  some  particular  directions.  As  to  the 
time  of  the  lunatic  himself,  there  is  not  much  for  con« 
sideration;  unless  upon  his  permitting  certain  branches 
of  his  fj^nily  to  enjoy  beneficially.  That  enjoyment  by 
sufferance  is  in  a  moral  view  much  less  an  object  of 
censure  than  the  creation  of  such  an  interest.  As  to 
the  present  Defendant,  it  is  impossible  to  avoid  express- 
ing strong  disapprobation  of  his  acts;  and  with  re- 
gard to  more  than  one,  the  Decree  must  contain  a  de- 
claration of  the  sense  the  Court  has  6f  his  conduct. 
Directions  are  also  necessary  as  to  the  account.  Perhaps 
no  objection  could  be  maintained  against  a  general  ac- 
count as  to  the  time  of  the  father:  but  I  think,  autho- 
rity will  bear  me  out  in  not  involving  the  Charity  in  a 
general  account  of  the  period,  during  which  h^  lived ; 
and  that  I  may  confine  it  to  the  leases,  appearing  to 
have  been  made  by  him.  For  the.  time,  during  which 
the  Defendant  IViUoughby  Dixie  has  had  in  a  sense  th^ 
general  management,  though  the  prosecution  of  such 
an  accoimt  may  not  be  useful,  I  do  not  know  any  prin^ 
ciple,  upon  which  I  can  avoid   directing  a  general  ac- 

countf 
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count,  at  least  from  tbe  time  of  filing  the  BilL  I  beKere^ 
great  mismanagement  has  taken  plaee;  and  that  mi^ 
be  pressed  with  great  force  against  the  Defendant ;  if  it 
should  be  thought  worth  while,  with  reference  to  die 
delay,  to  go  through  that  general  account.  The  plead- 
ings require  that  account  to  be  directed  generally; 
though  that  direction  may  be  acted  upon  in  a  more 
limited  manner. 


As  to  the  circumstance,  the  appointment  of  Moxtm 
to  be  Master  was  invalid :  next,  if  the  Defendant  had 
stood  in  a  situation,  in  which  he  could  have  made  dut 
appointment,  it  would  have  been  an  abuse  of  his  powen. 
The  appointment  of  Wood  must  also  be  declared  in- 
valid; but  with  liberty  to  make  any  application  for  a 
due  appointment  to  those  persons,  who  can  make  it 
The  prohibition  from  appointing  any  beneficed  clergy- 
man is  express  and  strong  in  the  Statutes;  and  die 
reason  is  explained,  that  the  Master  shall  not  in  dus 
sense  be  called  from  the  exercise  of  hb  duty,  attend- 
ing the  scholars  in  his  parish  church ;  the  Statutes 
directing  him  to  require  them  to  furnish  him  with  notes 
of  the  sermons. 


As  to  the  governors,  the  founder  originally 
to  reserve  to  his  family  a  considerable  influence;  and 
that  purpose  was  very  proper  in  a  moral  view.  But  die 
conduct  of  the  Defendant  has  been  such,  that  I  do  not 
know  how  to  preserve  that  influence  in  his  person ;  nor,  if 
not,  do  I  know,  how  it  can  be  preserved  in  any  degree. 
The  election  of  governors,  the  subject  of  the  Supplemen- 
tal Bill,  was  a  wrong  and  undue  proceeding ;  as  under 
the  circumstances  that  election  ought  not  to  have  been 
made,  pending  the  cause,  without  leave  of  the  Court 
The  situation,  in  which  some  of  the  persons  electing 
stood,  calls  for  strong  animadversion.  Those  govemon 
cannot  remain;  and  I  think,  the  Court  under  all  the 

circum- 


CASES  IN  CHANCERY. 


539 


ciFcamstancesy  has  power  to  remove  them.  Then^  are 
they  to  go  to  a  new  election  ?  The  objection  is,  that 
dien  the  rector  and  churchwardens  are  to  choose  the 
new  governors;  and  a  doubt  may  be  suggested,  whe- 
ther it  is  not  to  be  considered  as  a  default  of  those, 
who  were  to  elect;  which  would  authorize  the  Bishop 
of  Lincoln  under  the  charter  to  appoint ;  or  whether 
any  other  course  is  to  be  taken.  Another  consideration 
is,  whether  the  interest  of  this  Charity  will  not  admit 
of  particular  individuals  being  appointed  governors 
in  ftUuro. 


1807. 


The 

Attorney 
General 

Dixie* 


I  have  long  been  perfectly  satisfied,  that  this  Court 
bas  jurisdictioiu  This  is  not  the  mere  case  of  a  cor- 
poration, having  visitors:  but  the  visitor  himself  has 
generally  been  one  of  the  governors ;  and  the  governors 
lire  acting  as  trustees  in  the  receipt  of  the  rents  and 
profits  of  the  estate.  That  is  a  sufficient  ground. 
But  there  is  another  ground;  that  the  interest,  which 
this  fiunily  have  had  with  the  rectpr,  has  not  induced 
bim  so  iar  to  accede  to  their  purposes  as  to  keep  the 
corpcnration  alive.  From  the  period  of  the  dispute  about 
the  management  it  does  not  appear  to  have  existed  as 
a  corporation,  until  the  governors  were  filled  up  under 
chose  circumstances.  Then  it  is  the  case  of  persons, 
acting  as  to  what  does  not  belong  to  them  within  that 
corporate  character,  that  would  be  necessary  to  lay  the 
foundation  of  an  objection  to  the  jurisdiction.  The 
corporation  revived  there&re  could  not  possibly  compel 
a  due  account  fbr  the  time  past,  or  a  due  application 
for  that  period,  without  the  assistance  of  a  Court  of 
Equity;  which  therefore  must  have  jurisdiction  as  to 
those  persons,  who  acted  in  the  intermediate  period; 
not  having  vested  in  them  that  character,  which 
alone  could  form  the  ground  for  ^  olijiection  to  the 
jurisdiction. 

-  I  shall 
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I  shall  direct  inquiries  as  to  those  leases^ 
Sir  Wolsian  Dixie,  the  elder,  procured  for  the  benefit 
of  some  of  his  family ;  and  I  shall  make  his  assets 
liable,  at  least  to  the  extent  of  what  the  Charity  has 
lost  by  the  benefit  they  received.  Upon,  the  evidenoe 
that  was  done  by  his  express  direction  and  appointmei^: 
leases  made  and  declarations  of  trust  for  the  benefit  of 
his  issue ;  who  possessed  under  those  acts.  In  the  re- 
sult of  any  suit  in  Equity  his  estate  ought  first  to  refund 
to  the  Charity  that  loss.  I  am  not  called  upon  to  direct 
a  general  account.  That  account  would  be  diflEicuIt  and 
expensive :  it  is  not  clear,  that  the  expence  of  it  would 
fall  upon  his  estate;  and  therefore  it  is  doubtfiil, 
whether  it  would  be  beneficial  to  the  Charity;  if  die 
expence  of  an  account  to  so  remote  a  period  should  be 
defrayed  by  the  Charity  Funds.  The  period  of  the 
lunatic's  management  is  very  short.  As  to  the  conumt- 
tee,  not  saying,  whether  it  would  be  right  to  disturb 
the  payments  to  the  school-masters  and  others,  without 
a  very  strong  ground,  I  think  it  due  to  principle  and 
authority  to  declare,*  that  the  Information  must  carry 
with  it  an  account,  at  least  from  the  time,  when  it  was 
filed.  The  appointment  of  Moxcn  I  must  declare  a  most 
culpable  abuse  of  the  trust,  if  vested  in  the  Defendant 
A  division  of  the  profit  took  place  between  him  and 
Wood  by  bargain.  Wood  also  must  be  declared  not  (a 
have  been  duly  appointed.  The  Defendant  had  im* 
posed  upon  him  a  duty,  not  only  to  this  school,  but  ako 
to  his  brother,  to  preserve  by  proper  conduct,  that 
influence,  which  the  founder  intended  to  give  to  his 
family. 


This  estate  has  been  treated  too  much  as  private 
property:  manors,  fisheries,  &c.  being  reserved;  which 
might  be  reserved  f  but  that  must  be  for  the  benefit  of 
the  Charity. 

The 
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The  Decree,  made  in  the  cause,  and  upon  the  Pe-         1807. 
tition,  deckred,    that  under  the   circumstances  of  this         ^T^ 
case,  the  election  of  Willoughby  Dixie  and  the  other  per-   Attorney- 
sons,  as  Governors,  was  invalid.    The  accounts  were  di-      General 
rected;  and  inquiries  as  to  the  Charity  estates ;  whether        Diviv 
any  and  what  leases  were  made  by  Sir  Wolstan  Dixie,         1805. 
Sir  Willoughby  Dixie ,  or  their  father;  at  what  rents;      Aug.2Vh. 
whether  they  were  fiiir,  or  not;  which  were  wholly  for 
the  benefit  of  the  Charity,  and  whether  they  were  in 
trust  for  Sir  Wolstan  Dixie,  the  father,  or  the  lunatic, 
or  any,  and  what  persons,  relations  of  any  of  them  (20). 
It  was  declared,  that  any  lease  of  the  Charity  estate,  as 
far  as  it  shall  appear  to  be  for  the  personal  benefit  of  the 
grantor,  or  his  representatives,  or  any  of  his  children, 
or  family,  or  any  persons,  other  than  those,  entitled  to 
the  benefit  of  the  Charity,  is  an  abuse  in  the  applica- 
tion of  the  Charity  Funds ;  for  which  such  person,  or 
his  estate  is  answerable :  the  relators  to  lay  before  the 
Master  a  proposal  for  proper  persons  to  be  Governors : , 
an  inquiry,  whether  Wood  was  duly  appointed  Master; 
and  if  he  was  not  duly  appointed,  or  if  he  was  an  im- 
proper person,  the  relators  to  lay  a  proposal  for  the 
appcnntment  of  a  School-master :  the  Master  to  state,  in 
whom  the  right  of  appointing  the  School-master  is;  and 
a  scheme  for  the  future  management  of  the  Charity. 

(20)  The  Attorney  General  v.  The  Earl  of  Clarendon,  post, 
VoL  XVII,  491. 
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,     ,     ^  OOCSIXS  r.  SMITH. 

^    ^W^EL  BSL  Booed,   -Aibl  ibe  Flaindfi   are  whotetak 

Bccar&ng  to  die  usual  eoime  of  die 
racie  k  ip^|m*<*^  in  whole  cargoesy 

for  the  supply 

tbe' whoienle 

the  perishiMe 

,  jBid  die  heavy  dutiea,  wiA  the 

ce  foimed,  and 

nie  of  ^TIk  Fnul  aub,**  under 

of  a  ScSecs  ^^t"'**^j  of  which  die 

That  CUb  wai  institated  fix 

of  imported  babii 

fade,   after   deductiag  • 

of  die  Coaimttee 


jeaM  past,  Ae 

Coma^Ut"^  Select  Committiee  bare  Conml  a  s^cne  of  getting  into 
whiefa  the  Die-  ^^'^  ^""^  hands  the  exdnsm  poaKsnon  of  die  tnde, 
foHlanu  were  s>m1  compdEng  aD  die  wliolesale  dealers  to  ap|dy  In 
If  embers,  to  diem  lor  a  sopply ;  and  liai«  aooordinglj  from  time  tn 
pvehsse  sD  time  purchased  tlie  said  inqpoited  froits  at  few  prioei; 
^T^^lJl^^'^'*  «nd  haTc  afterwaifds  resold  to  the  members  of  the  Qobi 
^^^j^  ^  and  other  wholesale  deakrs,  at  lety  advanced  pnoe^ 

stsUiDr  re-  "^  ^  ""^  quantities  as  they  diougfat  proper;  snly 
grattog  or  ^  ^^^  *° J  merchant  or  importer  should  enter  into  snj 
monopoly.  treaty  for  the  sale  of  any  cargo  of  fiuit  to  any  odier 
Persons  con-  person  without  first  making  an  ofier  to  them,  have  re- 
tracting on  be-  fused  to  have  any  fiirther  dealings  with  them ;  and 
air  of  a  legal  have  made  such  threats  to  many  importers  of  fruit; 
whi  h  th  ^^^   hsLxe  been  enabled,   by  obtuning  such    command 

are  Members     ^^^  *^®  market,   to  raise  or  lower  the  price  of  fruit, 
as  a  Com-  '   "  *^®y  pleased, 
miltee,  are  '^ 

not  liable  to  nonsuit,  and  cannot  defend  an  ActioD,  upon  an  objection 
of  parties. 
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The  BUI  then  stated,  that  the  Plaintifis,  who  in  1802, 
when  they  entered   faito  btnmess,  became  members  of 
the  Cluby  having  discorered  these,  improper  practices, 
in  1804  withdrew  from  the  Club;     and  that  in   1805 
they  entered  into  a  treaty  for  the  purchase  of  part  of  a 
cargo;  which  treaty  was  broken  off  in  consequence  of 
an   agreement  by  the  chief  owner  of  the  vessel  with 
the  owner  of  another  vessel,  that  both  cargoes  shoold 
be  sold  together.     In  consequence  of  that  the  Plainiiffs, 
being  unable  to  purchase  the  whole,  and  much  in  want 
of  a  supply,  and  unable  to  obtain  a  sufficient  supply  in 
any  other  manner,    and    conceiving,    that  the  owners 
had  shewn  a  disposition  to  profit  by  the  competition 
between  the  Plaintiffs  and.  The  Fruit  Club,  to  obtain  as 
unreasonable  price,  entered  into  an  agreement  with  the 
Committee  of  The  Fruit  Club;  offering  not  to  oppose 
the  Committee  in  the    purchase  of    the  said  cargoes^ 
provided  they  would  let  the  Plaintiffs  have  a  fourth  part 
at  prime  cost.     An  agreement  was  accordingly  entered 
into;  but  not  reduced  into  writing:  the  Club  became  the 
purchasers  of  the  two  cargoes  of  fruit ;  and  delivered  eer« 
tain  parcels  to  the  Plaintiffs  at  certain  prices,  amount- 
ing in  the  whole  to  815/.  3s.  8d.    The  Bills  of  Parcels 
were  made  out  by  the  Defendants,  as  Agents  and  Trus'* 
tees  of  The  Fruit  Club  ;  and  tliey  were  not  themselves 
the  sellers  of  the  articles  to  the  Plaintiffs,  or  interested 
in  any  other  manner  than  as  Members  of  the  Committee* 
Soon  after  the  delivery  of  the  fruit  the  Plaintiffs  dis« 
covered,  that,  though  the  Committee  were  bound  by 
the  agreement  to  charge  the  Plaintiffs  no  more  than 
the  prime  cost,  they  had  fraudulently  charged  a  consi^ 
de;rable  profit  to  the  Plaintiffs ;  who  refused  to  pay  the 
whole.     An  action  was  brought  for  the  whole  sum  of 
815/.  3s.  8d.;  and  the  Bill  was  filed;  praying  a  discovery 
and  an  injunction. 


IBWi 
CorusiKS 

SlflTtf. 


To 
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mot. 
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To  this  Bill  the  Defendants  put  in  a  Demurrer;  in- 
dating;  for  cause,  that  it  appears  by  the  Bill^  that  the 
Plaintiffs  are  not  entitled  to  compel  the  Defendants  to 
diacover  the  matters  in  the  Bill,  or  any  of  them. 

Sir  Samuel  RonuUy  and  Mr.  Roupell,  in  support  of  the 
Demurrer,  contended,  that  the  tran^ction,  which  was 
ihe  subject  of  the  Bill,  being  illegal,  the  Court  would 
not  gire  any  aid. 

Mr*  WeihereUf  for  the  Plaintiff,  distinguished  this 
transaction,  the  act  of  one  individual,  shrinking  from  a 
Competition  with  the  large  body,  called  ''  The  Fruit 
''  Club,"  from  a  conspiracy  of  several  dealers  in  the 
trade ;  insisting,  that  this  could  not  be  the  subject  of 
a  criminal  charge ;  being  merely  a  waiver  by  one  per- 
son of  his  right  to  bid ;  and  comparing  it  to  an  agree- 
ment by  two  persons  to  purchase  a  pipe  of  Madeira, 
instead  of  tfiking  each  a  separate  cask:  which,  though 
the  effect  is  to  deprive  the  vendor  of  some  profit, 
could  never  be  considered  a  conspiracy,  or  in  any  re- 
apect  illegal. 

The  Lord  Chancellor. 
The  first  point  upon  this  Demurrer  is,  that,  if  the  dis- 
covery should  be  given,  the  Defendant  at  law  could  shew 
other  parties.  There  is  nothing  in  that;  for^  where  a 
legal  body  acts  by  Committees,  it  is  enough  to  consider 
the  contract  as  made  with  those,  who  think  proper  to 
undertake ;  looking  to  the  body,  for  which  they  under- 
take, for  indemnity;  and  the  Plaintiffs  at  law  cannot  be 
nonsuited,  nor  could  they  defend  an  action  against  them, 
upon  that  ground. 


Mr. 
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My  opinion  upon  the  transactioni  as  it  is  stated  in  1007. 

this  Bill,   is,  that  this  is  a  case,  in  which  the  Court      n^^m... 

^  L^OUSINS 

ought  not  to  assist  the  Plaintin.     This  transaction  has  «(. 

been  compared  to  the  purchase  by  two  persons  of  a        Smith. 
pipe  of  Madeira;    but   the   transaction,   stated  by  this 
Bill,  is  a  combination  of  the  whole  body  of  grocers  in 
London;  the  effect  of  which  is,  that  all  persons,  deal- 
ing in  this  article,  are  compelled  to  purchase  upon  the 
terms   dictated    by  this  Committee;    having   the  means 
of  buying  up  all  the  ffUit,  imported  from  all  parts  of 
the  world ;  and  holding  this  language,  that  those, '  who 
do  not  buy  from  them  exclusively,   shall  not  have  any 
supply.     This  is  not,  according   to  the  legal  definition 
of  the  term  forestalling,  much  less  regrating;   still  less 
monopolizing:   but  in  the  consideration  of  a  Court  of 
Equity  it   contains  the  mischief   of  all  three.      First, 
there  is  a  conspiracy  against  the  vendors :  next,  a  con- 
spiracy against  the  world  at  large ;    enabling  those  per-  ' 
sons  to  buy  at  any  price  they  may  think  proper ;   and 
then,  it  is  true,  they  can,  if  they  please,  sell  at  a  lower 
price  than  a '  fair  competition  in  the  market  would  pro- 
duce:   but  it  must  also  be  recollected,   that   they  can 
sell  upon  their  own  terms ;   and  the  manner,   in  which 
that    discretion  will    probably  be    exercised,    is    obvi- 
ous.    Then,   as  between  these    parties,    the  complaint 
is,  that  it  is  immoral  in  the  Defendants  not  to  let  this 
Plaintiff  have  his  bargain.     In  order  to  determine  be- 
tween them,  I  must  look  at  the  nature  of  the  bargain. 
The  effect  of  the  transaction  is,  that  they  are  to  be 
partners    in    purchasing    these    two    cargoes    of    frui^, 
What  b  that    but   an    agreement,    that    they  shall  be 
partners   in    a    transaction,    in  which    they  know  they 
are  acting  illegally.     I  have  known  cases  of  illegal  in-   Insarances  II- 
surance,  where,   if  upon   the   account  before   the  Mas-  legil  within  the 
ter,  they  appear  to  have  been  effected  by  a  greateifnnm-  Act  6  Ge^,  U 

ber'  of  persons  than  is  permitted  by  the  Act  of  ParUa-  <^  *®«  »•  12, 

.  not  allowed 
ment  . 

m  an  account 

before  the  Master. 

Vol.  XIII.  M  M 
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ment  (  ^1 )  in  favour  of  the  Chartered  Coiopaiues,  diose 
items  were  not  allowed  in  the  account;  aa  the  tram^ 
action,  though  right  among  the  parties,  was  ¥rroiig  with 
reference  to  the  public. 


This  Etemurrer  must  therefore  be  allowed. 


(21)  Sut  6  Geo.  I,  c.  18» 
«.  12.  Lord  L(mghhoTou§K% 
decision,    WatU   v.    Brooks, 


ante.  Vol.  Ill,  C12,  in  oppo- 
sition to  this,  has  been  oYeN 
rated.    See  the  note.  p.  374. 


1807. 
Apni  17/A. 
Defendant  to 
a  Bill  for  spe- 
cific perform- 
ance, proving 
an  agreement 
difierent  from 
that  insisted 
on  by  the 
Phdntiff,  maj 
have  a  Decree 
upon  his  An- 
swer, submit- 
ting to  per- 
form. 

A  Cross  Bill 
therefore, 
though  for- 
merlj  the 
course,  being 
unnecessary, 
wo^M  bejd&i- 
miiaed  widi 
Cesta. 


FIFE  V.  CLAYTON. 

^I^HIS  Bill  prayed  the  specific  performafioe  of  aA 
agreement  for  the  sale  of  an  estate  to  the  Phdn- 
tiff by  auction ;  insisting,  upon  the  Particular^  being  ge- 
neral, without  any  exception,  that  the  Plaintiff  was  eo' 
titled  also  to  a  right  of  common;  and  that  mere  parol 
declarations  by  the  auctioneer  could  not  be  admitted  in 
evidence  to  contradict  the  Particular.  The  Defendant 
however,  resisting  the  Bill  as  to  the  right  of  common, 
proved,  besides  the  parol  declarations  by  the  auctioneer, 
that  previously  to  the  sale  the  Particular  had  been  al- 
tered, by  inserting  an  express  exception  of  the  right  of 
common. 

Mr.  Leachy  for  the  Plaintiff^  upon  this  evidence  pio* 
posed,  that  the  Bill  should  be  dismissed. 

Sir  Samuel  Ramilly,  for  the  Defiesndant,  insisted^  that 
he  was  entitled  to  a  Decree  for  the  performance  of  die 
agre^nent,  as  it  was  proved,  widiout  a  Cross  Bill;  upoa 
the  authority  of  the  late  case,  StapyUon  v.  Scott  (22); 

where 


(22)  Ante,  425.   Gwywa  v.  LeiUnid^,  post.  Vol.  XIV,  58& 
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where  the  Masier  of  the  Ralls  dbmiMed  the  Cross  Bill 
with  costs;  consideriDg  it  unnecessary,  as  the  Court 
would  upon  the  answer  have  decreed  a  specific  per- 
formance of  what  was  the  real  agreemAit ;  and.  if  this 
cannot  be  done,  wherever  the  parties  differ  upon  the* 
terms  of  the  agreement,  considerable  expence  must 
be  incurred  by  filing  a  Cross  Bill,  though  perfectly  un- 
necessary; the  Defendant  submitting  to  perform  the 
agreement 


647 


iao7- 


Fife 
Clayton*  i 


The  Lord  Chancbllor* 
The  old  course  required  a  Bill  and  a  Cross  KIL  But 
I  am  willing  to  follow  a  precedent,  that  will  save  that 
expence,  and  is  right  upon  principle :  the  Plaintiff  by 
his  Bill  offering  to  perform  the  specific  agreement,  which 
lie  represents. 


A  Specific  Performance  was  decreed,  with  Costs, 


KIRKHAM  V.  CHADWICK. 


ftojuft. 

1807. 
April  27/il, 
28iA. 
^Y  indenture,  dated  the  17th  otJune^  1781,  Edward    A  renewable 

Chadwick  demised  to  Joseph  Boldon,  his  executors,  lease  not  io- 

&c.  various  premises,  to  hold  for.  the  term  of  84  years,  consistent  with 

at  the  annual  rent  of  120/-,  and  subject  to  payment  at  *  co^J>nw>^  ^ 

the  end  of  every  21  years  of  a  fine  of  211.  1*^  and  manage 

^  to  the  best  ad- 

vantage;  witn 
By  indentures  of  lease  and  release,  dated  Ae   l4th  reference  to 

.and   15th  of  December,   1781,    the   demised  premises,  the  subject,  a 
.  among  others,  were  conveyed  by  Edward  and  Thomas  trost  for  ere- 

Chadwick  ditors. 

Distinction  aa 
to  a  Charity  Estate,  let  n^n  a  long  lease, 
MM2 
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Chadwici  to  trustees,  tkeif  hdrs  and  sMignB,  to  hold  tot 
them,  their  heirs,  executors,'  administrators,  and  ti-> 
signs,  durilig  the  lives  of  Edward  and  l^'hamas  Choi' 
wick,  and  the  Airvivor,  upon  trust,  that  the  trustees, 
or  the  survivor,  his  or  their  heirs,  executors,  and  ad- 
ministrators, should  from  time  to  time  set,  let,  and 
manage,  the  estate  and  premises  to  the  best  advantage} 
and  apply  the  yearly  rents,  issues,  and  profits,  arising 
therefrom,  as  the  same  should  arise  and  be  made,  among 
the  creditors  in  satisfaction  of  their  debts,  as  therem 
mentioned ;  with  power  upon  the  death  or  resignation 
of  one  or. two  trustees,  for  the  survivors  or  survimr 
to  appoint  new  trustees,  until  the  trusts  should  be 
satisfied^ 


By  indentures,  dated  the  26th  of  October,  1783,  ftke 
trustees  and  Edward  ChadwicJc,  demised  to  Ridph  JLvrk" 
ham,  in  whom  a  term,  granted  in  March  1781,  for 
34  years,  was  by  assignments  vested,  his  executors,  &c 
to  hold  for  the  term  of  21  years,  subject  to  payment  to 
the  trustees,  their  heirs  and  assigns,  during  the  life 
of  Edward  Chadwick,  and  after  his  death  to  the  perscms 
entitled  in  remainder  on  the  determination  of  the  said 
term  of  21  years,  of  the  yearly  rent  of  120/.  and  a 
fine  of  21/.,  upon  the  day  therein  mentioned  to  the  per- 
son for  the  time  being  entitled  in  remainder.  TkmKos 
Chadwick  also  was  a  party  to  this  indenture;  which 
contained  a  covenant  on  the  pArt  of  Edward  Chad- 
wick  to  renew  the  said  lease,  and  also  on  the  part  of 
Thomas .  Chadwick,  that  he,  his  hieirs,  executors,  abd 
administrators,  *  would  from  tim#  to  time  during  his 
life,  and  after  the  decease  pf  Edward  Chadwiclt  Yn&L" 
out  issue,  at  the  request  and  costs  of  Kirkham,  his 
executors,  &c.  and  the  surrender  of  that,  or  any  fiitnre 
lease  or  leases  to  be  granted  in  pursuance  of  the  co- 
venants in  such  indentures  contained,  or  any  of  them, 
by  hims^  solely,  or  jointly  with  other  persons,  grant 
>v  and 
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and  execute  to  Ralph  Kirkham^  his  executors,  admi- 
nistrators,  and  assigns,  a  neur  indenture  of  lease  for 
the  term  of  twenty-one  years  from  the  making  of  such 
renewed  lease ;  in  and  by  which  renewed  lease  should 
be  contained  the  same  rents  and  covenants  for  re- 
newal, and  other  covenants,  as  were  in  the  said  inden- 
ture contained.  The  trustees  also  severally  covenanted 
for  themselves  and  their  sever^  heirs,  executors,  and 
administrators,  from  time  to  time,  (as  far  as  they  or 
any  of  them  lawfully  could,)  to  join  with  Edward  Chad- 
wick  and  Thomas  Chadwick,  respectively,  in  granting  such 
new  lease,  to  contain  the  same  rents,  covenants,  &c. ; 
and  it  was  agreed^  that  the  yearly  and  other  rents,  rer 
^e.rved  by  the  lease  of  March  1781,  should  cease;  and 
the  parties  should  be  discharged  from  the  covenants  of 
that  lease,  during  the  continuance  of  the  covenants  of 
this  or  any  future  lease. 


1807. 


KiRKHABf 
V. 

Chadwickw 


By  indentures,  dated  in  June  1801,  Edward  and 
Thomas  Chadwick  conveyed  all  their  respective  interests 
in  the  premises  to  John  Tasker,  the  surviving  trustee 
under  the  deed  of  December  1781,  and  Tftomas  Tasker^ 
his  son,  and  heir  at  law,  and  appointed  by  him  a  co- 
trustee, upon  trust  to  sell  for  the  benefit  of  the  creditors 
of  the  Chadwick  family ;  with  a  covenant  by  Edward 
and  Thomas  Chadwick  upon  coming  into  possession  tp 
execute  their  powers  of  leasing,  as  the  trustee^  shoidd 
direct 


Edward  Chadwick  died  without  issue.  The  Bill  was 
filed  under  the  Will  of  Ralph  Kirkhqm  against  Thomas 
Chadwick  and  Thomas  Tasker,  the  surviving  trustee; 
claiming  a  specific  performance  of  the  covenant  for  re- 
newal; alleging  expenditure  by  Kirkham  in  reliance  upon 
it  Under  a  settlement,  executed  in  1774,  Thomas  Chad" 
wick  was  tenant  for  life  of  the  premises,  with  limita- 
tions 
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iions  to  his  first  and  other  sons  in  tail;  and  die  leicr* 
sion  to  himself  in  fee.  That  settlement  gave  a  power 
of  leasingi  not  exceeding  twenty-one  years,  to  the  peraoo 
in  possession,  reserving  the  most  improred  rent,  md 
taking  no  fine* 


The  Defendants  by  their  answer  submitted^  that  Aey 
were  not  bound  to  renew. 


«» 


April  28/A, 


The  Master  of  the  Rolls  (33). 
The  principal  question  isji  whether  the  Defendant, 
the  trusteei  is  not  obliged  to  join  in  this  lease.  It  k 
contended,  that  he  is  not  to  be  compelled  to  join ;  as 
the  covenant  in  question  is  in  breach  of  his  doty;  in* 
sistihg,  that  the  covenant  for  renewaJ  is  inconsistent 
with  the  covenant  in  the  deed  of  trusty  and  dierefore 
ought  not  to  be .  performed :  I  see  no  reason,  why  Chad* 
wick  ougl^t  not  to  perform  it.  As  to  the  Defendanti  th9 
trustee,  he  says,  that  this  covenant  is  to  the  prejudice 
of  the  covenant  to  let  and  set  to  the  best  advantage* 
^he  question  is,  whether  the  proposition  is  made  oo^ 
that  the  covenant  was  in  breach  of  his  trust.  It  has 
been  compared  to  the  familiar  case  of  Charity  Leaaob 
where  trustees  have  let  the  premises  improvidendy  npon 
long  leases,  and  where  it  is  presumed^  they  hafe  dome 
wrong  by  granting  such  leases  {24t\  The  analog;  does 
not  hold:  the  principle,  as  applied,  is  totally  dflfeicBt 
from,  and  directly  opposite  to,  that,  which  must  go- 
vern the  present  case.  A  trust  for  a  Charity  b  al- 
ways of  a  permanent  nature,  and  generally  calculated 
for  perpetual  endurance*    This*  is  a  ^temporary  tntft 

Traits 
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Trusts  of  this  kind  are  generally  short.    Creditors  hardly 
ever  expect,  that  such  a  trust  as  this  should  endure  for 
more,  than  twenty-one  years.    It  was  their  interest  to  get 
the  highest  rent  for  twenty-one  years ;  and  at  the  grant- 
hig  of  this  lease  they  looked  to  the  circumstance  of  jpre* 
sent  advantage;  and  are  not  to  be  supposed  to  have  looked 
to  a  subsequent  period.     The  trustee,   making  a  long 
lease,  evidently  goes  beyond  the  purposes  of  the  trusty 
What  have  the  creditors  to  do  with  the  mode,  in  whicfi 
the  estate  is  to  be  let,  after  their  debts  ara  paid?    Had 
^hey  been  told,  that  they  might  let  this  estate  at  a  lower 
rent  without  the  covenant  of  renewal,  they  would  have 
rejected  it.;   and  desired  to  get  the  highest  rent  they 
could,  looking  to  their  present  advantage.    The  ques- 
tion is,  whether  it  was  a  fit  covenant  at  that  time?    The 
Defendants  should  have  shewn,  that  it  was  not  so.     It 
must  be  recollected,    that  all  parties   then  concurred: 
,whence  it  is  fair  to  presume,  that  it  was  a  covenant  not 
prejudicial  to  the  creditors  at  that  period.    There  is  no 
evidence,  that  it  was  prejudicial  to  them.  It  was  objected, 
that  from  the  present  increased  value  of  the  premises  it 
must  now  be  deemed  a  prejudicial  covenant:  but  the  pre- 
sent value,  that  can  possibly  be  made,   shews  nothings 
.Consider,   how  this  property  is  circumstanced.    There 
stiU  exists  a  lease  for  eighty-four  years ;  which  may  at-^ 
tach  upon  this    property.      Chadunck  may  execute  his 
power :  what  interest  has    the   trustee  ?  -  Nothing  but 
-an  interest  during  the  life  of  Chadunck.    It  would  be 
an  hazardous  interest  for  any  person  but  the  t'laintiff 
to  take  a   lease.    I  doubt,  whether  any  person  would 
give  the  extended  value;  or  lay  out  money  in  improv- 
ing premises  so  circumstanced.    The  Plaintiff  however 
stands  upon  different   ground;   as  she  knows  what  to 
calculate  upon  to  a  certainty;   looking  to  the  term  of 
eighty-four  years ;  and  therefore*in  that  situation  it  is  idle 
lo  talk  of  what  the  present  value  is.    Besides,  it  is  not 
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in  evidence,  whether  there  is  any  creditor  now  in  exiit- 
ence,  by  whom  the  trustee  Tasker  would  be  liable  to  be 
called  upon.  Tasker  seems  therefore  to  have  failed  in 
his  objection.  .  Decree  a  specific  performanoe,  with 
costs,  as  against  Chadwick,  and  without  costs j  as  agaipst 
Tasker. 


1807. 
April  29M. 
JurisdictioQ  of 
a  Court  of 
Bquity  upon  a 
Bill  by  Officers 
of  the  Army 
and  the  East 
India  Com- 
pany, on  be- 
half of  them- 
selves and  all 
others,  &c. 
for  an  accoont 
of  prize  mo- 
ney received, 
beyond  the 
due  propor- 
tion, and  for 
a  distribution 
according   to 
the  King*s 
grant  and 
usage;  con- 
sidering the 
Defendants 
as  trustees. 
But  upon  the 
construction  of 
the  grant,  as 


BROWN  V.  HARRIS. 
BROWN  V.  HARRIS. 

nPHE  Bill,  filed  by  Archibald  Braum,  a  Colonel  in  the 
service  of  the  East  India  Company,  and  also  a  Co- 
lonel by  Brevet  in  his  Majesty's  Service,  and  by  some 
other  officers  in  the  service  of  his  Majesty  and  the  Easi 
India  Company,  on  behalf  of  themselves  and  the  otbor 
officers  and  privates  of  the  united  and  conjunct  forces 
of  his  Majesty  and  the  Company,  who  were'  employed 
in  the  war  against  the  late  Tippoo  SuUaun  in  the  East 
Indies  in  the  year  1799,  stated,  that  by  Letters  Pat^ 
31  Geo.  IL,  his  Majesty  granted  to  the  Ea4t  In^iu  Com- 
pany, th^  successors  and  assigns,  all  such  booty  or 
plunder,  which  since  certain  former  Letters  Patent^ 
granted  to  the  Company,  had  or  should  be  taken  fipon 
any  of  the  enemies  of  the  Company,  or  any  of  his  Ma- 
jesty's enemies  in  the  East  Indies  by  any  of  the  ships  or 
forces  of  the  Company ;  provided,  that  the  said  plunder 
should  be  taken  during  wars  carried  on  by  the  forces, 
raised  and  paid  by  the  Company  alone,  or  by- the  ships 
employed  at  their  sole  expence;  saving  his  Majesty's 
prerogative  to  distribute  the.  said  plunder  or  booty  in 
such  manner  and  proportions,  as  his  Majesty  should 
think  fit,  in  all  cases,  where  any  of  the  forces  by 
l^nd  or .  sea  of  his  Majesty,   his  heirs  and  successors, 

should 
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sbould  be  appointed  aifil  commanded  to*: set  in  cotjA  * 
junction  .with  the  ships  or  forces  of  the  Com]^any.  J 

The  Bill  farther :  statedy  that  in  the  war  against  the 
)ate  Tippoo  Suliaun  in  1799  the .  army  was  composed 
of  his  Majesty's,  ,  the .  Company's,  and./ the  Ni»dm% 
Forces,  under  the  command  of  the  Defendant  Lieutet 
nant-Gener^l /'aiTM,  ,ap  Commander-in?Cbief;  and  veiy 
large  booty  and  plunder  were  taken,  j^ai^icularly  at  ^the 
.capture  of  Setingapt^tam  in  May  1798  ;f  and  that,  .after 
setting  apart  one-fqurth  part  for  thb]yNixamf  the,?ie- 
nuuning  thrjee-fourtl^s  were  in  Septen^ber  1799  dilirided 
and  distributed  by^  General  HarrU,:jaiid  the  othezflhSf 
fendants  Generals  Floyd  and  Stuart^  among  the  ,Defen«> 
dant  General  Har^  and  the  General,  and  other,  officers, 
soldiers,  and  forces,  .of  which  the;jaid  united  army  wa« 
composed*  ^  r  x 

* 
•  > 

The  Bill  also  stated,  that  the 'plunder,  being  taken 
))y  the  said  conjunct  army  of  his  -Majesty,  the  Company, 
and  the  Nisam,  acting  in  alli^ce  with  the  Company, 
ought  not  to  have  been  divided  and  distributed  with- 
out his  Majesty's  grant:  his  late  Majesty  having  by 
his  Letters  Patent  saved  his  prerogative  to  distribute 
the  plunder  in  such  manner  and  proportions,  as  his 
Majesty  should  think  fit,  in  all  cases,  where  any  of 
the  forces  by  land  or  sea  of  his  Majesty,  his  heirs 
and  successors,  should  be  appointed  and  commanded 
to  act  in  conjunction  with  the  ships  and  forces  of  the 
Company. 

T^he  Bi|l  then  stated,  that  a  memorial  was  presented 
by  the  Company  to  his  Majesty ;  representing  the  mat- 
ters aforesaid;  and,  that  in  the  late  war  against 
Tippoo  SuUaun  considerable  booty  ^d  plunder  bad 
b^en  taken  in  expeditipns,  in  which  his  Majesty's  forces 

had 


)ii^ 


leoTl 


Bnowii 
HARitiav 


•N- 


h 


_.  .    «*••.• 


5'i2  CASES  IN  CHANCERY. 

VWI4  cmfployed  conjunctly  with  the  ibcces  of  the 
but  the  whole  expence  of  such  wiir  hid 
by  the  Company;  and,  that  upon  former 
of  wars  m  IndiOy  in  which  his  Majesty's  forces 
,^^  (Im  forces  of  the  Company  had  been  employed 
.vi^iMittly,  his  Majesty  had  been  usually  pleased  to 
^liuic  the  booty  and  plunder,  taken  in  such  wars,  to 
(he  Company,  as  to  one  moiety  thereof  for  their  own 
u«e,  towards  their  own  expences ;  and  the  other  moiety 
iu  trust  to  be  by  the  said  Company,  or  hy  those, 
whom  they  should  appoint,  divided  amongst  the  com- 
manders, officers,  and  men,  belonging  to  the  forces 
employed  in  such  wars.  The  memorial  fiurther  repre- 
sented," that  all,  or  the  largest  part  of,  the  plunder, 
taken  in  the  late  war,  except  the  artillery  and  stores, 
had  been  appropriated  and  divided,  without  any  autho- 
rity from,  or  privity  with  the  Company,  by  the  coid» 
mandcr  and  officers  among  his  Majesty's  forces  and 
the  forces  of  the  Company,  and  to  the  use  of  the 
Nixam,  for  the  benefit  of  his  Highness  and  his  forces, 
engaged  in  *the  war;  and  prayed,  that  his  Majesty 
would  confirm  the  appropriation  of  such  part  of  the 
booty  and  plunder,  which  had  been  already  made ;  and 
direct,  that  such  the  division  of  such  part  thereof  as 
had  been  appropriated  to  the  use  of  the  commandefy 
officers,  and  forces,  of  his  Miyesty  and  the  Company, 
should  be  made  conformably  to  the  usage  theretofore 
practised  in  like  cases ;  and  grant  to  the  Company  all 
the  residue  of  the  said  plunder  and  booty,  and  the 
artillery  and  military  stores;  to  hold  to  the  Company 
and  their  successors,  as  to  three-fourth  parts  thereof; 
and,  as  to  the  remaining  fourth,  to  be  accounted  for  to 
the  Nizam. 

The  Bill  farther  stated,  that  by  Letters  Patent,  £Sd 
Nocember,    41  Geo.  III.  his  Majesty  granted  and  con- 
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firmed  unto  hb  foroeti  and  the  forces  of  the  Company, 
ttid  the  Nixam,  for  the  benefit  of  himself  and  his  forces, 
all  such  part  of  the  booty  and  plunder,  taken  in  the 
war  with  the  late  Tippoo  SuUann,    (except  the  artil- 
lery and  stores)  has  had  already  been  appropriated  and 
divided  by  the   commanders   and    officers,    engaged  in 
said  war,  amongst  said  forces  and  the  Nizam  ;  to  have 
and  to  hold  the  same  to  his  Majesty's  said  forces,  and 
to  the  forces  of  the  Company,  and  to  the  Nizamt   for 
the  benefit  of  himself  and  his  forces,  engaged  in  said 
was,   {except  as  before   excepted),   in  as  full,   large^ 
ample,  and  beneficial,  manner,  as  if  the  same  had  been 
originally-  granted  by  his  Majesty  for  their  benefit  re* 
spectively;    and  hi^  Majesty  thereby  granted  unto  the 
Company  and  their  successors,  according  to  the  usage 
recited,  all  the  residue  of  said  plunder  and  booty,  and 
the  artillery  and  military  stores,  taken  in  said  war ;  to 
have  and  to  hold  unto  the  Company  and  their*  successors, 
as  to  three-fourth  parts  thereof,  for  their  proper  use  and 
benefit;  and,    as  to  the  remuning  fourth  part  thereof, 
for  the  benefit  of  the  Nizam  and  his  forces ;  and  to  be 
accounted  for  to  his  Highness  by  the  Company* 


1807. 
Brown 
Harris. 


The  Bill  farther  stated,  that,  besides  the  Defendant 
General  Harris^  the  Commander-in-Chief,  there  were 
six  other  general  officers  in  the  said  united  army ;  and 
that  by  the  distribution  of  the  remaining  three-fourth 
parts  of  the  plunder,  made  by  the  Defendants  Harris, 
Floyd,  a^d  Siuari,  one  whole  eighth,  amounting  in  sterU 
ing  money  to  139,962/.  Ids.  was  allotted  to  the  Defendant, 
General  Harris,  as  Commander-in-Chief;  and  the  sum  of 
•14,400/,  was  allotted  to  the  Defendants  General  Stuart 
«md  General  F/oyd;  and  10,800/.  to  the  other  four  general 
officers ;  that  the  said  division  and  distribution  were  not 
conformable  to  usage;  and  by  which  General  Harris 
deceived  64,981/.  4fS.  more  than  he  ought  to  have  re- 
ceived. 
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ceived,  GenevBla  Floyd  und  Stuart  S569L  15s.  4d.  more 
than  they  ought  to  have  received:  but  the  sums  allotted 
and  paid  to  the  other  four  general  officers  were  less 
than  they  ought  to  have  received  by  30/.  4#.  &I.  each. 
The  Bill  charged,  that  the  said  distribution,  if  made 
by  a  committee  of  officers,  as  pretended  by  the  De- 
fendants, was  not  fairly  and  properly  made,  nor  in  such 
shares  and  proportions  as  are  conformable  to  usage; 
that  in  all  cases;  where  there  has  been  but  one  general 
officer,  commanding  an  army,  he  has  received  accord- 
ing to  usage  one-eighth  of  the  plunder:  where  two 
general  officers,  the  senior  has  received  two  thirds  of 
an  eighth,  and  the  other  the  renuuning  third-;  and  where 
there  have  been  three  or  more  general  officers^  the 
commanding  officer  has  received  one  half  of  an  eighth, 
and  the  other  half  has  been  divided  among  the  other 
general  officers;  that  the  constant  usage  has  been  lor 
all  the  general  officersi  employed  together  in  one  army, 
to  recdve  among  them  one-eight  of  the  plunder;  and 
that  such  usage  is  conformable  to  his  Majesty's  prodama- 
tion,  dated  the  17th  of  Aprils  1793,  regulating  the  dis- 
tribution of  prize-inoney  in  his  Majesty's  Navy;  that 
the  grant  of  his  Majesty  does  not  operate  to  confirm 
the  distribution  in  all  events ;  but  only  sq  fi|r  as  miBcte 
according  to  usage. 


[  557] 


The  Bill  prayed  an  account,  of  the  sums  received  by 
the  Defendants  for  their  shares,  beyond  the  propor- 
tions .they  are  respectively  entided  to  by  usaige;  and 
that  they  may  refund ;  in  order  that  a  distribution  may 
be  made  among  the  Plaintiffit,  and  the  other  officers 
and  privates  of  the  said  miited  and  conjunct  army, 
accordidg  to  his  Msyesty's  grant,  and  the  usage  in  like 
cases.    ... 

To  this  Bill,  the  Defendant  Qeneral  Harris  put  in  a 
d^uirrer  to  the  discovery  and  relief.    A  similar  demurrer 

was 
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was  also  put  in  by  the  Defendant  General  Siudri.    Ge« 
neral  Floyd  was  out  of  tbe  jurisdiction. 

•Mr<  Richards^  Mr.  Hart,  and  Mr.  W.  Agar,  for  the 
Demurrer. 
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Sir  Arthur  Piggoti,  S\r  Samuel  RomUjfi  and  Mr.  Wyatii 
in  support  of  the  BilL 

The  Lord  Chancellor. 
In  these  causes  the  rights  of  the  pairties  must  turn 
upon  the  construction  of  the  instrument  The  BHls  arcJ 
filed  by  officers  of  the  King's  army  and  of  the  East  India 
Company,  on  behalf  of  themselves  and  the  other  officers 
and  privates  of  the  United  Forces  of  his  Majesty  and 
the  East  India  Company,  who  were  employed  in  the  war 
against  the  late  Tippoo  Sultaun  in  the  East  Indies  in 
the  year  1799;  stating  the  grant  of  his  late  Majesty; 
the  effect  of  which  is  to  regulate  the  distribution  both 
between  the  classes  and  the  individualsf  composing  them, 
as  his  Majesty  could  before  the  Prize  Act,  in  the  exer^^ 
cise  of  his  prerogative,  regulate  it  with  reference  to  both 
those  objects. 

.  The  Bill  then  states  the  distribution  of  a  large  part 
of  the  plunder,  which  is  particularly  described  afterwards 
in  the  Bill,  contrary  to  the  usage,  according  to  the 
Letters  Patent  of  the  late  King ;  saving  his  Majesty's 
prerogative  to  distribute  the  plunder  and  booty  in  such 
manner  and  proportions,  as  his  Majesty  should  think 
fit,  in  all  cases,  where  any  of  his  Majesty's  forces  by 
sea  or  land  should  be  appointed  to  act  in  conjunction 
with  the  ships  and  forces  of  the  Company.  The 
*  prayer  of  the  Bill  insists  upon  the  jurisdiction  of  this 
Court  to  consider  the  Defendants  as  trustees. 

Upon  the  Demurrer  to  this^Bill  I  cannot  bring  myself* 
if  the  effect  of  the  grant  is  properly  stated,  to  say,  the 
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toitrt  has  no  jurisdiction;  fon  whoever  are  tb^  pai^ 
ties,  and  whatever,  may  be  the  inconvenieneef  the  effect, 
is,  that  those,  who  hold  the  property,,  hold  it  upon  a 
tonist  for  those,  whp  are  entitled  tp  it ;  and  the  Court 
inust  take  the  jurisdiction,  unless  it  is  shewn,  that  there 
is  no  jurisdiction;  or,  that  these  is  a  jurisdicticm  ebe- 
^bere.  The  jurisdiction  has  been  held  in  cases  just  as 
complicated  2  for  instance^  the  case  of  prise  agents,  h6iA^. 
ing  thepro]^rty(S5).         » 


Consider  then  the  effect  of  the  Lettef^  Bfttent ;  stst- 
Iqg  the  usage  of  the  Crown  to  grant  the  booty  and 
plunder^  taken  in  such  wars,  to  the  Company,  as  to 
0ne  moiety  thereof  for  their  own  use,  UmatiB  diei# 
expences;  and  the  6ther  moiety^  in  trust,  to  be  by 
the  Company,  or  by  those,  whom  they  shaB  appoint, 
divided  amongst  the  commanders,  officers,  and  meii# 
belonging  to  the  forces  employed  in  sucfa  wars;  repre* 
sendng,  that  it  was  the  usage  of  the  Criown^  not  to 
point  out  the  diares  and  quotas,  in  whidi  the  officers 
and  othei^  respectively  should  take  that  ttoiety,  but  ts 
grant  the  whole  in  two  moieties :  one  to  the  Company^ 
to  be  retained  by  them  towards  their  expenoea:  di6 
others  also  to  the  Company^  to  be  distributed  by  dieni, 
or  the  persons  they  should  ajppoint,  among  the  com- 
manders, officers,  and  men ;  and  leavii^  open  the 
consideration,  whether  the  distribution  would  not  be 
more  properly  made  by  them,  with  reference  to  the 
[  ^559  ]      *  consideration  of  merit  and  demerit^  thrni  if  the  Crown 

were  itself  to  distribute. 


The  prayer  of  the  Memorial,  presented  to  the  Crown 
by  the  East  India  Company,  is,  that  his  Majesty  wiD  be 
pleased  to  confirm  the  appropriation,  already  made  with- 
out authority ;  and  to  direct,  that  the  division  of  sock 
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pAti  thereof,  as  had.  been  appropriated  to  the  use  of 
the  commanders,  officers,  and  forces  of  the  Company, 
should  be  made  conformably  to  the  ttsage. 

I  construe  that  as  having  reference  to  the  foiteer 
part  of  what  is  stated  in  the  Memorial ;  meaning  only, 
that  it  was  the  prayer  of  the  Company,  that  his  Majesty 
would  substitute  that  sort  of  division  they  meant  to 
have  sanctioned,  and  the  appropriation  they  desire  to 
have  confirmed,  instead  of  that,  which  would  have 
taken  place  under  the  usage;  if  his  Majesty  had  granted 
according  to  the  usage,  above  stated,  in  moieties:  one 
to  the  Company,  to  be  retained  by  them  towards  theii* 
expences:  the  other  also  to  the  Company,  to  be  dis- 
tributed by  the  Company,  or  those,  whom  they  should 
appoint;  as  here  stated. 

Whatever  the  consequences  may  be,  the  Crown  has 
not  gone  fiir  enough  by  these  Letters  Patent  to  create 
those  rights  in  the  individuals>  forming  the  whole  of 
the  class  of  persons,  who  are  represented  by  these  Plain* 
tiffs,,  which  would  make  them  Ce9tuis  que  irusi,  with  of 
title  to  such  disposition  of  the  property  among  them, 
respectively,  as  this  Bill  supposes  they  n^ay  have. 

If  I  am  wrong  in  that  construction,  if  they  have  m 
right  to  the  property  in  other  hands,  I  repeat,  that  th# 
Court  has  jurisdiction. 
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Brown 
Harius;!. 


The  Demurrers  were  allowed* 
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1807. 
April  8dlik. 
Mortgagor, 
Defendant  to 
a  Bill  of  Fore- 
dofnre,  being 
in  Contempt, 
cannot  obtain 
the  reference 
on  Motion 
under  the 
Statute. 


HEWITT  r.  'MCCARTNEY. 

^HE.Bill  prayed  a  foreclosure.^  The- Defendant  had 
appeared,  .but  had  not  put  in  an. Answer;  and> 
paying  stood  out  all  process,  the  Ciause  was  set  down  in 
^^regular  course,  for  the  purpose  of  taking  a  Decree 
pro£tmfesso0    The  Defendant  ,under  those  circumstances 

moved  for  the  usual  reference  under  the  Statute  ( 86  )| 

' . '  *  *        *   *• 

to  taj^e  the  accounts;  offering  to  .pay  what  should  ap- 
pear  to  be  due* 


.  Mr.  HecM,  for  the.  Plaintiff,  under  these  circum- 
sti^nces,  and  tlie  Defendant  being  in  Contemptj  opposed 
the  motion. 


c.v. 


i  Mr.  Fonblanque,  for  the  Defendant,.^  insisted^  that  a 
mortgagor  has  this .  right  under  the  Statute ;  ^and  the 
Court  has  no  discretion ;  distinguishing,  the  .case  pf^con- 
tempt  from  outlawry ;  in  which  situation  certainly  a  Couft 
could  not  hear  the  party,  making  any  claim. 

The  Lord  Chancellor. 
I  disavow  all  discretion,  except  a  judicial  discretion: 
but  I  cannot  put  this:construction  upon  the  Statute;  that 
a  party,  in  contempt,  can  claim  the  relief  given  by  it, 
as  if  he  werie  not  in  co/itempt.  The  effect  of  the  con- 
tempt, according  to  the  law  of  every  Court,  is,  that  the 
Defendant  cannot  come  in  upon  this  motion. 


No  Order  was  made. 


(26)  Statute  7  Giso.  II,  c.  20.    See  Huton  v.  Hewmm,  ante, 
Vol.  IV,  105,  and  the  note. 
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Rolls. 
ROBERTS  V.  MASSEY.  1807. 

April  90th. 
nPHE   Bill  prayed    the    specific    performance    of   a    Effect  of  a 

.  contract  fbr  the  purchase  of  an  estate  from  thef  deposit  by  ven- 
Plaindffs,    at    the    price    of  12,000t     The    Plaintiffs  <J«o»  ^^h  no- 
net  being    prepared    to  make  the    title  at    the    time  ^^®  ^  vendor; 
appointed,  the  Defendant  gave  4hem  notice,    that  he  J^  **?•*'  ^'Z^®' 
had  paid  the  money  into  a  Bank:  where  it  was  not  pro-      .      ^    .  . 
duciiig  interest;  and  that  he  would  not  be  answerable  for  j^g^.  qq|  ^^ 
interest.    Afterwards    he    invested    tfib    money  in   the  a  tender  and 
3  per  cent.   Consolidated  Bank  Annuities,  when  they  appropriation, 
were  at  50;  giving  notice  of  that  also  to  the  Plaintiffs;  transferring 
who   returned    no  answer  for   two  years    and  a  half;  ^®  "•j^  "  ^ 
when,   the  funds  having  risen  to  between  60  and  68,  ^^Sier"?^^"**** 
they  signified  their  assent;  and  claimed  the  Stock  upon  an  l'- 

making  out  the  title  to  the  estate.    The  Defendant,  sub-  vestment  in 
mitting  to  take  the  estate,  insisted,  that  the  Plaintiffs  Stock  by  the 
were   entitled    only   to   the    purchase-money  with    in-  vendee,   the 

terest.  ^'1®  not  being 

ready,  and  the 

Mr.  Richards  and  Mr.  Owen,  for  the  Plaintiffs,  con-      ,.      ^^  S 

notice,  but  re- 
tended,  that  the  investment  of  the  money  amounted  to  ^^,^iQ« 

a  tender  and  appropriation ;  and  that,  if  the  event  had  g^er,  the  ad " 
turned  the  other  way,  the  loss  must  have  fallen  upon  TanUge  by  a 
the  Plaintiffs.  rise,  as  the 

loss  by  a  fall, 

Sic  Samuel  RomiUy  and  Mr.  Benyon,  for. the  Defen-  ^  ^«  v®**- 
dant,   denied    that;    and    insisted,    that,    as    the    loss  9®®^* 
must  have  fallen  upon  the  Defendant,  the  benefit  must 
be  his. 

I 

I'he  Master  of  the. Kolis. 
It  does  not  appear  to  me,  that  this  has  the  natuffe 
of  a  tender.    The  intention  was  not,  that  the  money 
Vol.  XIII.  NN  was 
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was  to  be  accepted;  or  that  the  Defendant  sfaooM 
part  with  it;  for  the  conveyance  was  not  ready.  The 
money  was  to  be  paid  over,  only  when  the  conveyance 
was  made :  the  purpose  of  depositing  the  money  was 
merely  to  stop  interest.  That  b  the  only  effect  of  the 
deposit ;  and  that  effect  it  would  have  had ;  that  if  the 
money  was  ready  at  the  dayi  the  Defendant  pving 
notice^  which  is  required  iti  some  cases,  and  the  ven- 
dor not  being  prepared  to  make  a  titles  or  a  aufficient 
conveyance,  interest  should  not  run  from  that  time* 
But  I  never  knew,  that  a  deposit  had  any  other  effect; 
that  it  imposed  iciiability,  or  a  responsibility  upon  the 
partyi  to  wlipm  that  notice  was  given;  throwing  upon 
him  any  risk  as  to  the  principal.  The  principal  re- 
mains entirely  at  the  risk  of  the  party,  making  the  de« 
posit.  He  cannot  by  depositing  the  money  with  his 
bankers  throw  the  risk  of  their  credit  upon  the  odier 
parties.  They  are  not  called  upon  to  express  th^  opi* 
nion  of  that  Bank,  or  to  say  any  thing  upon  the  sub- 
ject. There  is  no  difieraice  between  diat  and  a  de« 
posit  at  the  Bank  of  England,  or  a  convernon  of  the 
money  into  Stock ;  as  the  one  party  has  no  more  right 
to*  make  the  other  consent  to  have  the  fund  laid  oat 
in  Stock  than  in  a  private  Bank.  Suppose  a  loss  had 
happened,  and  the  Defendant  attempted  to  throw  the 
loss  upon  the  Plaintiffs :  could  he  do  so  ?  They  would 
have  said,  he  gave  them  notice  of  a  purpose  and  inten- 
tion, not  theirs,  but  his  own.  He  puts  it  so.  He  does 
not  put  it,  as  having  consulted  them  upon  the  propriety 
of  the  Act.  They  would  have  asked>  what  business 
they  had  with  his  intention :  what  obligatfon  notice 
of  what  he  resolved  to  do  could  impose  upon  themt 
They  would  have  said,  he  could  not  iippose  upon  dien 
even  the  duty  of  dissuading  him,  and  of  stilting  the 
consequences:  all  that  is  for  him  to  judge  of.  The 
Defendant  accordingly  professed  to  judge  of  it  faun- 
*self.  Not  receiving  an  answer,'  he  still  proceeds  to 
invest  the  money  in  Stodw.     It  would  therefore  ha^'e 

been 
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hbin  absolutely  Impossible  for  hinii  if  the  Stock  had 
fidlen,  to  throv  the  loss  upon  the  Plaintiffs;  and  the 
converse  is  a  necessary  consequence;  that,  an  advan- 
tage having  arisen,  it  is  impossible  for  them  to  claim 
the  advantage.  As  the  risk  was  his,  the  benefit  also 
must  be  his(S7). 


1807. 


'    The  Decree  was  made  accordingly  for  a  specific  per- 
formance. 


(27)  Acland  v.  Cuming^ 
fi  Madd.  ^.  The  abstract  in 
the  margin  u  rather  coofased. 
The  purchaser  proposjed  to 
the  vendor  to  lay  oat  the  pur- 


chase-money in  Exchequer 
Bills;  and  the  vendor  was 
hiDld  entided  to  the  purchase? 
money  with  4  per  cent,  in- 
terest. 


Roberts 
Hassby. 


OGILVIE  V,  HERNE. 

^T^HE  Bill  prayed  a  general  account  of  all  dealings 
and  transactions  between  the  Plaintiff*  and  the  De- 
fendants; who  had  been  concerned  for  the  Plwitiff  as  his 
Solicitors ;  and  that  the  Defendants  may  be  decreed  to 
deliver  up  isecurities,  obtained  by  them,  for  an  alleged 
balance  of  1200/. 


The  Defendants  by  their  answer  insisted  upon 
three  stilted  accounts,  delivered  upon  the  9th  August, 
1793;  the  5th  of  May,  1794;  and  the  17th  of  July, 
1795.  In  April  1799  the  Master  made  his  Report 
tinder  an  Order,  obtained  by  the  Defendants,  for  taxing 
their  Bill  of  costs.  The  Defendants  afterwards  deli- 
vered their  subsequent  final  account,  which  was  ap- 
proved and  settled  by  the  Plaintiffs  who  executed  a  bond 

for 
an  original  Salt,  seekiag  a  Decree,  inconsistent  with 
therefore  dismissed,  with  Costs. 


Rolls. 
1807. 
May  4th. 
A  Decree, 
taken  pro  con" 
fetto,  in  the 
ordinary 
course,  after 
appearance, 
^not  under  the 
'Stat.  5  Geo.Ih 
c.  25,  can  be 
impeached,  as 
any  other  De- 
cree, only  di- 
rectly, by  a 
Bill  of  Re- 
view,  or  a  Bill 
to  set  it  aside 
for  fraud;  not 
collaterally,  by 
it.    SnchaBill 
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for  the  hsihxice,  in  August  1800,  and  'othe»'  securidesT 
In  1803  the  Defendants  filed  a  Bill  to  obtain  the  benefit 
of  their  securities ;  to  which  the  PlaintifiB  put  in  an  ap- 
pearance ;  but,  residing  at  Halyrood  House  in  Sc6iUmd% 
♦never  put  in  ah  answer :  and  upon  the44th  oiFebnutnff 
1806,  a  Decree  was  pronounced  at  the  Rolls,  that  the 
Bill  be  taken  pro  Confesso;  and  directions  were  giren 
abcordingly(38).  The  Defendants  insisted  npm  the 
Decree  in  the  former  suit^  as  a  bar  to  this  suit. 


Mr.  Hart  and  Mr.  Heald,  for  the  Plaintiff.— Siir  Sif 
muel  Romillyt  for  the  Defendants,  took  the  objectioii, 
that  the  Plaintiff  could  not  be  permitted  to  go  into  the 


cause. 


T/ie  Master  of  tlie  Rolls. 
In  th!^  cause  the  Plaintiff  cannot  possibly  go  into  the 
merits.  The  Decree,  obtained  Upon  the  Bill,  taken 
pro  Confesso,  is  just  the  same  as  any  other  Decree  of 
the  Court.  The  consequence  is,  that  it  cannot  be  im- 
peached collaterally;  but  ihust,  like  every  other  Decree^ 

^  be  impeached  directly,  upon  a  Bill  of*  Review,  or  a  Bill 
to  set  it  aside  for  Fraud.  Where  is  the  injustice,  of  not 
permitting  the  Defendant,  against  whom  such  a  De- 
cree has  been  made,  to  proceed  xroUaterally  ?  It  is  the 
effect  of  his  own  obstinacy,  not  putting  in  his  answer. 

•  He  desires  to  do  now  what,  I  must  take  it,  he  wilMy 
and  obstinately  did  not  do  before.  Either  be  was,  or 
was  not,  in  possession  of  all,  that  he  now  knows.  If  he 
Was  in  possession  of  all,  he  now  knows,  there  is  no  pre- 
tence for  any  indulgence :  if  he  was  not,  if  any  thing 
has  since  come  to  his  knowledge,  any  new  evidence, 
laying  a  ground  for  impeaching  the  account,  that  b  tiie 
foundation  of  a  Bill  of  Review,  to  impeach  the  De- 
creel  Therefore  qudcunque  vid  there  is  no  pretence  fi>r 
t)iis  Bill.  The  effect  would  be  two  inconsistent  De- 
crees, in  opposition  to   each  other.     A  Decree  upon  i 

•  BiH 

(28)  Heme  v.  Ogihie,  ante,  Vol,  XI,  77. 
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Bill^.  taken  .j9ro  Confesso^  according  to -the  ordinary  course 
-of  the  Court,  is  perfectly  diflferent  firom  a  Diecree  under 
•the  Statute  (S9).  In  the  former  .case,  as  at. Common 
Law  there  can  be  no  judgment  against  a  man  without 
appearance,  though  the  Plaintiff  may  proceed  to  out- 
lawry,  so  here,  you  may  have  all  sorts  of  process ;  but 
you- cannot  have  a  Decree.  But,  when  the  Statute  in- 
terferes, to  enable  the  Plaintiff  to  obtain. a  Decree  with- 
out an  appearance,  the  Statute  prescribes  the  rules,  by 
which  that  object  is  to  be  obtained. 
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/  'The  Bill  must  be  dismissed  with  Costs. 

(29)  Stat  5  Creo.  II,  c.  25^     See  Geary  v.  Sheridan,  ante. 
Vol.  VIII,  192. 


The  ATTORNEY-GENERAL  v.  GRIFFITH.  1807. 

,  May  lit,  5/A. 
nnHE  Information  stated  the  foundation  of  the  Cha-    A  long  lease 

rity,  under  a  Decree,  in  the  second  year  of  King  of  a  charity 
Charles  I.   directing  a  trust  as  to  the  rents  and  pro-  c»tate,  in  1760, 
fits  of  real  and  personal  estate  for  Henry  Smith,  the  '^^  a«Wo»  the 
Plaintiff  in  that  cause,   for  life,  and  for  such  charit-.  °*.  ®*  J°*°" 
aWe  uses,  and  otherwise  for  the   benefit  and  relief  of  pi;«a*:Qn .  ^ 
his  kindred,,  as  he   should  appomt;   and  that  the  trus-  ,1  breach  of 
tees,   or   seven  of  them   at  least,   and  their  heirs  and  tmst,    not 
assigns,    should  after    the   Plaintiff's    decease,    dispose  only  as  agaiost 
of  the  rents,   issues,  and  profits,  to  certain  charitable  ^^^  express  cli- 

uses,  and  such  other  charitable  uses  as  he  by  his  Will,  'actions  of  the 

FoaDder,  but 

also,  generally, 

as  an  improper  administration  of  a  Charity  Estate :  the  Relators  not 

desiring  to  disturb  under-leases. 

The  Account  was  conGned  to  the  filing  of  the  Information,  or  pre- 
vious demand. 

Such  cases  to  be  marked  with  Costs. 


or 
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or  any  writings  to  be  sealed  and  delirerc9d  in  tlid  pie^ 
'aence  of  three  witnesaei^  ahould  appoint ;  and,  in  d^ 
fitult  thereof^  to  auch  charitable  uses  as  shoold  be  de»' 
clared  by  the  trustees^,  or  any  seven  of  thenu 

By  a  Deed  Poll,  dated  die  S6tb  ol  JatHkary,  1606> 
Henry  Sukkh  directed,  that  such  leases  of  estates,  si 
should  be  made  or  granted  of  th^  lands  and  pfemises 
therein  mentioned^  should  not  exceed  the  term  of  21 
years,  or  three  lives  in  possession/;  and  so  as  the  mU 
lands,  so  to  be  letten,  should  be  in  the  best  manner, 
that  might  be,  fetten  at  the  best  improved  yearly  reiits, 
and  not  for  great  fines  and  smidl  rents,  except  for  copy- 
hold lands,  which  knight  be  granted  on  fines. 

Henry  SnUth  by  his  Will,  dated  the  24th  of  April,  in 
the  third  year  of  King  CAarfe«I,  gave  and  bequeathed 
for  the  use  of  the  poor  captives,  being  slaves  under 
the  Turkish  Pirates,  1000/.,  to  be  laid  out  in  the  pur- 
chase of  lands  of  inheritance  of  the  value  of  60£:  per 
annum  at  least.  He  also  gave  for  the  use '  and  refief 
of  the  poorest  of  his  kindred  another  sum  of  lOOOL^ 
to.be  laid  out  also  in  the  purchase  of  lands  ef  inhe- 
ritance :  the  rents  and  profits  of  bodi  estates  to  be  dis* 
tributed  among  the  respective  objects  at  the  discretioa 
of  his  executors,  and  their  heirs,  and  of  the  surmor^ 
and  of  the  Lord  Mayor  and  Sfaerifis  oflsondan.  Cor  die 
time  being. 


By  Indentures,  dated  Che  38th  of  June^  16th  CSkarles  II, 
the  trustees  of  the  landS)  purchased  with  the  several 
sums  of  1000/.  and  1000/.,  in  consideration  of  the  rent» 
and  covenants,  and  of  the  sum  of  500/..  laid  out  by 
ChrisiapAer' Blake  in  building  and  improving,  and  of 
his  releasing  his  title  to  severid  of  the  hinds,  de- 
mised to  him  teverd  premises  in  the  parishes  of  CAelsea, 

Kemeingiany 
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JKenaingkm,  aad  St. MargarefsiWestnuiuier,  for. a  t^rlii 
of  70  years,  at  the  yearly,  rent  of  190^ 

The  Information  farther  stated,  that  the  lease  to 
Blfiie  expiired.in  1734;  and  previously  to  the  expira- 
tion of  the  lease,  the  premises  upon  inquiry  appearing 
to  be  worth  the  rent  of  250L  per  annum,  au  agrees 
ment  was  entered  into  on  the  31st  of  May,  1731,  bor 
tween  the  trustees  and  Francis  Calhway,  assignee  of 
Blake's  lease,  for  a  lease  at  that  rent;  and  an  ^ntry 
was  made  in  the  minutes  of  the  jneeting,  that  a.  lease 
should  be  prepared  accordingly :  but  it  does  not  appear, 
•that  any  lease  was  prepared:  on  the  contrary,  the 
trustees  in  1735  upon  the  expiration  of  Blake's  lease 
directed  a  re-valnation  of  the  premises  Co  be  made ;  and 
in  1740  declared,  they  were  willing,  that  the  agree- 
ment with  QMoway.  should  be  cancelled ;  and  that  they 
would  grant  him. a  lease  for  21  years,  aft  tfae.ceot  of 
3001.  per  annum,  to  commence  from  the  expirattfta  of 
the  lease  of  the  16th  Charles  II.;  with  a  special  cove* 
nant  to  restain  him  from  digging  brick  earth,  and  the 
usual  and  common  covenants;  and^it  does  not  appear^ 
that  any  lease  was  ever  made  to  Callaway  upon  such 
terms,  as  aforesaid,  though  he^as  in  possession  as  te^ 
nant  to  the  trustees. 


1807. 


The 
Attorney- 

GSNBRAt 
V. 

Griffith^ 


The  Information  farther  stated,  that  on  the  6th  of 
August,  1744,  at  a  meeting  of  the  trustees  it  was  or^^ 
dered,  that  notice  should  be  sent  to  Calloway  to  pay  bis 
arrear  of  rent,  or  distress  would  be  made.  On  the 
25th  of  July,  1749,  the  tmstees  ordered,  that  a  lease 
should  be  prepared,  pursuant  to  a  contract  made  with 
Calloway  and  WUUam  BuckncM,  Doctor  in  Physic ;  and, 
by  indenture  of  lease,  dated  the  8th  of  May,  1750,  aU 
the  premises,  cont^ned  in  the  lease  of  the  l!8th  June, 
16th  Charles  II,  were  demised  to  William  BucknaU,  nn* 

der 
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•der  the  partioular  descriptioD  of  "  the  premises^  wiiidi 
by  mdenture  of  lease,  beaicing  date  the  ^Ist  Ju$€ 
16th  Charles  11.  had  been  demised  by  the  then  trus- 
tees of  the  said  Hemry, Smith  to  ChrUtopher  Blake  for 
the  term  of  70  years;'*  to  hold  the  -same  irom  Ladf' 
day  then  last  past,  for  the  term  of  21  years,  at  the  rent 
of  VIOL  per  annumy  for  the  first  ten  years,  and  9fXiLper 
annum  during  the  remainder  of  the  term ;  and  up  bene- 
ficial covenants  on  the  part  of  the  lessee  iicere  cmitained 
in  said  lease,  but  only  the  usual  covenants  for  keepng 
the  premises  in  repair. 


In  1755  a  large  arrear  of  rent  was  due  from  Dr.^aidb- 
ncM;  who  at  a  meeting  of  the  trustees  promised  to  pay 
by  instalments :  but  in  1759,  an  arrear  of  87^.  lOf.  9dL 
-being  due,  he  presented  a  memorial ;  representing,  tint 
from  the  neglect  «of  Calloway  to  repair,   and  his  Con- 
duct in  oilier  respects,  the  premises  were  in  very  bad 
condition,  and  the  rental  reduced;    and  praying,  that 
-some  abatement  might  be  made  in  his  rent ;  or,  that  a 
lease  might  be  granted  to  him  upon  the  same  terms  as 
had  been  granted  to  JSlake.    At  a  meeting  of  the  trustees 
it  was  resolved,  that  upon  condition,  that  I>r.  AM»batf 
should  pay  743^,. as  .the  arrear,  after  some  allowaiioeB 
claimed  by  him,    they  would  accept  a  surrender ;   and 
grant  him  and  his  son  a  new  lease  fojr  70  years,  at  the 
rent  of  151/.  per  annum,  with  the  usual  and  commoQ 
jcoyenants.      According  to  that  resolution    a  lease  was 
granted,  dated  the  24th  of  Juit^,  1760,  to  Samuel  Buck- 
nail,  the  spn  of  Dr.  BucknaU;  which  lease  VFas  ficeoitfili 
by  seven  only  of  the  trustees. 


WUUam  BucknaU  died  in  1763.  In  17j65  the  trus- 
tees  ord^ered,  that  Samuel  BucknaU,  the  tenant  should 
be  allowed  4a.  in  the  pound  out  of  the  rent  for  land- 
tax.    He  died  in   1770.     In  1798  the  trustees  disoo^ 

vered, 
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vered,  ihat  the  land-tax  was  at  the  rate  of  Is.  in  the 
pound  only;  and  refused  to  .allow  more;  and  that  rate 
was  accepted  by  the  Defendants.  The  Information  far- 
ther stated,  that  in  1760  the  premises  were  worth  to 
be  let  at  a  net  rent  of  4022.  per  annum;  that  under-- 
leases  were  made  at  considerable  rents  and  fines;  and 
the  sum  of  900/.  is  now  paid  by  the  under'-lessees  to 
the  Defendants  Joseph  Griffith  and  John  Morgan  Ricei 
who  claim  to  be  entitled  to .  the  premises,  demised  to 
Samuel  Buctnall  in  1760 :  the  former  in  right  of  his 
late  wife  EUxabeih^  one  of  the  sisters  of  Samuel  Bucl^ 
nail:  the  latter  as  grandson  o{ Morgan  Rice;  who  mar- 
ried Mary,  the  other  sbter. 

The  Information  under  these  circumstances  chargedj 
that  the  lease*  of  1760  was  obtained  by  fraud,  im- 
position, and  misrepresentation;  and  ought  to.be  set 
aside,  without  prejudice  to  any  under-leases,  made 
bond  Jide\  and  prayed  that  relief,  and  an  account 
accordingly.  '     . 

• 

The  answers  denied  fraud;  and  insisted  upon  the 
great  improvements,  made,  in  confidence  of  the  lease, 
by  WiUiam  and  Samuel  Buckriall,  and  those  claiming 
under  them,  and  the  benefit,  that  must  accrue  to  the 
Charity  at  the  expiration  of  the  lease. 


1807. 


The 
Attorn  EY- 

GBNBRAb 

Griffith. 


Sir  Samnel  RomiUy  and  Mr.  Spranger,  for  the 
Relators. 
.  This  Information  presents  to  the  notice  of  the  Court, 
a  subject  of  great  importance;  the  careless  manner, 
using  the  mildest  terms,  in  which  trustees  administer 
property,  held  in  trust  for  Charitjr.  This  Charity  has 
two  objects:  the  one,  poor  captives  under  Turkish 
pirates:  the  other,  the  poor  relations  of  the  founder. 
*  Trustees .  for  a  Charity  cannot  grant  a  lease  for    70 

■ 

years, 
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y^ara^    except  for  the  ^nrpoee  of  building.    It  cvuiot 
be  represented,  that  drcumstaiioes  may  not  exist,  m* 
der  which  the  trustees   might  properly  grant  such  t 
leasie*     A    case   might   occur,    in  which  the  propertj 
could  not  be  made,  beneficial  without  building ;  and  the 
trustees  might  have  ho  fund.    But  this  case  admits  no 
such  conaderation.    This  is  a  mere  fismn-lease.    Nothing 
is  to   be   done   by  this  lessee   beyond   his   oUigatioof 
under  the  usual  covenants.     The  trustees  of  this  Cha- 
rity are  restrained,    not  only  by  the  general  law,  hoi 
also  by  the  express  constitution  of  this  trust,  from  de* 
mising  for   a  longer  period   dian   21    years    or  three 
lives.    With  reference  to  the   power    of    trustees  Sot 
Charity  in  general  cases,    in   The  Aitomey-General  y. 
Green  {90)  the  demise  was  in  consideration  of  exp»di- 
ture  upon  buildings :    but  the  term  was  of  such  dora« 
tion  as  could  not  be   proper.    The   subseqaent  ease. 
The  Attorney  General  v.  Owen  (81 ),  was  upon  a  dennse 
of  a  very  different  nature,   for  99  years,  being  a  nere 
farm-lease.      Your  Lordship's  opinion  was  tdear,  that 
such  a  lease  could  not  be  sustained;   expressing  sur- 
prise, that  no  instance' was  produced,  in  which  sndi  a 
lease  was  declared  a.  breach  of  trust.     Upon  diift  In- 
formation  it  is  not  contended,  that  the  Court  can  with- 
out any  of  the  witnesses  before  it  say,  that  tlus  was  i 
fraud :  but  it  was  a  gross  breach  of  trust,  and  is  -diere- 
fore  to  be  set  aside ;  and  an  account  to  be  directed  of 
what  has  been  received  in  respect  of  fines  firom  die 
under-lessees,  and  for  the  real  value  of  the'  estate  from 
the    time    of  actual   (K>ss^ssi6n.      Hiis  Court    cannot 
permit  a  lease  of  .a  Charity  Estate,   sudi   as  no  man, 
dealing  for  himself,  would  grant.     A  strong  tkd,  con- 
sidering the  terms  of  this  lease,  is,  that  a  century  be- 

feie 


(30)  Ante,  Vol.  VI,  462 ;       (31)  Ante,  Vol.  X,  565. 
see  the  note,  453. 
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fore  the  prendifles  were  let  for  70  yean  at  a  retit  of 
130/. ;  the  tenant  to  lay  out  500^ ;  and  releaeing  his 
right  in  the  premises. 

Mr.  Hart  and  Mr.  If^wboU^  for  die  Trustees. 
One  of  the  trustees  joins  in  this  Information ;  and,  if 
they  all  appeared  as  Relators^  lliat  would  not  be  an  ol>- 
jection ;  upon  the  authority  of  The  Attorney  General  v. 
Talbot  ( S2 ) ;  an  Information  by  trustees  of  a  Chari^^ 
for  the  purpose  of  setting  aside  a  lease^  granted  by  them, 
among  other  grounds,  upon  inadequacy  of  the  rent  re:- 
served.  Your  Lordship,  then  Attorney-General;  admit- 
ting, there  was  no  fraud)  ccmtended,  that,  the  rent  being 
inadequate,  the  lease  ought  to  be  set  aside ;  and  that  no 
objection  could  be  made,  that  the  trustees  were  coming 
to  set  aside  their  own  deliberate  actl  upon  th^  principle^ 
that  the  Court  is  the  paramount  trustee  of  a  Charity^ 
The  Information  was  dismissed :  the  Lord  Chancellor  not 
denying  that  principle ;  but  considering  the  rent  reserved 
as  fair  and  reasonable. 


1607. 


The 

Attorn  Bt- 
Gbnbhal 

Obutito. 


This  lease  cannot  be  permitted  to  stand  upon  two 
grounds :  1st,  as  being  inconsistent  with .  the  rule  o£ 
letting,  prescribed  by  the  founder  of  the  Charity :  2dly, 
upon  the  general  prmciple;  that,  where  trustees  ar^ 
not  restrained  by  any  special  rule  prescribed,  their  dis- 
cretion is  exercised  improperly  by  granting  a  lease,  in- 
consistent with  the  fair  and  beneficial  administration  of 
the  estate  in  future  times ;  and  in  that  point  of  view 
the  two  cases,  decided  by  your  Lordship,  have  a  dose 
application*  But  this  lease  may  also  be  impeached  upon 
the  ground  of 'firaud  and  imposition  upon  the  trustees; 
which  from  these  circumstances  .may  be  inferred ;  the 
great  diminution  of  the  rent,    from    2501.    to    nOL% 

and 


(92)  In  Chancery,  before  Lord  Lougkborough. 
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and  even  that  rent  pentiitted  to  aocumuIaCe  to  an  anetr 
of  above  800/.  The. lease  has  no  recital,  atatmg  tbe 
ground  for  reducing  the  rent  from  tikne  to  time;  tai 
appears  to  have  been  prepared  with  the  object  of 
shutting  out  the  increased  value  of  the  estate.  There 
is.bo  imputation  of  collusion  by  tfaip  trustees:  yet  it 
•must  be. acknowledged,  that  their  mode  of  relieving  the 
ienant  from  too  burthensome  a  lease,  by  extending  the 
^rm  from  SI  years  to  70  years,  with  a  reductioD  of 
,fiO/.  in  the  rent,  is  extraordinary,  with  reference  to 
their  duty. 


Mr.  Richards,  Mr.  HoUist,  and  Mr.  Joinstm,  for 
the  Defendants. 
These  Defendants,  who  were  not  parties  to  the  trans- 
action, have  been  '  living  upon  this  leasehold  estste, 
considering  it  their  own,  under  a  title^  created  in 
1760;  and  treating  it  as  such  in  their  &iiiily  trans- 
actions. There  b  no  eiodence  of  fraud ;  and  it  is  not 
to  be  presumed.  The  trustees,  anxious  to  secure  die 
ajrear,  with  that  view  offered  to  extend  She  term. 
Therb  is  no  evidence,  that  the  rent  was  not  proper 
at  the  time.  The  presumption  b,  that  the  trustees 
acted  discreetly  in  fixing  the  rent,  and  i^xtending  the 
term ;  as  without  giving  those  terms,  they  could  not 
have  secured  that  considerable  arrear.  Fraud  by  the 
lessee  cannot  be  infeited,  nor  gross  negligence  in  die 
trustees,  from  the  event,  that  by  the  circumstances 
of  the  times  the  rent  of  those  estates,  in  the  ndgh- 
bourhood  of  London,  is  become  inadequate.  The  com- 
plaint b  made  by  the  trustees;  who  have* led  oa 
the  parties  to  lay  out  money  in  improvements.  How 
does  it  appear,  tkat  in  1760  thb  bargain  was 
not  fair,  and  the  reduction  .of  the  rent,  under  ci^ 
cumstances  at  that  time,  reasonable?  If  fraud  can- 
not 
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nbt  be  sliewn^  the  question  is  merely,  ii^hether  in  the 
given  case  a  lease  for  seventy  years  is  too  longi  under 
the  circumstances;  taking  into  considera^on  the  ezx>en- 
tiire  of  the  lessee  in '  building  and  improvement.  The 
proposition,  merely  upon  the  duration  of  the  lease,  is 
too  large.  The  nature  of  the  subject  must  be  attended 
to.  '  The  event  of  speculation  in  building  is  not  cer- 
tain ;  like  a  husbandry  lease.  There  are  several  instances 
in.  the  neighbourhood  ot  London  of  the  &ilure  of  such 
speculations;  and,  though  in  this  instance  it  has  suc- 
ceeded, the  Court  cannot  upon  that  ground  say,  this 
lease  was  injudicious. 


1807. 


The 

Attorn  ET- 
Gbn^ral 

«. 
Griffith, 


The  Attomejf'Creneral  v.  Gfr^^  (33),  and  The  Attor^ 
ney-Oeneral  v.  Chcen{34f),  are  very  different  cases:  the 
former  a. lease  for  999  years;  in  effect  an  alienation:  the 
latter  an  husbandry  lease  for  99  years ;  no  expendi- 
ture secured:  no  evidence,  that  the  trustees  pursued 
any  of  the  courses,  taken  in  tiiiis  instance,  to  ascertain^ 
that  the  transaction  should  be  a  fair  execution  of  thd 
trust :  nothing  secured  for  the  benefit  of  the  Charity : 
whereas  at  the  expiration  of  this  term  the  Charity  will 
have  the  estate  greatly  improved  in  value.  ^It  is  of  no 
importance  to  the  Charity,  whether  the  expenditure  upon 
the  iestate  is  by  the  original  lessees,  or  by  sub-lessees : 
die  effect  to  those,  who  are  entitled  to  th^  estate,  being 
the  same. 

Sir  Samuel  RomUy^  in  Reply. 
It  is  unnecessary  to  put  this  case  upon  fraud ;  as  a 
breach  of  trust  will  be  a  sufficient  ground  for  the  re- 
lief; and  it  is  unsafe  at  the  distance  of  half  a  century, 
the  parties  to  the  transaction  being  dead,  to  go  upon 

•     an 


<33)  Ante,  Vol.  VI,  452.  (34)  Ante,  Vol.  X,  655. 
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«h  ihfefence  of  fin^uid ;.  which  is  not  established  bjr 
evidence.  If  this  was  originally  a  breadi.  of  tmst, 
thA  lessee  must  have  been  aware  of  it;  and.  theeefine 
cannot  claim  under  it.  The  principle^  established  bjr 
the  Case  of  The  Attomey^Oefmral  v.  Omen^SS)  is  very 
sound5  and  importiyit;  and  ought  always  to  be  kept  in 
view  upon  these  cases ;  that  a  long  lease  of  a  Charity 
Estate  is  primd facte  a  breach  of  trutt;  and.  the  proof 
of  the  dreumstances,  that  make  it  a  provident  admi- 
nistration,  is  thrown  upon  those,  who  take  such  a.leas^. 
Is  it  possible  to  $upport  such  a  lease  as  this  of  1760s 
the  consideration  moving  from  the  trusteie^y  giving  up 
49/.  a-yea|i^  in  the  rent»  then  received;  and  adding  to 
the  term  a  period,  not  less  than  Axtf  years?  *  The 
Charity  evidently  was  sacrificed  U>  the  interest  of  tb# 
lessee^  It  is  extremely  doubtful,  upon  the  true  con* 
structioq  of  the  power,  whether  the  trustees .  could  have 
granted  leases  for  three  lives ;  taking  very  young  lives  \ 
irhetber  the  risk,  th^t  this  property  might  be  held  s 
great  length  of  time  at  too  low  a  rent,  should  have  bees 
incurred.  The  direction  is  not  positive,  to  grant,  bu^ 
that  the  leasee  shall  not  exceed  thr^  lives  or  twenty* 
one  years.  ^  The  relators  do  not  desire  to  disturb  the 
under-lessees.  The  Defendants  cannot  complain  of  the 
acquiescence. 


The  Lord  Chancellor. 
This  is  an  Information  by  the  Aliamey-General  st 
the  relation  of  several-  persons,  interested  in  the  due 
execution  of  a  trust  for  charitable  purposes;,  and  the 
prayer  of  the  information  aimQ  at  this  relief;  that, 
without  disturbing  various  under-leases  of  the  Charity 
Estate,  the  lease  of  1760  may  be  so  dealt  with,  as  te 
secure  to  the  Charity  those  advantages,  which  have 
been  derived  to  the  lessees:  the  information   prooeed- 

•  ioir 
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ing  upon  this,  as  its  principle,  that  the  lease  was  not 
made  in  a  due  jexecution  of  the  trust,  calculated  for  the 
protection  of  charitable  interests ;  and  that  all  the  undue 
advantages,  made  by  means  of  that  lease,  are  to  be  con* 
sidered  as  in  fact  an  alienation  to  the  prejudice  of  the 
Charity;  capable  therefore  of  being  reached  by  the 
equity  of  this  Court,  for  the  purpose  of  beuig  rendered 
advantageous  for  the  benefit  of  the  Charity. 

I  do  not  advert  to  the  two  oases,  that  have  been 
cited,  fiurther  than  jto  say,  I  had  always  understood  it 
to  be  a  perfectly  well  recognized  and  settled  principle, 
that  trustees,  whether  for  infants,  or  for  charities^  (I  say 
nothing  of  trustees  for  others,  as  it  is  not  necessary 
upon  this  occasion,)  together  with  those,  to  whom  they 
give  derivative  interests,  and  who  are  also  trustees  of 
those  interests,  derived  to  them  through  a  breach  of 
trust  by  the  farmer  trustees,  act  igoder  an  obligation 
to  use  reasonable  providence  in  the  execution  of  the 
trust;  and  the  proposition,  that  in  general  it  is  rea- 
sonable providence  to  make  a  lease  at  a  rent,  not  in- 
creasing in  seventy  years,  an  interest,  the  value  of  which 
is  not  very  far  short  of  the  value  of  the  inheritance, 
and  no  other  consideration  than  a  rent,  admitted  to  be 
adequate  at  the  commencement,  is  of  such  a  nature,  as  at 
least  not  tc' exclude  the  power  of  the  Court  to  call  upon 
those  who  are  concerned,  to  shew,  that  this  primd  facie 
most  improvident  lease  is  reasonable;  and  I  repeat,  that 
the  duty  of  explanation  lies  upon  them. 

Then  see,  how  this  case  stands.  The  author  of  this 
Charity  was  the  testator  Henry  Smith,  in  the  middle  of 
the  century  before  the  last.  .  The  Deed  Poll  directs  ex- 
pressly, that  his  trustees  are  to  lease  the  premises  with- 
out any  fines  for  the  most  improved  rent,  that  can  be 
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goty  in  terms,  eiihcir  empoweriDgi  or,  as  it-  has  been 
put  at  the  bar,,  restraining  them  from  granting  leases 
for  more  than  twenty-oqe  years,  or  three  fires :  it  makes 
no  di£Eerence,  whether  empowering  or  restraining:  but 
expressly  requirmg  leases  for  twenty-one  years  or  three 
lives;  and  expressly  forbidding  fines;  and  requiring  die 
most  improved  rent,  that  can  be  got  Take  it  either  way. 
If  there  b  no  express  power  of  leasing,  the  power  of 
leasing  falls  under  the  general  restraints,  imposed  by  the 
general  principles  of  the  Court.  If  ther^  is  an  express 
power,  it  is  enough  to  say,  this  lease  was  not  made  ac« 
cording  to  the  powers,  as  you  can  possibly  understand 
them.  This  not  a  lease  for  twenty-one  years :  nor  is  it 
a  lease  fbr  three  lives;  and,  without  considering  to  what 
extent  that  power  could  be  made  use  of,  my  ojHnioD, 
without  any  doubt,  is,  thact,  where  there  is  a  power  to 
grant  leases  for  twenty-one  years,  or  three  lives,  under 
•an  express' restriction  of  fines,  and  requiring  the  most 
improved  rent,  such  a  lease  as  this,  for  a  rent  of  150lt 
a*year,  icannot  stand  in  equity. 


The  extension  of  the  power  to  granting  leases  for  Etcs 
must  be  considered  as  to  be  used  for  the  benefit  of  the 
Charity  Estate ;  so  far  as  they  can  extend  it,  having 
regard  to  the  obligation,  that  tiiere  wns  to  be  >v>  fine,  and 
the  most  improved  rent  was  to  he  taken :  as  to  that  hav- 
ing regard  to  the  probable  length  and  nature  cf  the  inte- 
rest they  were  to  grant.  But,  take  this  to  be  a  power 
under  a  settlement  to  a  tenant  for  life :  *if,  iostead  of  a 
lease  for  twenty-one  years,  or  three  lives,  a  lease  for 
seventy  years  is  taken,  there  is  no  principle  for  reformii^ 
that  at  a  subsequent  period,  at  the  distance  perhaps  of 
half  a  century,  in  the  middle  of  the  term,  by  making  it  a 
lease  for  thre^  lives,  to  be  determinable  upon  any  life  then 
to  be  named;  offering  to  the  lessor  three  lives  in  the 

middle 
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middle  of  the  tenii.  It  is  all  conjecture.  The  Kve« 
might  be  gone  long  .before ;  and  the  Court  can  never 
act  with  safety  in  executing  such  a  proposaL 

The  first  lease,  to  Blake;  tiras  certunly  contrary  to 
the  powers,  but  very  different  from  the  present  lease« 
But'as  long  ago  as  the  year  1764  the  premises  w^e  de« 
mised  for  70  years,  at  the  annual  rent  of  130/L ;  ^d^ 
not  only  at  that  rent,  but  one  consideration,  moving  the 
lessors,  was  the  actual  expenditure,  laid  out  at  (he  time; 
and  at  this  distance  it  would  be  great  injustice  not  to 
consider  that  money,  actually  laid  out,  as  the  consider^ 
atioii ;  standing  among  the  recitals  of  the  consideration  % 
and  it  must  be  remembered,  that'  at  least  the  interest  of 
the  BOOL  was  paid  during  the  whole  term;  and  at' the 
end  of  it  the  capital.  But  also  the  lessee  relelised,  as 
part  of  the  consideration,  a  valuable  interest  he  had  in 
the  premises ;  with  a  covenant  to  pay  'all  taxes,  to  the 
country  or  the  poor,  and  to  exonerate  the  lessors  from 
every  species  of  expence  upon  them,  as  lessors,  to  de« 
mise.  This  lease-  has  been  suffered  to  •  remain ;  and 
the  Court  cacnnot  dose  its  eyes  against  what  is  ob^ 
vious;  that  the  value  of  property  from  time  to  time 
increases.  The  premises  were  to  be  taken  therefore 
with  reference  to  something  more  at  the  end  of  the 
term  than  at  the  beginning.  *  Also  it  is  not  immaterial, 
that  the  premises  are  in  these  thre^  parishes,  ko  near 
London^  as  KeMwgten,  Chelsea^  and  St.  Margaret*9t 
Wesimimter* 
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The  circumstances  as  to  CdUaway  are,  that  in  1735 
a  re-valuation  took  place,  upon  a  notion  among  them^ 
that  it  was  too  highly  valued ;  and  a  reducti6n  of  the 
rent  took  place  in  1740.  CdUaway  entered:  but  no 
*  lease  was  granted.  His  rent  was  su&red  to  get  into 
arrear:  and  in  1749  the  trustees  agreed  to  let  to  him 
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and  fViOiam  BuehuM:  Init  a  lease  was  in    1750  mim 
to  Bucknall  alone,  for  21  yean  at  a-  rent  of    VIOL  fm 
annum   for   the  first  ten*  years,   and   900/.  per  unnum 
during  the  remainder  of  die  term;    It  is  very  material 
to  look  at  that  lease  for  many  purposes  of  this  cause. 
It  contains  very  large  covenants  tt>  repair  idl  the  build* 
ings,  at  that  time  upon  the  premises ;  and  to  keep  ijaxm 
in  repair ;  aiid  not  only  tibiat,  but  looking  firospectivelyi 
as  was  natural,  to  an  increase  of  bmldii^,  to  keep  in 
repair  -all  bUHdings,  afterwards  to  be  erected ;  and  die 
obligation  was   at   the   end  of  31  years  to  re-ddver 
the  premises  with  die  buildings  then,  or  afterwards  to 
be  put'upon,  the  premises,  in  4i  complete  state  of  re^ 
pair.    He  had  disputed  with  the  trustees  about  the  bar* 
gain ;  representing  die  disadvantages,   and'  the  impo«* 
tion  of  Calloway  f  and  the  result  is,  that  upon  hisowA 
valuation  this  was  a  bargain  he  was  content  to  td^e  in 
1755.    Afterwards 'he  pays  no  rent.    He  was  not  called 
upon^    The  trustees  do  liot  enter:    but   an  arrear  is 
permitted,  annuaUy  increasing ;    and,  though  the  lease 
was  made  to  him,  when  Calldwajf  was  in  vast  arrear,* 
and  it  was  their  duty  toot  to  permit  a  large  -arrear,  it 
was  permitted  to  go  on,  until  this  tenant,  under  sodr 
obligations,  represents  to  the  trustees,  thait  the  arrear 
was  above   8S0/.     Then  the  trustees  of    the  Charity/ 
really  almdst  without  attention  to  the  duration  of  Ifce 
term,  though  such  a  leaise,  even  for  21  years,  I  mi^ 
almost  say,  could  not  be  permitted,  think  proper  to  sake 
a  lease ;  taking,  as  the  consideration,  a  surrend^  of  the 
residue  of*  the  term  of  21  yt^rs:  the  value  being;  that 
itwsJB  a  surrendlBT.of  a  bad  faargmn  upon. the  tenast's 
put ;  the  tenant  therefore  giving  notlbing ;  and  statisgi 
that  in  ccAisideration  of  that  surrender,  4uid  of  the  pay-» 
ment  of  the  arrear,  they  let  at  151L  per  anmmm,  the 
*  then  supposed  value ;  to  remain  widiout  increase,  witb* 
out  the  aid  of  one  beneficial*  covenant  for  expenditare^ 
for  no  less  than  a  term  of  70  yekurs. 

•  Can 
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•  Can  it  be  imdured  in  a  Court  6t  Equity,  that  the  re* 
presentation  of^  the  tenant,  as  a  hard  bcffgain  to  him; 
and  the  payment  of  the  tffrear,  are  to  be  considered- 
as  a  fine ;  unless  they  had  recorded  tO'  demonstration, 
that  it  was  the  only  mode,  by  which  that  arrear  could 
be  recovered :  meeting  Tairly  the  principle,  calUng  upon 
lAiem  to  shew,  that  the  estate  was  duly  dealt  with 
for  the  whole  term  of  70  years ;  where  there  is  ho  in- 
crease of  vent,  no  prerious  expenditure,  no  covenant 
for  hnprovement.  "Every  view,  that  I  can  tak^  of 
the  circumstances,  proves,  that  due  attention  was  not 
given  to  the  interests  of  those,  whose  interests  thd 
trustees  were  bound  to  protect;  and  whose  interestsj 
to  a  certain  degree,  those,  who  take  from  such  trus- 
tees, are  •  bound  not  utterly  to  destroy.  Therefore 
relief  must  be  *given  against  this  lease  upon  some 
termsr  • 


ieo7. 


The    , 

Attorney* 
Gbneral 

«• 
6rivfith«' 


We  -must  feel,  thoi^h  judicially  I  cannot  give  way  to 
that,  the  situation  of  persons,  whose  hopes  are  disap^ 
pointed  by  succeeding  to  property,  valuable  in  interest; 
where  the  consciences  of  those  faidividuals  are  not  af- 
fected; and  their  attention  is  seldom  called  to  the  con- 
sequences*  Oh  the  one  hand,  care  must  be  taken  not 
to  press'  too  hard  upon  persons,  whose  enjoyment  has'.* 
been  permitted  I^  the  negligence  of  trustees,  and  the- 
abstinence  of  perisons,  having  beneficial  interests ;.  yet, 
on  the  other,  not, .  by  falling  short  of  the  just  degree* 
of  retribution,  to  encourage  Htigation;  and  to  put  those, 
who  Are  interested  in  the  administration  of  these  public 
institutions  under  difficulties.  To  go  back  to  the  great 
extent,  diat  is  prayed  bythis  Information,  fs  t66 much ; 
*ahd  I  cannpt  do  it  Consistently;  as  of  some  of  the  pet"  [  •  580  ] 
sons^  claiming  under  Rice^  there  is  no  representative 
before  the  Court.  It  is  not  consistent  to  carry  back 
the  account  against  GriffUhf  where  I  cannot  against  Rice. 

O  02  But 
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Lease,  under 
a  Power,  by  a 
person^  having 
only  a  par- 
ticular estate, 
if  not  con-  , 
formable  to 

« 

• 

the  Power,  is 
not  good  at 
Law:  but, 
where  the 
persons,  grant- 
ing the  lease, 
haye  at  law 
the  inherit- 
ance, with  di- 
rections only, 
how  they  are 
to  execute 
leases,  the 
legal    estate 
passes* 


But  it  is  impossible  to  reftise  the  relief  of  all  the  be- 
nefits, made  by  these  individuals,  at  least  firom  the  tine' 
of  filing  the  Information;  •r  rather,  if  that  appean» 
from  the  time  of  demand  made,  before  the  InformatioD 
was  filed. 

I  think,  this  lease  would  have  been  good  at  Lkw.*  A 
lease, '  made  under  a  power  by  a  peraon,  having  only 
a^  particular  estate,  if  not  conformable  to  th^  power,  is 
nqt  good :  but,  where  the  persons/  granting  the  kase, 
have  at  law  the  inheritance,  with  directions  only,  how 
they  are  to'  execute  leases,  the  legal*  estate  will  pass 
from  them  (36). 

It  b  absolutely  necessBry^  that  it  should  be  perfisetlf 
understood,  that  Charity  Estates  all  over  the  kii^on 
are  dealt  with  in  a  maSmer  most  •grossly  impTovideqt; 
amounting  to  the  most  direct  breach  of ^ trusts  and  it 
would  be  highly  dangerous  to  say,  trustees  and  .lessees 
of  Charity  Estates  may  engine  in  transactiohs,  that  are 
gsoss  breaches  of  trust  ;*  and,  when  the  estate  has 
been  used  in  a  manner,  contrary  to  the  intention  of  the 
founder,,  for  a  great  leiHgth  of  time,  when  50  years  may 

■  _ 

have  run  out,«tbis  Court  is  to  modify,  qualify,  and  by 
correction  -and  emendation  set  that  fight,  at  last,  which 
ought  to  have  been  right  at  first.^  That  wodd  be  a 
most  dangerous  mod^  of  dealing  out  the  doctrine  oC 
this.  Court. 


[  •581  ] 


You  do  not  seek  to  disturb  the  luiddp-lessees ;  which 
is  an  answer  to  all,  that  has  been  said  about  kapio^te^ 
^ments^  save  the  expenditure 'by  the- lessees  thems^ves; 
against  which  must  be  set  the  enjoyment  they  have  had* 

The 


(90)  Githerwise,  if  Ihey  are  trosteite': 
WaierWarki  Campan^p  Z^MiM.  376. 
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The  best  mode  would  be,  in  order. not  to  diiturb  the 
under-leases,  nor  to  deprive  the  Charity  of  the  bei^fit 
of  them,  that  such  estate  and  interest,  as  the  persons, 
representing  the  lessees  of  1760,  have,  should  by  assign* 
ment  be  vested  in  the  trustees,  and  that  all  the  instru- 
■ments  should  be  delivered  up.    '         •    ■ 
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Mr.  Richards  applied,  that  this  should  be  without 
Costs;  as  in  The  Atiaruey-General  v.  Otreii(S7);  oh- 
iterving,  that  these  parties  were  much  more  innocent.  To 
that  The  Lord  Chancellor  at  length  assented,  but 
with  great  reluctance ;  desiring  it  to  be  understood,  that 
it  was  upon  the  ground,  that  this  Information  was  filed 
before  the  decision  of  the  two  late  cases ;  and  that  he 
should  not  be  prevailed  on  to  refuse  .Costs  hereafter  in 
any  case  upon  an  Information,  filed  since  those  cases. 

(37)  Ante,  Vol.  X,  555. 


JACKMAN  r.  MITCHELL. 

MITCHELL  p.  JACKMAN.  ^^' 

May  5ik,  eik. 
^I^HE  first  of  these  causes  was  instituted  upon  a  Bill,     Bond,  to  se- 
representing,  that  in  June  1785  Isaac  Jactman  of  ^"■*®  ^  ^^^ 
DubUn,  the  Plaintiff's  father,  proposed  to  his  creditors  ^^^"^  ^* 

a  deed   of  composition.     The  Defendant,    claiminff  a    ^  ^'«ncy  o 
«  ,    .    i*    A^^^«  ^  ^      ,  .  ,     .     .      •  composilioo, 

debt   of  4048/.  8*.    refused   to    come   m;    unless   the  ^^^  communi- 

Pldntiff,  Isaac  Jackman  the  younger,  i^ould  give  him  a  catad  to  the 

bond  other  cre- 
ditors, de- 
creed to  be  delivered  iip»  with  Costs,  thoogh  to  ParOcqu  Crimmis: 
in  these  cases,  jproceeding  upon  pablic  policy,  the  relief  bebg  given 
on  accoant,  not  of  the  individual,  bat  of  the  publio.    . 
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ixmd  finr  «eetiriiig.the  deficiency  of  tim  debt  and  te- 
terest  beyond  tbe  composition  f  and  that»,for  die  pop- 
pose  of  inducing  the  Defendant,  who  was  the  krgeit 
creditor^  to  executi^  the  deed,  and  thereby  to  get  the 
other  creditors  to  foUow  his  example^  ^to  extricate  his 
father  from  his.  difficulties,  the  Pbuntiff  was  prerakd 
upon  to  execute  such  bond;  and  in  consideration  of 
that  bond  the 'Defendant  executed  the  deed;  in  ccnft- 
aequence  of  which  some  of  ihe^  other  creditors  also 
executed  it. 


The  Bill  stated,  that  the  bond,  given  by  the  Plaintiff 
to  the  Defiendant,  was  *dated-  the  3d  of  June,  1785^  in 
the  jfenalty  of  8086iL  &•  defeazible  on  payment  by  the 
Plaintiff*  to  the  Defendant  of  4048/.  3tf.  on  the  3d  of 
June,  1786;  and  a  memorandum  of  defeazance  of  equal 
date  was  indorsed,  signed  by  the  Defendant  and  Plains 
tiff;  reciting  the  debt,  &c. ;  that  the  Plaintiff  had  ap- 
plied to  the  Defendant  not  to  take  any  steps  for  the  re- 
covery, of  his  debt  from  the  Plaintiff's  father,   but  to 
come  in  and  accept  such  composition,    aa    the    odier 
creditors  might  agree  to  take^   or  as  the  estate  might 
produce  under  any  Commission  of  Banlompt,  or  other- 
wise;  and  in  consideration  thereof  had  executed  the 
aaid  bond ;  which,  it  was  thereby  declared,  should  stand 
as.  a  security  to  the  Defendant  for  payment. of  axsy  De- 
ficiency of  bid  said  debt,  with  interest;  but,  in*  case  the 
Plwitiff's  &ther,  after  obtaining  such  rdease  from  his 
creditors,    or  his  certificate  under  any  Cammission  of 
Bankrupt,  and  on  or  before  the  3d  day  of  June,  1786^ 
should  dtdy  execute  to  the  Defendant  a  security  fiir  the 
deficiency  of  his  sfdd'debt  and  interest ;  that  then  aad  in 
either  of  the  said  cases  the  said  bond  was  to  be  delivered 
up  and  cancelled.     The  deed  of  composition,   having 
been'  executed  by  the  Defendant  *and  some  other. ere- 
<lit6rs,  was  niever  acted  upoiu 
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.  The  BiII»  charging,,  that.no  cbii8ideratk«  was  received 
by  the  plaintiff  for  this  bond,  that  other  preditors,  nanv- 
ing  one,  wete  thus  induced  to  come  in,  that  the  fact 
.was  neyer  conuniuuueated  to  them,  and  that  the  Defendant 
irom  consciousness,  that  he  could  not  recover  upon  the 
bond,  had  never  attempted  to  enforoe  it|  prayed,  that 
the  bondji  as  having  been  obtained  for  /such  fraudulent 
purpose^  be  delivered  up  and  cancelled*  ... 

.  The  case,  represented  by  the-Croed  Billy  againeft  both 
the  JackmanSf  was,  that  Jocftmait  the  elder,  hiving 
given  his  bond  to  Mitchell,  to  becure  a  debt  of  4000/., 
Jackman  the  younger,  in  June  1785,  proposed  a  com- 
portion;  to  which  Mitc/iell  refused  to  accede.  Jack- 
fnqn  the  younger,  then  prppcMsed,  thatMUchell  should 
deliver  up  Jackman  the  eld>er*s  bond,  and  grant  hiiQ  a 
letter  of  licence  for  one  ye»r ;  and  execute  to  ifackman 
the  younger,  and  William  Bulmer,  a  power  of  attorney 
to  enable  them  to  recover  or  coinpound  such  d^bt,  and 
to. recover  such  composition  or  dividend,  as  should  be 
paid  in  respect  gf  Mitchell's  debt,  in  case  Jackman  the 
elder  should  compound  with  his  creditors,  or  become  a 
bankrupt;  and  in  consideration  therebf  Jackmqn  the 
younger  pr<^osed  to  become  bound  to  Mitchell,  not  only 
to  covenant  for  the  composition,  or  dividend,  he  might 
receive  from  the  estate  of  his^  father,  but  to  pay  Mil' 
chell  the  r^siduje,  of  such  debt;  and,  in  order  to  in^ 
di^ce  him  to  agree  to  such  proposal,  assured  him,  the 
estate  of  Jackman  the  elder  .should,  be  divided  within  a 

«  •  •  •  f  ■ 

year.  Mitchell  agreeing  to  that  proposal,  the  account 
was  c^ettled,  and  the  bond  ^ven  by  Jflckman  the  son ; 
dnd  in  consideration  of  such  bond  Mitchell  executed 
Ijbe  letter  of  licence  and  power,  of  attorneys  and  de- 
livered up  the  bond  of  Jackman  the  elder;  and  Mitchell 
stated,  that  he  never  executed  a^y  deed  of  composi- 
tion;, though  he  had  by  mistake,  fi^m  the  length  of 
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time,  by  his  answer  stated  the  instrument  tobem  deed 
of  oomporition. 

• 

JXhis  Bill,  charging,  that  the  Plaintiff  was  indnced 
\)j  the  representations  of  Jackman  the  younger,  to  gire 
up  the  bond  *of  his  father,,  who  was  then  in  good  cir* 
cumstances,  prayed  an  account  of  what  was  due  upon 
the  bond  of  the  elder  Jackman ;  and  an  inquiry,  what 
loss  had  been  sustained  by  the  Plaintiff's  having  de- 
Hvered  tip  the  bond ;  to  be  answered  by  Jackmma  the 
younger ;  or  that  he  may  be  decreed  to  deliver  up  that 
security. 

Buhner,    being*  exanuned  by  the  Plaintiff  Jaekmanf 
spoke  generally  of  some  instrument,  deed,  or  power  of 
attorney,  to  enable  Jackman  the  younger,   and  the  de- 
iponent  to  act  for  the  creditors  of  Jackman  the  dd^,  in 
.the  event  of  a  Composition  or  a  Commission  of  Bank* 
ruptcy:  such -power,  &c.  to  be  limited  to  twelve  months; 
representing,  that  Mitchell  refused  to  execute  such  in« 
strument  or  power'  of  attorney,    unless   Packman   the 
younger,  would  give  his  bond  for  the  residue  of  iSbe 
debt  to  Mitchell  f  to  which  Jackman  at  leng£h  agreed ; 
in  consideration  whereof  Mitchell  executed  the  afoiesaid 
instrument  or  power  of  attorney ;  enabling  the  deponent 
nnd  Jackman  the  younger,  or  one  .of  them,   to  act  ibr 
the   cr^itors,   and'  take  such   sums  in    lieu    of  thdr 
respective    debts,    as   might  be  produced  by  means  of 
either  a  deed  of  composition,  or  under  a  Cdknmiasion  of 
Bankruptcy;    should  either  the  one  or  the  other  tab 
place' within  12  months;    and  that  none  of  t&e  other 
creditors  had  any  knowledge  of  Mitchell  *s  motive  for 
signing;    and  some  of-  them   (naming  one)   signed  io 
consequence  of  his  signing. 

•        •  •    ■     • 

Mr;  Richards  and  Mr.  HaU,  for  the  Plaintiff,  Jadh 
man,  insisted,  that  the  bond  given  by  him,  was  void,  as 
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against  the  poBcy  of  die  law:  a  fraud  upon  all  the  credi* 
tors  of  Jaekman  the  elder;  an  attempt  tiy  one  creditor 
to  get  a  prefereime ;  koldmg  out  at  the  same  time^  that 
they  were  all  participating  in  equal  proportions ;  which 
cannot  standi  according  to  Cociihqti  v.  Bennett  (S8)« 
CecU  V.  Plaistou>{39)f  and  many  other  cases. 
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Jackmak 
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Sir  Samuel  Ramitty  and  Mr.  Belt,  for  the  Defeiidant 
MiichelL  • 

The  only  question,  is  as  to  the  jurisdiction.  If  an 
instrument  is  void  upon  the  face  of  it,  thb  Court  will 
not  assume  jurisdiction  upon  a  Bill  to  have  that  instru* 
men't  delivered  up;  as,  the  fact  being  established,  it  ia 
void  equally  at    law/   as    in    equit]^.    The  Defendant 

t  k 

cannot  possibly  recover  upon  this  bond;  and  cannot 
therefore  want  the  assistance  of  a  Court  of  Equity.  In 
Ryan  v.  M'Maih  ( 40)  Lord  Tkurlow  held,  that,  where 
it  is  perfectly  clear,  that  a  promisory  note  is  vpid,  -this 
Court  will  not  entertain  a  Bill  to  have  it  delivered  up 
and  cancelled.  That  decision  was  disapproved  at  the 
time;  the  instrument  appearing;  to  be  void,  not  upon  the 
face  of  it,  but  from  collateral  circumstances.  But  there 
IS  no  instance  of  a  Decree  for  delivering  up  a  bond,  ap- 
pearing upon  the  face  of  it  to  be  void.  This  transaction^ 
though  certainly  not  to  be  supported,  appears  very-dif- 
ferent, according  to  the  Cross  Bill,  from  the  represent 
tation'by  the  original  Bill.  At  least  MitcheU  ought  to 
be  placed  in  the  same  situation,  by.  having  the  bond  of 
Jachndn,  theelder^  restored  to  him.' 

Mr.  Richards,  in  Reply. 
There  are  many  instances,  in  which  this  Court  acts, 
though  the  party,  against  whom  it  acts,  cannot  succeed 

at 
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(38)  4  Term  Rep.  763. 

(39)  1  Amir.  202.  JackMm 
V.  JUmas,  4  Term  Rep.  166. 


Ea$tabtook  v.  Scoii,  ante, Vol. 
Ill,  456.. 
(40)  9  Bro.  a  a  16. 
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al  lair;  as  upon  H  marriage  brocage  bond  relief  m 
given  here ;  though  the  defect  appears .  iqM>n  the  Instra* 
ment;  so  upon  Annuity  Deeds  (4f).  *Bnt  here  no  pre- 
fereneci  concealed  from  the  bther  creditors,  appears 
upon  this  bond*    It  must  therefore  be  pleaded^ 


Bond  to  one 
creditor,  to  se- 
cure the  defi- 
ciencj  of  a 
composition  9 
not  commnni- 
eated  to  the 
others,  now 
held  bad  at 
Law,  as  well 
as  in  Equity ; 
though  for- 
merly other- 
wise. 

Sach  a  bond, 
with  the  pri- 
vity and  con- 
sent of  the 
other   cre- 
ditors, may 
be  good. 


[  •587  ] 


The  Lord  Chancellor. 
The  date  df  this  bond*  in  1785,  is  mateiiaL  It  is  ad- 
mitted aft  the  bar,  that  if  this  bond  was  given  to  secure  to 
one  creditor  the  deficiency  of  a  composition,  and  was 
given  without  connnunication  of  that  fiu^t  to  the  other 
creditorsi  it  is  bad  in  equity;  and  certidnly  it  is  now 
Well  understood)  that  it  i^  bad  at  law  also*  But  I  re- 
member^ wheii  such  a  bond  was  not  considered  bad  at 
law  by  any  peraon  attending  this  HaU.  It  must  how- 
ever now  be  taken  to  be  bad  at  law:  declarations  of 
Courts  of  Law  upon  that  point  having*  been  very  um- 
form  of  lafe*.  But  it  is  aW>  well  settled,  that  the  juris- 
diction of  Courts  of  Equity  ifi  not  gone  by  the  reso- 
lution of  Courts  of   Law  to    adopt    the  prindple    of 

Equity.  '         •    * 

• 

As  to  the  question  of  jurisdicdonj  it  ia  not  necessary 
now  to  say  ai\y  thing  upon  that :  this  <:ase  not  calling 
for  my  opinion  upon  that  point.  It  is  not  true,  that 
every  Instrument^  creating  an  obligation  to  pay.  the  de- 
ficiency of  a  composition^  though  by  the  debtor  him- 
self, is  bad.  I  femmber  the  case  of  k  person,  named 
Hebblethwaiiej  who  had  made  a  eompo^itioii  with  his 
*  creditors,  and  secured  the  deficiency  to  one  creditor 
by  a  bond ;  and  that  was  held  good  in  thia  Court  by 
Lotd  Thurlow'i' BxA  it  wad  part  of  the  transaction,  that 
that  dealing  should  not  be  kept  secret,  but  should  be 
communicated  to  the  other  creditors*;  and,  as  they  did 

not 


(41)   Atio,  Bromlmf  V.  HolUmd,  Vol.'V,  610.   VII,  3. 
UnderhiU  v;  Boruxmd^  X,  200.  . 
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not  object,  Lord  Tfrnrlow  held  it  good.  It  is  not  made 
out,  that  the  ground  of  the  distinction,  taken  by  Sir 
Samuel  RomiUy^  exists  here;  for  this  bond,  notwith* 
standing  the  indorsement,  might  be  gbod;  and  it  is 
bad,  only  as  it  is  proved  alhmdei  that'  it  was  intended 
to  be  kept  *6ecret ;  and  there  is  no  doubt  of  that 
upon  the  letter.  The  Decree  in  the  first  cause  must 
therefore  be,  without  doubt,  that  this  bond  shall  be  de- 
livered up. 

.      •  • 

It  is  contended  for  MHchellf  that  this  distinction  must 
be  made  in  his  favour;  that  he  has  been  by  the  act  of 
the  Plaintiff  JacknUm  placed  '  in  'circumstances,  that 
make  it  unfit  to  ^ve  fcim  this  equitable  relief;,  unless 
be  is  replaced  in  the  situation,. in  which  he  stood  before 
this  vitious  transaction  took  place ;  that  Jackman  the 
younger,  is  bound  in  conscience  to  replace  the  bond  of 
Jackman  the  elder,  which  was  given  up  by  MitcheU^  in 
his  hands,  before  aAy  relief  can  be  given  against  the 
other  bond.  The  circumstances,  attending  that  bond 
from  Jackman  the  elder,  to  MitcheU^  are  very  suspicious; 
and  the  proof  fails  in  fixing  Jackman  the  younger^  with 
the  duty  of  restoring  that  bond. 


1807. 
Jackman 

V, 

Mitchell. 


'  The  Decree  in  the  first  cause  must  therefore  be,  that 
this  bond  shall  be  delivered  up,  to  b£  cancelled.  The 
other  ^ill  must  be  dismissed ;  and  the  Decree,  must  be 
made  with  costs  in  both  causes ;  though  Jackman  Was  a 
party ;  as  in  the^  cases,  which  proceed  upon  grounds 
of  pubUc  policy,  die  relief  is  given  on  account, '  not 
of  the*  individual,  but  of  the  public  (46).* 


(4*2)  The  propriety  of  this 
decision,  as  to  the  costs,  is 
questioned  by  Mr.  Beama 
(Cogts,  167,}  referring  to  X>e- 


bekSmn  v.  Or,  1  Fes.  276; 
and  BowcM  v.  Hcmps^  3  Fet, 
4*  Bea.  117. 
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»807.  SPELDT  ».  I^ECHMEftE. 

Jlfoy  8*A. 

Transfer  of  a  ''■"'HIS  Bill  was  filed  by  the  assignees  under  a  Com- 

share  in  a  Bhip  mission   of  Bankruptcy ;    dumiog  an  account,    in 

to  another  right  of  the  bankrupt,  as   part-owner  of  a  ship  with 

P"^^'*®''  the  Defendant.    The  defence  was  a  ^ale  by  the  bank- 

nrocorinff  Aa  ^P*>  previous  to  his  failure,  of  )iis  share  in  the  ship  to 

indorsement  Ae  Defendant.    The  ship  at  the  time  of  that  transac- 

npon  the  cer-  tiop  was  at  sea;    and  the  directions,   of  the  Acts   of 

tificate  within  Parliament  (43)  were  not  compljed  with  upon  the  a^ 

the  time  pre-  ^  j  ^f  the  ship. 
scribed  by  the 

5^!h  ^^^       ^^  ^^"^^^  RomiUy,  for  the  PlaintiflGi,    relied  upon 
'    1    r  ib        ^^  express  and  positive  tenp^  of  the  Acts  of  Par- 
jjjp^  lijunent, 

Mr.  Hartf  Mr.  Thomson^  and  Mr,.  Treslove^  for  the 
Defendants. 
The  question  is,  whether  these  Acts  apply  to  such 
a  case:  a  sale  by  one  partner  to  another.  The  Act 
directing  (44),  that  the  name  of  the  purchaser  shaD 
be  inserted  ip  thp  new  bill  of  sale,  cannot  contemplate 
It  Cfuse,  wher^  th^  name  stands  upon  the  old  bill  of 
salct.  There  is  no  change  of  persona;  but  a  meie 
transfer  of  interest.  If  however  these  Acts  apply  to  the 
ship,  the  distinction  between  the  assignment  of  a  share 
of  a  ship,  and  of  the  profits,  was  acknowledged  in 
Mestaer  v.  Gillespie  (45).  In  such  a  case  a  Court  of 
Equity  will  not  give  any  assistance  against  a  bamljldc 
purchaser* 

(4^    Statute  26  Geo.  TIIi;     ^    (44)  SUtate  34  Geo.  Ill, 
c.  60.     SUtute  34  Geo.  lU,     c  68,  <•  15. 
c.  68.  (467  Ante,  VoL  XI,  621. 


CASES  IN  CHANCERY.  680 

J%e  Lord  Chakcellor.  1807. 

The  Bill  is  filed  by  persons,  who  are  in  Law  and        o*^"^ 
Equity  part-owners  of  this  ship.    It  is  now  settled,  that  ^^ 

if  the  bill  of  sale  is  not  according  to  the  terms,  pre-    Lbchmbrk. 
scribed  by  the  Ac^  or  if  the  indorsement  upon  the  cer- 
tificate was  not  made  out  within  the  time  prescribed,    .  .'"**f!'      JJ 
after  the  arrival  of  the  ship,  the  transaction  is  void  at  ••  ^  .        , 
Law;  and. void  to  all  intents  and  purposes;  and,  inde-  mirposes  If 
pendent  of  the  caite  of  firaud,  which  was  not  determined  the  Registry 
in  Mestaer  v.  Gillespie,  you  cannot  come  to  this  Courts  Acts  are  not 
as  in  the  case   of  a   defectfve    conveyance;    but  the  complied  with; 
construction  of  these  Acts  of 'Parliament,  as  upon  the  f""  no- relief 
Annuity  Act  (46),  is^  that,  if  the  transfer  is  not  in  the  J*  ?lf  diV" 
mode,  prescribed  by  the  Act,   the  whole  is  void ;:  and  ^|^ 
the  property  remains,   where  it  was(47)«      The   con-  ^nee.- 
sequence,  as  fraud  is  not  imputed  in  this  case,  is, -that    Astotheease^ 
the  property  is  in  the  assignees  of  the  bankrupt }  who  of  fraud, 
are  part-owner^  with  the  other  person ;    and  therefore  0^^^^* . 
have  a  clear  right  to  an  account.    The  policy  of  the  Act 
is  evident ;  apd  the  means,  by  which  this  policy  is  en- 
forced; one  of  which  is,  that,  whenever  a  transfer  takes 
place,  whether  to  a  part-owner,  or  not,  it  shall  be  made 
in  the  form  prescribed;  as.  to  which  the  Act  is  positive. 
As  {o  the  earnings  of  the  ship,  this  is  not  like  the  case 
oi  Mestaer -y.  Gillegne,  upon  the  benefit  of  a  certain 
charter-party;   but,  if  the  Defendants  are  to  take  the 
earnings  of  this  ship,  and  not  the  ship  itself)  they  would 
be  separated  for  eyer  (  48  )• 


The  Decree  was  made  according  to  the  prayer  of 
the  BilL 

(46)  Stat  17  Oeo.  III.  e.  20,  and,  as  to  the  case  of  fraud, 
repealed  by  Stat.  63  Oeo.  III.  *  Tkompam  v.  Leake,  1  Madd. 
e.  141.  39.              • 

(47)  See  the  note,    ante,  (48)  8.Prt,273,  n. 
YoLVI,  746,  Curtis r.  Perry; 
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May  llM. 
Lunacy  is  no      |IJ[^  WINGFIELD  mentioned  ft  Petitioii  in  bank- 
defence  against  ruptcy,  presented  in  coneequenoe  of  a  doubt  of 

aCoanuMion    ^  Commbaioners,    how  they  ought  to  proceed:    llie 

iutSSTJot  ^'^^^P^  ^^«  ^"""^  *  ^"^^^  obeemng,  that  he 
be  asiinft  an  '^'^  ^^^  ^^^  provided  with  an  affidafit  in  rapport  of  the 
Actbn.  Petition. 

Commisaiaiieni 

of  Baakrnptey  The  Lard  Chancellor.  8aid»  this  practice  of  Com* 
oag^  not  t0  missionersy  declining  to  act*  and  having  a  Petition  pre« 
^•^*  ^  ^  sented,  merely  to  get  the  opinion  of  the  Lard  CkameeUar, 
titi^  ^^^^  IB  not  to  be  encouraged.  His  iKNrdship  hoWcTer  added^ 
ed  merdv  to  ^^  ^^  could  not  mftke  any  Order  upon  such  a  Petition : 
fst  the  opfaiion  ^  Commission  of  Lunacy  will  not  protect  the  lunatic 
of  the  Lmd  against  an  action ;  and  a  Ccnnmissioa  of  Bankruptcy  is  a 
Cfceaceffar.        species  of  action^  against  which  die  lunacy  cannot  be  a 

defence. 


1807. 

■ 

*•»  ****•  RAPHAEL  r.  BOEHM. 

Ante,  407. 

Vol.  XI»  9S.    nnniS  cause  (49)  coming  on  for  £urtiier  directions,  and 
Execotor  upon  a  Petition,  the  only  question  was  as  to  the 

charged  with     g^i^sequent  Coits. 

compound  in-     .   .  j^ 

terest»  at  6 

jMr  ccal.  under      (49)  See  the  Reports,  ante,  407,  VoL  XF,  9:2,   and  the 

a  direction  for   references. 

half-yearly 

rests,  as  not  baring  attempted  to  execute  a  tmst  to  aecmiidate; 

though  no  loss  happened,  and  a  due  execution  of  the  tmst  could  not 

hare  produced  so  much. 

Allowed  subsequent  Costs  of  IVoceediags,  cousfquentisi  upon 
tibose,  of  which  .the  Costs  were  allowed  him  by  the  original  Decree: 
not  as  to  the  inqoiries  and  accounts,  relating  to  the  breach  of  trust : 
nor  diaiged  with  those  Costs ;  arising  prindpallj  from  a  necessary 
laYestigaUon  as  to  the  rule,  by  which  he  ou^l  to  be  cbalg^ 
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The  fsord  Chawckllor. 
I  think  the  opinion  I  formerly  expressed  upon  this 
case,  is  right;  and  I  feel  great  satisfaction  in  finding, 
that  Lord  Enldne  did  not  upon  the  re-bearing  differ 
from  that  opinion.  The  ground*  upon  which  my  judg* 
ment  rests,  is,  (bat  Ais  Will  imposed  upon  die  executor 
the  duty  of  accumulating  the  property.  That  obsenra* 
tion  applies  universally  throng^  thiffWill.  .  That  duty 
being  imposed  upon  the  executor,  he  must  execute  the 
Will  according  to  its  exigencies.  I  was  informed,  and 
truly  informed,  that,  if  the  executor  had  laid  but  th» 
money  from  time  to  time,  as  it  was  receiyed,  in  the  Sper 
cents,  the  legatees  would  not  have  received  more  than 
he  was  willing  to  pay.  But  that  according  to  my  opinion 
made  no  difference.  Though  the  property  was  in  this 
instance  safe,  the  Court  must  go  upon  a  general  rule^ 
applicable  to  all  cases.  It  would  be  too  dangerous  to 
lK>ld,  that  executors  shall  be  excused,  not  doing  what 
they  imdertake  to  do ;  .and  the  legatees  are  to  incur  the 
hazard  of  the  insolvency  of  the  executors;,  when  the 
question  is  agitated  as  to  their  conduct  between  them 
and  the  Cestuis  que  trust. 


1807. 


Raphael 

V. 
BOBHM. 


It  was  also  truly  stated,  that  it  was  impossible  to. make 
interest  in  the  way,  in  which  interest  was  charged  upon 
this  Defendant ;  and,  speaking  of  interest,  properly  so 
called,  as  distinguished  from  profit  of  another  de- 
scription, that  was  alluded,  to.  by  Sir  Sfsmuel  RomUly^  it 
certainly  is  so.  But  I  was  struck  with  this ;  that,  though 
the  Court  ought  not,  and  for  the  sake  of  those,  for 
whom  executors  act,  to  hold  too  rigid  a  rule  upon  exe- 
cutors, where  a  fair,  anxious,,  and  diligent,  endeavour 
to  do  their  duty  appears,  if  executors  never  do  any 
act,  which  by  the  Will  they  are  required  to  do,  never 
inquire,  whether  there  are  competent  sums  to  be  laid 
*  out,  never  lay  out  competent  sums,  if  there  are  any,* 
they  cannot  complain,    if  upon  general  principles  t;hey 


[•592  ] 


are 
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Baphael 

BoBHM» 


are  charged  with  the  most  rigid  ruks ;'  for  there  is  no 
other  rale ;  and  the  impossibility  of  applying  any  other 
rule  arisesi  not  from  the  inclination  of  the  Court,  but 
from  the  nature  of  the  acta  of  the  party;  imposing  upon 
the  Court  the  duty  of  taking  some  broad  line.  There- 
fore my  opinion  was^  that  in  the  instance  of  an  express 
trust  to  accumulate,  the  Court  wad^  required  to  see^ 
that  the  Cesiuis  que  trust  were  placed,  as  near  bs  pos- 
sible, in  the  situation,  in  which  they  would  have  been, 
if  the  trust  had  been  executed.  The  principle,  upon 
which  the  Court  went,  was,  that  this  was  not  a  due 
execution  of  the  trust  by  the  Defendant.  Subsequent 
Costs  are  reserved  by  the  Decree  as  to  those  parts  of 
the  proceedings,  which  merely  follow  up  the  accounts, 
directed  by  the  former  Decree.  The  circumstance,  that 
Costi^  are  given  as  to  such  parts  of  the  Decree,  requires 
me  also  io  give  Costs  as  to  those  parte;  bot,  as  to 
so  much  of  the  Decree  as  requires  the  Master  to  state, 
at  what  times  the  several  sums  came  to  the  hands  of 
the  Defendant,  and  directs  him  ta  compute  interest, 
to  make  half-yearly  rest^  and  the  Order  of  the  Court 
to  make  good  the  effect  of  the  inquiries  to  the  •  legatees, 
it  is  impossible  to  give  the  Defendant  his  Costs.  Upon 
tibe  whole,  considering,  that  the  Court  was  called  upon 
to  consider,  what  rule  was  to  be  applied,  and  that  s 
great  proportion  of  the  Costs  was  occasioned  by  tbe 
necesi^y  investigation  of  that  subject,,  it  w^uld  be  too 
hard  to  give  the  Costs  against  the  Defendant.  He 
shall  have  his  Costs  therefore,  except  as  those  parts, 
which  I  have  noticed;  as  to  which  I  give  no  Costs. 
Those  parts,  as  to  which  he  is  to  have  Costs,  are  all 
consequential  upon  those,  upon  which  he  had  Costs  by 
the  former  Decree  (60)« 

« 

(50)  See  ante,  Caffreg  v.  Darby,  Vol.  V I^  488,  and  tiis 
note^  497. 
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FRENCH  V.  ROE.  »«>'• 

JIfajf  2d. 
AN 'action  having  been  brought  by  the  Defendants    Itisnotne- 
Rae  and  Company  agunst  the  Plainti&  Prench  and  cetsary,  that 
Comiwny,  an  arbitration  took  pkce ;  under  which  the  7*®  "01!*^*^ 
award  directed  payment  by  instahnents ;  to  be  secured  ^  .r.  '^ 

by  process  under  the  action.    All  the  instahnents  having  ^^  Submtma 
been  paid  eicept  the  last,   to  the  amount  of  SSflOOL;  upoQ  hq  jn- 
the  Kll  prayed  an  Injunction ;  and  cross  motions  were  janction  Bill, 
made :  by  the  Defendants,  to  discharge  an  Order,  that  on  the  Attor- 
service  upon  their  Attorney  at  Law  should  be  good  ser-  n«J  *^  Law 

vice;  as  bemg  irregular;  and  by  the  Plamtlflfe,  for  an  ■**•"  ^  «^ 

T  •       -L*  ^1.  i.  i^  J  Service,  shoidd 

Lijunction  upon  that  Order.  .  ^ 

**  '^  state  a  pre- 

vious appli« 

Mr.  Richards  and  Mr.  Cooke,  in  support  of  the  Mo-  cution  to  the 

tion  by  the  Defendants,  insisted  upon  the  practice  of  Attorney,  and 
the  Court  of  Exchequer,  as  stated  by  Fowler  ( 51 ) ;  ob-  refasal»  to  ac- 
served,   that  in  Burke  v.  Vickars  ( 52 )    an    application  cept  Service, 
to  the  attorney  to  accept  service  was  made,    and  re- 
fused. 

Six  Samuel  RomUy  and  Mr.  Trotoer,  for  the  Plaintifis, 
contended  against  that  practice,  as  unreasonable* 

The  Lord  Chancellor. 
The  question  upon  this  prattice  is,  whether  the  af- 
fidavit, upon  which  the  Order,  that  service  upon  the  At- 
torney in  the  action  shaH  be  good  service,  is  obtained, 
ought  for  that  purpose  to  state  a  previous  application 
to  the  Attorney  to  accept  a  SubpoBna,  and  refusal  by 

him* 

(51)  Fowl  Exeh.  Pr.  225.  since  denied.     See  Stephen 

(52)  3  Bro.  C.  C.  24.  The  v.  Cini,  ante,  VoL  IV,  369. 
aathority  of  that  case  upon  FuUarttm  v.  Ladg  Wallace, 
the  point  decided  has  been  SdO,  n. 

Vol.  XIIL  P  P 


French 

V. 
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1807.  him*     No  instance  has  been  produced;  and,  if  the  prac- 

tice is  now  to  be  settled,  I  cannot  conceive,  that  the  Court 
ought  to  lay  down,  that  the  affidavit  must  state  such 

Rob.  application  and  refusal.     Put  the  case  of   a   PbuntifT 

abroad ;  having  got  the  power  of  relieving  himself  by 
execution:  is  it  likely,  that  he  should  have  intimated 
to  his  Attorney  to  accept  the  service;,  and,  if  he  ac- 
cepted it  without  authority,  he  would  be  guilty  of  a 
breach  of  duty  tp  his  client ;  and  we  cannot  estabUsh  a 
rule  of  practice  upon  that  supjposition.  Therefore  as  the 
allegation,  that  the  Defendant's  Solicitor  was  asked  to  ac- 
cept service  of  the  Subpoena,  has  never  been  considered 
a  necessary  part  of  the  affidavit  for  this  purpose,  I  have 
no  inclination  to  lay  that  down. 

The  consequence  is,  that  upon  the  Plaintiff's  motion 
the  Injunction  must  stand  until  Answer. 


„    i^®^-     ,  HUSSEY  v.  CHRISTIE. 

Lien  of  the  A   MOTION  was  made  for  art  Injunction  against  the 

aster  ot  a  Defendants,  assignees  under  a  Commission  of  Bank- 

^                «  ruptcy  against  the  owners  of  the   ship  Britannia,  and 

payments  against  purchasers  of  the  ship  and  cargo  from  them; 

made,  for  ne-  ^^^  ^^^  ^  Receiver :   the  Plaintiff  being  entitled   under 

eeasary  re-  the  engagement,  entered  into  with  him,    as  captain  of 

pairs,  abroad,  the  ship,  to  one-third  of  the  net  proceeds  of  the  cargo, 

in  the  prose-  '^  jj^^  q{  wages ;    and   claiming  also  a  lien  in   respect 

cu     D  ot  tne  ^£  ^jjijg  jj-a^j,^  and  payments  made  by  him,  as  captain, 

vo  vssre  ■  ■ 

^•^  *  *  for  repairs    done   to    the    ship,   while  abroad,   at  New 

instrument  South  Wales,  in  the  course   of   the  voyage,    upon  the 

of  hypothe-  Southern  Whale  Fishery.     Upon  the  arrival  of  the  ship, 

cation.  the  assignees .  took  possession ;  and  brought  her  into  the 

London  Docks. 

Sir 
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Sir  Samuel  Ramlly  and  Mr.  CuUen^  in  support  of 
the  Motion. 
For  repairs  done  to  a  ship  in  this  country  a  lien 
exists,  as  long  as  the  ship  continues  in  the  possession 
of  the  person,  who  has  done  the  repairs.  If  the .  re* 
pairs  are  done  in  the  course  of  a  voyage,  those,  who 
have  done  the  repairs,  or  the  master,  making  himself 
liable  for  them,  have  a  lien.  By  the  Law  of  Merchants 
the  master  may  hypothecate  the  ship  for  the  repairs; 
and  consequently,  as  He  cannot  hypothecate  to  himself, 
making  himself  liable  by  bills,  he  may  keep  possession 
of  the  ship.  There  are  many  authorities,  collected  by 
Mr.  ^660// (53),  as  to  the  general  right  to  hypotliecate 
the  ship ;  and  the  distinction  as  to  th^  lien,  where  the 
repairs  are  made  in  this  country,  and  abroad,  is  ac- 
knowledged by  Lord  Hardwicke  in  the  case  of  Buxiim 
V.  Snee  ( 54 ),  and  by  Sir  Joseph  Jekyll  in  Watiinson  v. 
Bemadiston  ( 55  )•  Also  upon  a  petition.  Ex  parte 
S/uint{56),  a  lien  for  repairing  in  a  foreign  port  was 
admitted. 


1807, 


HUSSET 

Christie^ 


I  •  -  ^^ 


Mr.  Fanblanque  and  Mr.  Co9ke,  for  the  Defendants, 
Assignees  under  the  Commission  of  Bankruptcy 
against  the  Owners :  Mr.  Martin  and  Mr.  Benyon^ 
for  Purchasers  of  Shares  of  the  Ship:  Mr.  Rp- 
chards  and  Mr.  Jtoupell,   for  Purchasers  of  the 
Cargo. 
This  claim  of  lien  cannot  be  admitted.     The  ques- 
tion is  of  considerable  importance,  and  in  some  degree 
new ;  as  it  is  an  attempt  to  make  this  Court  the  Fonum 
for  a  question,  which  is  properly  a  subject  of  jurisdictian 
in  the  Admiralty  Court.     It  is  settled,  that,  where  ma^ 

terials 


(53)  Abbott,  V.  Shipping.       v.  Bragingtan,  1  Vet.  443, 

103.  Ac.  .      (W)  2 P.  WiU.  aer. 

(54)  1  Ve$.  154.     Sfimm  (56)  1  Atk.  234. 
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teriali  are  found,  or  repairs  dofie/  whether  iif  this 
country  or  abroad,  the  owners  are  'personally  liable. 
In  the  former  instance  there  can  be  no  doubt :  it  is  a 
mere  personal  credit  to  the  employer:  in  the  latter,  the 
master  has  authority  to  bind  the  owners  personalTy:  he 
has  the  power  of  hypothecation;  but  nothing  more; 
and|  he  must  shew,  that  he  has  done  ^eo ;  for  die 
purpose  of  charging  the  ship  in  any  way,  with  the  ex-^ 
oeption  of  the  lien,  which  the  person,  who  has  done 
the  replEiirs  has;  who  has  been  in  the  Case  of  RiehY^ 
Coe{5n)  determined  to  have  a  threefold  security:  the 
person  of  the  master :  the  specific  ship ;  and  the  per^* 
sonal  security  of  the  owners;  whether  they  kitow  of 
the'  supply,  or  hot.  Lord  Kenyon*s  opinion  however 
was  (  58 ),  that  with  regard  to  the  ^ien  Lord  Mansfield 
laid  down  the  doctrine  too  generally.  The  master,  who 
makes  this  application,  has  no  lien.  If  he  has  pro- 
perly taken  up  goods  on  account  of  the  ship,  or  pro- 
cured necessary  repairs  to  be  done,  those  persons,  who 
furnished  the  goods,  or  executed  the  repairs,*  have  a 
personal  demand  against  the  owners :  the  subject  of 
an  action.  The  proper  mode,  therefore,  under  the 
drcumstances  of  this  case  woiild  be  to  proye,  as  a 
debt,  under  the  Commission,  the  amount  of  the  goods 
or  repairs.  Having  taken  no  security,  they  must  rest 
upon  the  mere  personal  security.  If  they  mean  to 
have  a  security  upon  the  ship,  they  must  ti^e  an  as- 
signment from  the  master :  ihe  mere  fact,  that  tbey 
furnished  the  goods,  or  exelfuted  the  repairs,  not 
creating  a  lien:  Evans  v.  Williams (59).  This  suIh 
ject  must  have  been  in  the  view  of  the  Court  of  King's 
Bench  in  Wilkins  v.  Carmicbael  ( 60) ;  which  wa»  much. 

considered; 


(67)  Cotrp.  636. 
(59)  7  Term /?€p.  806,  Wn- 
terdell  v.  Dak. 


(59)  7  Term  Rep.    481,  a. 
Abb.  97,  n. 

(60)  Dauff.fn;  3d  ed.  1#1. 
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considered ;  and  it  was  held^  that  a  lien  could  not  arise 
by  paying  the  person,  who  had  done  the  repairs ;  andf 
beyond  that,  the  mere  contingent  liability  of  this  Plain- 
tiflT  upon  the  bills,  drawn  by  him,  cannot  give  them  a 
lien.  There  is  but  one  line  for  the  master  to  pursue: 
that  isj  to  exert  his  power  of  hypothecation. 


6»7 
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Mr.  Abboii  (61)  states  correctly  the  rule  of  the  Civil 
Law;  that  the  persons,  fumbhing  the  materials,  or 
executing  the  repairs,  have  a  lien  without  hypotheca- 
tion; but  also  states  the  maritime  law  of  this  country  to 
be  perfectiy  different;  and  that  some  instrument  must 
be  executed  by  the  master:  what  that  instrument  is  to 
be,  and  in  what  form,  is  not  precisely  ascertained  (62). 
Various  forms  are  used:  sometimes  a  bottomry-bond; 
sometimes  an  absolute  security  upon  the  ship;  not  de- 
pending upon  her  safe  arrival;  sometimes  a  I^ond  by 
the  master  himselfl 

Another  ponsideration  is,  whether  the  Plaintiff*,  hav* 
ing  paid  some  of  the  persons,  who  were  entitied,  is  to 
stand  in  their  place.  The  effect  would  be  very  incon* 
venient.  Suppose,  the  bills,  drawn  by  the  master  upon 
the  owners,  had  some  time  to  run  after  the  arrival  of 
the  ship,  could  the  master,  merely  as  he  might  even- 
tually be  responsible  upon  the  bills,  restrain  the  owners, 
being  then  solvent,  from  getting  possession  of  the  ship, 
and  usingher,  as  they  think  proper  ? 

Next,  the  proper  jurisdiction  upon  this  subject  is 
the  Court  of  Admiralty:  not  this  Court.  A  prohibition 
would  have  been  refused ;  and  a  consultation  awarded : 
the  Courts  of  Law  and  Equity  not  assuming  juris'* 
diction  upon  subjects  of  maritime  jurisdiction:  Mene^ 

tone 


(61)  Abboii  on  Skipping,  1 18.  (62)  Ibid.  103,  104. 
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i&ne  r.  Gihh&M{^}.  Ai  Waist  tbkr  Court  wiS  not  deAte^ 
as  the  Adimralty  Court  would;  thfit  iM^idita«  byp6thetik- 
tion  there  eafa  be  no  Sen ;  ahd/  Irupppmng  a  Meo^  the 
Plaintifi;  not  hatfaig  himsdf  a  tight  agaitost  this  a^, 
•hiA  not  a  right  to  stand  in  the*  pkdie  t4  tfadft^  whom  he 
has  paid.  These  repairs^y  fiiough  feiteeiated  abroadt 
were  done  at  the  place  where  the  law  of  this  country 

•  •  • 

JnrevaQs.  An  to  the  ikpplication  for  a  reeeiter^  the 
c6ntraet  is,  that  the  captaid  -  shaD  be  entitled  to  one- 
third  of  the  net  (^iteeeds ;  deducting  tlie  charges, 
commidision,  Scd  The  ownei^  therefoi^  have  the 
fight  of  dii^positioti  \  and  th^  bankruptcy  toakes  no 
di^renee;  the  ri^t  of  the  bankrtipt  testing  in  die 
assignees.  The  appointment  of  a  re^eiVto  {between 
tenants  in  common  would  be  too  strong  a  measure. 
The  Court  wiU  only  require  security.  Bul  th&  Plate- 
tiff's  right  Sb  only  to  an  acirount;  not  to  any  specific 
part  of  the  cargo. 


Sir  Samuel  BamiUj^  in  re|rfy  to  the  obse^atioii^  that 
these  repairs  w<Br&  eicieicuted)  wh«r^  the  law  of  thift 
tounti*y  prevails)  said^  Ireland  had  been  beU  for 
(Purpose  tb  be  a  foi^ign  country. 


The  Lord  CHANCEJLi^Ri 
I  am  not  at  all  afiedted  by  the  'proj^bsition^  that  I 
should  refer  this  PlaintiflT  to  the  Coiirt  of  Adinfaralty  for  a 
decision  upon  this  question  of  Ken.  It  is  nbt  only  not 
necessary,  that  he  should  resoK  to  that  Court ;  but,  as 
Ais  is  a  pUre,  legd,  question^  it  may  b6  just  «8  well  tried 
hi  a  case,  directed  to  a  Court  of  La#,  as  if  the  cou^ 
For  repairs  of  had   been  an   action  bf  trover.    With  ^respect  to  die 

a  ship  in  this    pointe,  that  have  bech  made,  it  i*  perfectly  well  settled, 

coontrj  the  a^j* 

owners  are 

personaUy  (^^)  ^  ^«^  ^«P-  267. 

liable;    and 

the  ship  cannot  be  pledg^  frilhoat  k' special  coatraoU 


ihat  ^ccordipg  to  tha  Miuiliine  Lnw  of  this  CQuatvg^:  (or       .  IWJ. 
jrep9ir»  done  here,  the  o^fwr^  are  per^QwU;  li»b}e(64);     ,  H^T^iY 
^d  the  ^hip  cannot  be  pledged  without  a  Bpecial  cpp-  t^. 

fm^t*    By  tlieCivU  Law,  as  ia  ohfierxedin  Mr.  -466<^<'«     OHRiaxxr- 
fiXceUenjt  work,  there  is,  not  m\9  <^  pfrspnM  MQ-    BytheCifil 
ttiaoti  but  thpre  U  a  lien  ppo^  tba  pWp  itwtf  for  tJiP  ^'^  *^'^^.'* 
repairs ;  which,  lien  follows  the  ship  into  the  hmi^  of  ^       Che  sWo* 
the  purchasers,  in  difierent  countries   for  different  pe-  f jip^jj,-  .|i^* 
riods#    A '  great  question  has  been  made  in  the  Court  joto  the  hands 
pf  Admiralty,  as  I  collect  from  JtobiH$m's  JReporU(65)f  of  parehasefs, 
whether  the  master,  who  can  .  hypothecate  the  ship  in  in  diffBmat  ; 
a  foreign  country,  can  also  hypothecate  the  cargo*    The  countries,  for 
.principle,  upon  which  he  can  hypotheiaate  the  ship,  is,  ^^^^^  V^' 
that  the  necessity  of  acting  by  an  agent  justifies  the     p  f  tke 

captain,  acting  as  an  agent  But  the  .necessity,  that  mi^i^^r  |q  jiy. 
fixesites  the  power  to  hypothecate,  Umi^  thfM^  pPT^r*  pothecate  the 
The  .^as^r  must  dp  it  for  a  re^son^rble  purpose ;  j^nly  cargo,  as  well 

£br  the  benefit  of  the  ship  and  c^rggy  ,   as  the  ship, 

for  a  reason- 

ThjB  only  question  then  is,  wbetit^  an  instrument  is  *  "*  purpose, 

ppxficifhi  form,    The  right  arismg  out  of  Jhe  jri^ht  tp  ghip  and  cargo, 
pledjps,  it  k  not  necessary,  even  by  the  l^w  .of  J^ngfan^    Distinction 
that  the  distinction,  with  referenp^  to  r^epairs  done  j^ip  of  the  law  of 
£^gl0?4f  should  take  p\ace,  where  tbe.rep^^^are  dpPf  England^  re- 
joijtt  jf>{  EngUf^;  and  it  has  been  4ot^nnined  by  tbp  ^l'^*""^?  "^  ®*" 
pases,  alluded  tp  by  Sur  Samuel  RamiUyr  that  Ireland.  P'?"  hypothe- 
Jersey,    and  Guernsey,  are    for  thi^   purpose    fpiiieigP      •„  ^^  ^  g^p 
countries.     The  doctrine  laid  down,  is,    that  the  mas-  ^^  EnaUmd 
ter  lias  a  rigljt  tp  ple^fee ;  and  may  J(fypotl\ecate.    Ac-  does  not  Uke 
cording  to  the  Case  of  Waikinsimv.  Befi^du^{^)  the  place  as  to  re- 
debt  psirs  abroad ; 
and  Ireland^ 

(64)  Robinson    v.  Lyall,     pothecate  the  cargo  for  the' Jersey,  and 

7  Pri,  592.  repairs  of  the  ship ;  in  order  Ouamsey,  are 

(65)  Case  of  the  Gratitu-  to  effect  the  prosecution  of  foreign  coun- 
dine,  3  Rob.  240.  The  judg-  the  voyage.  tries  for  this 
mont  of  Sir  William  Scott  is  (66)  2  P.  IVilL  367.              purpose. 

in  favour  of  the  power  to  by- 
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1807.  debt  was  actually  considered  due  to  the  Ikfaster  by  the 

oT^^yf  ^cn;  though  there  was  no  uistrument  of  hypothecatunu 

v.  The  Master  may  have  a  lien  without  an  instrument  of 

Christie,  hypothecation ;  though  the  mcmey  may  be  the  property 

'^^  ^^^^  ^  *  **"^  person  ;  and  it  may  be  very  beneficial  to  the 

may  hate  a  ^^,^„g„   ^j^^  Ij^^  Master  should  be  able  to  contract  by 

lien  (for  re-  , .  .         _.   .  ,       , .        »  j»     • 

nairs  &o.  "^  ^^^°  ^^  ^'  ^  ^^  upon  the  ship.    In  many  fordga 

abroad)  with-  P^^  ^^  >i^7  ^  ^^^  ^7  ^^  ^^"^  means  to  do  the  re- 
oat  an  instm-  pairs:  but  he  may  be  without  the  means  of  finding 
ment  of  by-  any  one  in  another  country^  who  will  take  the  credit  of 
potheoation,  the  ship  or  the  owners.  It  would  be  directly  against 
against  a  third  ^^  authority  of  the  case  m  Peere  WUUams  to  hold,  that 
P^'^^'^*  the  Captain  under  these   circumstances  epn  hare  np 

Hen  (67). 

This  case  therefore  may  be  well  disposed  of  by  re- 
fusing the  Injunction;  security  being  given  to  die 
Captain  to  answer  any  lien,  or  demand  upon  the  ship 
in  nature  of  a  lien,  that  he  may  establish ;  and  to  direct 
a  case  for  the  opinion  of  the  Court  of  King's  Bendi; 
stating  all  the  hcU  and  circumstances.  As  to  the 
cargo,  the  PlaintiflP  has,  though  not  a  direct  interest  in 
the  cargo  itself,  a  material  interest  in  the  due  dispod- 
tion  of  it;  that  the  fiill  value  may  be  made  of  it.  The 
proper  course  therefore  as  to  that  is  to  refuse  the 
Motion  for  a  Receiver :  security  being  given  for  due 
nagement  in  the  sale  of  the  cargo,  and  for 
of  the  net  proceeds. 

(67)  See  Ex  parte  Halkeh,     Vol.  XIX,  474.  2  Aom,  IM, 
8  Ve$.  Sf  Bea.   135.     Post,      329. 
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SANDERSON  ».  WALKER.   . 

CAMPBELL*.  WALKER..  ,    "7'    . 

June  5th,  Itk. 

fHESE   causes,   the   drcumstaaces  of  which   have    Tni«tee«  for 
been  stated  in  the  fprmer  Report  of  Campbell  ▼.  ■•*«  pnrchased 
ITatter  (68),  came  on  upon  the  Master's. Report;  stating  Jj""*'*'''^ 
the  value  of  the  estates;  the  premises,  called  the  Link  ^^^  ^  .  ^^ 
farm, '.  producing  upon  »  re-sale  near  4ouble  the  sum,  ^^^^  ,,ith. 

given  by  the  trustees.  oat  SnxtA,  and 

hj  anetion; 
TTW  Zori  Chancellor.  and  the  CmIiA 

In  tbU  Case  of  CampbeU  v.  TTaUcer,  I  understand,  f^  T?^'  ^ 

ivi^««  1  ••  1      iDff  infants,  in^ 

that  JLord^/vafifey  expressed  a  strong  opinion  upon  the    ^  ..     /.. 

question  of  costs ;  though  he  'did  not  decide  it ;    and  ^in^f^ine  the 
the  Decree^  reserving  the  costs  generally^  is  perfectly  trustees, 
correct.    Where  infants  are    concerned^   I  must  hold.    The  purchaso 
that  as  to  so  much  of  the  suit,  as  has  brought  back  set  aside  wUii 
^e  estate,   and  produced  a  re-sale,  for  their  benefit,  Costs, 
they  must  obtain  that  relief  with  costs*     By  this  Will 
yery  particular  directions  are  given  as   to  the  manner, 
in  which  the  sale  is  to  take  place,   and  the  division 
of  the  lots.    These  persons  were  therefore  constituted 
trustees  for  sale  For  the  benefit  of  these  infants.    The 
principle  has  often  been  laid  down,   that  a  trustee  for 
8^  maybe  the  purchaser,  in  this  sense;  that  he  may 
epntract  with  his  Cestui  que  trusty  that  with  reference 
to  the  contract  of  purchase  they  shall  no  longer  stand 
ui  the  relative  situation  of  trustee  and  Cettui  que  trust; 
and  the  trustee,  having  through  the  medium  of  that 
ort   of    bargain    evidentlyi    dbtinctly,    and     honestly, 
proved,   that  he  had  removed  himself  from  Ae  cha- 
racter, iif  trustee,  his  purchase  may  be  sustained.    But 

in 


(68)  Ante,  Vol.  V,  678;  see  the  note,  III,  76% 
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in  this  case  the  trustee  could  not  enter  into  aach  a  con* 
tract;  as  the  Cestuis  que  trust  were  infants ;  and  it  would 
be  most  dangerous  to  hold,  that  a  trustee  to  sell  for 
the  benefit  of  infantSi  'bound  to  exert  all  his  sUfl,  and 
apply  all  his  knowledge  with  strict  integrity  for  their 
benefit,  may  exert  that  skill,  and  use'  that  knowledge, 
for  his  own  advantage ;  and  the  principle,  that  the  trus- 
tee shall  not  buy  the  trust  property  without  the  consent 
of  the  Cestui  que  trust,  is  properly  applied,  when  tbt 
Tery  purchase  made  by  the  trustee  is  evidience,  that  he 
means  to  deal  for  his  own  advantage. 


This  lot  was  put  up  to  sale  by  auction.  My  opinioD, 
formed  upon  great  consideration,  is,  that  the  circmn- 
stance,  that  the  sale  is  by  auction,  makes  no  solid  dif- 
ference.  The  auctioneer  is  nothing  more  than  an  agent 
for  the  vendor.  It  is  impossible  to  sift  the  propriety 
and  justice  of  the  transaction  by  an .  investigation  of  aQ 
the  circumstances  of  conduct  by  the  person^  employing 
the  auctioneer,  when  those  circumstances  can  be  known 
only  to  himself;  and,  if  this  species  of  sale,  by  auction, 
is  to  destroy  the  principle,  what  happened  in  the  Case 
of  General //arm  (69)  proves  distinctly,  that  there  is 
no  medium  of  sale,  that  may  be  made  a  wider  inlet  to 
jGraud,  than  sales  by  auction. 

These  trustees  did  not  go  to  the  auction,  avowing, 
that  they  went  there  with  the  purpose  to  bid ;  and 
thereby  giving  distinct  evidence  to  all  persons  attending 
for  the  same  purpose,  that  the  trustee^,  who  ought  to 
know  the  value,  and  must  be  supposed  not  to  have 
brought  the  estate  to  sale,  before  they  had  obtained 
that  information,  were  at  least  so  far  convinced  of  the 
value,  as  to  be  induced  to  bid.     Instead  of  that  they 

employed 

((»)  Sec  Ex  parte  BenneU,  ants,  VoL  X,  381. 
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employed  a  person^  named  Clarke,  who  did  not  then  dc- 

clare^  for  whom  he  bid ;  but  afterwards  declared  himself    ^ 

a  purchaser  for  another  person,  who  declared  himself  a  ^^ 


purchaser  for  one  of  the  trustees. 


Walkkr. 


The  other  estate  consisted  of  leasehold  premises,  upon 
which  a  certain  number  of  years  wei^e  to  run;  and  the 
actual  rent  was  700/.  per  annum :    the  infants  to  take 
the  capital  at  the  expiration  of  SI  years.    The  sum  of 
6040/.  was  bid  for  that  lot.    It  was  put  up  to  sale  again; 
and  the  same  person,  Clarke,  was  the  ostensible  pur* 
chaser  at  the  price  of  6310/.     That  is  pretty  decisive 
evidence  of  the  consequences:  upon  the  latter  sale  the 
trustees  giving  evidence  upon  their  own  part^  that  they 
had  not  at  the  former  sale  bid  enough:   therefore  bid- 
ding more  at  the  subsequent  sale.     After  the  second 
sale    the  fact,    that   the  trustees  were  the  purchasers, 
was  disclosed.    Then  the  Bill  in  the  first  of  these  causes 
was  filed :  the  trustees  by  their  ans\fer  stating  merely, 
that  some  of  the  estates  were  sold ;  but  not  disclosing, 
"that  they  were  the  purchasers.    The  Will  was  not  proved 
*\n  that  cause.     Irr  the  faiterim  the  Bill  was  filed  in  the 
causd  of  CampbeU  v.  Walker,  on  behalf  of  the  persons 
entitled  to  the  residue;  to  have  the  sales  undone;  and 
praying,  that  the  estates  might  be  re-sold.    Lord  Alvoft- 
ley\  opinion  was,  that  the  Court,  acting  for  the  benefit 
*of  the  infants,  should  direct  an  inquiry,  whether  a 
iB&le  would  be  for  tbieir  benefit. 


That  direction  is  in  dile  &ense  a  confirmation  of 
the  principle,  laid  down  by  me,  most  frequently  in 
bankruptcy;  that,  if  it  is  for  the  benefit  of  the  in- 
fants, that  the  purchase  shafi  not  be  *  disturbetd^, 
the  Court  will  not  disturb  it,  and  will  disturb  it, 
if  that  will  be  for  their  benefit.  That  principle, 
open  to  considerable  objection,  must  be  admitted;  if 
a  better  principle*  cannot  be  found.     The  objection  is, 

that 
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that  a  great  temptation  to  purdiaae  is  afforded  to  tma- 
tees :  the  question^  whether  the  re-sale  would  be  ad- 
vantageous to  the  CeihU  que  trust,  being  of  necessity 
determined  at  the  hazard  of  a  wrong  determination. 

• 
The  Master's  Report  irtated  tiie  vahie  of  one  of  these 
estates  to  be  nearly  double  the  price  givep  by  the  trus- 
tee ;  and  upon  the  re-sale  it  actually  produced  double : 
the  value  therefore  not  resting  upon  a  mere  speculattre 
opinion ;  but  established  by  that  fact.  The  other  estate 
did  not  produce  much  more  or  less  than  the  former  sale: 
but  that  estate  actually  producing  a  rent  of  700/«  per 
,an9iHm,  the  profit  by  the  re-sale  must.be  considered  wit|| 
reference  to  the  intermediate  income  between  die  sales, 
and  the  value  of  so  much  of  the  term  as  had  nip  out; 
and  then  the  benefit  to  the  infants  is  iiearly  in  tlbe  saaif 
proportion  under  the  second  sale. 

Upon  the  question  of  costs,  I  cannot  lay  down,  duU 
infants  are  to  seek  such  relief  agaipst  their  trustees  it 
the  hazard  of  the  expence  attending  it  With  regard  to 
so  much  of  (he  suit  therefore  as  relates  to  ciJIing  upoa 
the  trustees  to  submit  to  a  re-sale,  and  the  conseqao- 
tial  directions,  the  relief  must  be  given  with  Costs.  Am 
to  the  oAer  parts  of  ^e  case,  there  is  no  ground  bt 
chargmg  them  with  costs,  with  regard  to  those  so* 
counts,  that  must  have  been  taken^  if  the  sale  had  beoi 
conducted  upon  other  prindples.  They  must  thereftie 
have  those  Costs,  to  which  they  would  in  the  oidisii; 
ease  have  been  entitled  (70). 


(70)  See  ante,  Caffrty  r.  Darby,  VoL  VI»  488»  and  ths 
notoi  497..  •  BeameM  on  Costs,  1^,  0r 
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Acceptance  without  effects. 

See  Bill  of  Exchange.     * 
ACCESS.— ^ee  LegUmacy. 

ACCOUNT. 

Concurrent  jarisdiction  of  a  Court  of 
Eooitj  in  accbant;  though  a  legal 
title;  the  right  being  £r8t  establish- 
ed at  law :  originally  assumed  under 
a  sound  discretion,  where  an  action 
would  not  give  so  complete  a  re- 
medy. Carporaiiok  of  Carlisle  •  v. 
Wihm.  Page  216 

See  Charity,  3.  lUegal  Contract,  2. 

ACT  OF  PARLIAMENT. 

See  Statute. 

ADULTERY.— See  Baron  and  F6me,  8. 

AGENT.—See  NoHce,  2.    Principal. 

AGREEMENT. 

1.  Specific  performance  of  an  agree- 
ment the  subject  of  discretion  :  re- 
fused therefore,  in  the  case  of  mis- 
take; though  no  fraud.  Ma$on  v. 
Armitage.  25 

2.  No  specific  performance  of  an  agree- 
ment to  transfer  Stock.  37 

3.  Specific  performance  upon  the  prin- 
ciple of  compensation  and  indemni- 
ty :  not,  if  the  effect  is  a  substantial 
deviation  from  the  contract  Halseg 
V.  Chant.  73 

4.  Origin  and  progress  of  the  equit- 
able jurisdiction  to  enforce  the  spe- 
cific performance  of  agreements.  70 

6.  Specific  performande  upon  the  prin- 
ciple of  compensation  and  indem- 
nity: the  effect  not  being  a  sub- 
stantial deviation  from  the  contract. 
Homiblow  y.  Shirley.  81 
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6.  Specific  performance  refiised  upon 
mistake.  Poge  135 

7.  Bill  for  specific  jterformance  of 
an  agreement  dismissed  upon  the 
lapse  of  time  without  proceed- 
ing in  the  performance.  Alky  t. 
DcMchampi.  225 

8.  Origin  of  the  jurisdiction  to  grant 
the  specific  performance  of  an  agree- 
ment. 228 

0.  The  doctrine  of  compensation  has 
been  carried  too  far. 
It  is  not  to  prevail,  unless  tha 
larty  will  substantially  have  that, 
tor  which  he  contracted.  228 

10.  Time  with  reference  to  (he  per- 
formance of  a  contracti  not  imma^ 
terial.  228 

11.  Origin  of  the  jurisdiction  to  grant 
a  specific  performance.  228 

12.  Lapse  of  time,  if  not  an  essential 
object  of  the  contract,  ia  no  objec- 
tion to  a  specific  performance;^ 

Injunction  upon  that,  combined, 
with  other  circumstances.  H^ame 
V.  Tenant.  287 

13.  Principle  of  specific  performance, 
that  the  contract  may  be  performed 
in  substance ;  though  the  terma  are 
not  strictly  complied  with :  so  as  to 
give,  the  right  at  law.  289 

14.  Reference  upon  the  title:  an 
objection  to  the  specific  perform- 
ance, on  the  ground,  that  premises, 
to  which  no  title  could  be  made, 
were  represented  as  included  in  the 
purchase,  and  were  a  principal  in- 
ducement to  the  purchaser,  failing 
upon  the  evidence.  Siapylton  ▼. 
Scott.  425 

15.  If  a  purchaser  cannot  have  what 
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was  his  strong  indacement  to  the 
contract,  a  specific  performance 
with  compensation  not  to  be  en- 
forced. Page  426 

16.  Effect  of  the  common  mistake  of 
both  parties  to  a  contract;  and  of 
mistake  of  ^ne,  not  occanoiied  by 
the  other :  in  the  former  case  avoid- 
ing the  contract.  427 

17.  To  entitle  the  heir  to  the  per- 
formance of  an  agreement  for  a 
purchase  out  of  the  personal  estate 
the  agreement  mast  have  been  bind- 
ing upon  the  parties  contracting,  so 
that  the  property  was  converted  in 
equity  before  the  death.  Buckmas- 
terT.Harrop.  456 

18.  Sale  of  land  by  auction  is  within 
the  Statute  of  Frauds.  Whether 
the  Slatate  is  satisfied  by  the  auc- 
tioneer, as  the  agent  of  both  par- 
ties, putting  down  the  biddings,  &c. 
Qu€Bre:  that  fact  not  being  proved 
to  be  contemporary:  and  the  auc- 
tioneer being  also  vendor.  Buck- 
vuuter  V.  Harrap.  456 

19.  Payment  of  the  auction  duty  does 
not  satisfy  the  Statute  of  Frauds 
upon  the  ground  of  part-perform- 
ance. BuekmoBter  v.  Harrop*     456 

fO.  Part-performance  by  taking  pos- 
session, cutting  the  crops,  &c.  Buck- 
waiter  v.  Barrop.  456 

SI.  Defendant  to  a  Bill  for  specific 
performance,  proving  an  agreement, 
different  from  that  insisted  on  by  the 
Plaintiff*,  may  have  a  Decree  upon 
his  answer,  submitting  to  perform. 

A  cross  Bill  therefore,  though 
formerly  the  course,  being  unneces- 
sary, would  be  dismissed  with  costs. 
Fife  y.  Clayton.  546 

M.  Cross  Bill  for  specific  performance 

according  to  the  Answer  dismissed 

with  costs,  as  unnecessary.    Stapyl- 

torn  y.  Scott.  425 

See  Conrideration.     illegal  Ckm- 

tract. 

ALIEN. 

1.  Insurance  by  a  subject  of  this  coun- 
try upon  foreign  property,  does  not 
cover  a  loss  by  capture  in  a  war 
afterwards  taking  place  between  thi^ 
country  and  that  of  the  assured. 
Proof    in    bankruptcy   therefore 
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under  such  a  policy  exposged.    £r 
fMir^e  Lee.  P^ge  64 

2.  The  right  of  a  foreigner  by  coo- 
tract,  generally,  is  only  snspeoded 
by  a  subsequent  war;  and  may  be  en- 
forced upon  the  restoration  of  peace. 

In  baakrqp^y  therefore  a  claiai 
admitted;  reserving  the  divideiii 
Ex  parte  Boussmaker,  71 

3.  Contract  with  alien  enemy  void.  71 

4.  At  law  the  objection  of  alien 
enemy  must  be  pleaded.  72 

ALIENATION  (Restraint  of). 
See  Condition. 

ALMANACK. 

See  Literarg  Property,  2. 

AMENDMENT- 
SCO  Injunction,  3.     Practice,  2. 

ANNUITY. 

1.  Bill  under  tbeAqnaity  Act  to  mC 
aside  an  annuity  dismissed :  Che  ob- 
jections not  prevailing;  viz.  IsL 
That  the  memorial  expressed  tlie 
consideration  to  have  been  paid  li 
the  date  and  execution  of  the  deeds; 
one  of  the  grantors  only  hivin; 
executed  on  the  day  of  the  date; 
the  other  some  days  aftervards; 
occasioned  merely  by  the  residence 
of  the  one  in  Wales,  the  other  is 
London* 

idly.  That  30/.  was  immediatelr 
after  payment  of  the  consideratios 
paid  by  the  grantor  to  the  attornej 
for  the  expence  of  the  transtctios; 
not  by  way  of  a  jcolonrable  reduc- 
tion of  the  consideration : 

3dly,  That  the  consideration  wis 
paid  by  an  agent :  that  fact,  tbosek 
not  stated  in  the  body  of  the  deei, 
appearing  by  the  receipt  indorscdt 
and  being  stated  in  the  memoriiL 
Philippi  y.  Crawfurd.  4'* 

2.  Sale  of  an  annuity  before  the  Mu- 
ter takes  eflect  from  the  confirflt- 
Uon  of  the  Report,  and,  the  vk 
being  on  the  11th  of  Awut,  tai 
the  Report  confirmed  in  miekadaa 
Term,  interest  was  given  upon  thi 
purchase-money  from  the  first  dijt 
on  which  the  Report  could  bi«* 
been  oonSrnfed:  vis.  the  first  Scil 
before  thb  Term.  Tmigg  r.  ft 
field.  *W 
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NSWER. 

t.  Wbere  the  answer  to  a  Bill  for  dis- 
covery only  is  used  as  evidence,  the 
whole  tnuet  be  read.  Lady  Ormond 
V.  Hntehiiwm»  Paae  47 

2.  Where  relief  ia  prayed,  and  the 
answer  replied  to,  the  Plaintiff 
reading  admissions'^  nnist  proceed 
to  the  completion  of  the  immediate 
anbjecty  to  which  the  Defendant  is 
answering;  according  to  the  conrse 
of  evidence  at  Law  :  hot  Ibis  does 
pot  apply  to  distinct  matter.  Lady 
Ormond  v.  Butehimon.  47 

PPEAL.— See  Re-hearing. 

PPEALS  TO  THE  LORDS. 
See  pageg  25,  224,"  416. 

PPOINTMENT. 

See  Power.     Vatinyt  1,  3. 

PPORTIONMENT. 

Apportionment  of  interest  n|>on  a 
bond,  according  to  the  general 
rnle,  as  accming  de  die  in  diem,  not 
as  dividend,  or  rent,  not  provided 
for  by  the  Statute,  is  not  prevented 
by.  the  condition,   reserving  it    by 

•  equal  half-yearly  payments.  Banner 
V,  Lowe-.  135 

See  Copyhold,  5. 

SSETS. 

1.  General  rale,  for  convenience, 
considering  the  personal  estate  to 
be  reduced  into  possession  a  year 
from  the  death  of  the  testator; 
and  therefore  interest  upon  legacies 
frqm  that  period,  unless  aome  other 
is  fixed  by  the  Will;  though  actual 
payment  within  that  time  may  in 
many  instances    be    impracticable. 

333 

3.  Reference  by  the  Will  to  the  time, 
when  the  personal  estate  shall  be 
got  in,  does  not  without  the  most 
plain,  distinct,  intention  affect  the 
legal  presumption,  that  it  may  be 
got  in  .within  a  year.  834 

9.  Assets  marsh  Jled.     J^omier  v.  Bon- 
ner. 379 
See  Eceeution,    2,  8.      Mainte- 
nance, 1. 

SSIGNEES.— See  Bankrupt. 

SSIGNMENT  (Restraint  of). 
See  Condition. 


ATTORNEY  and  CLIENT. 

1.  Relief  against  a  deed  of  gift  by  a 
client  to  his  attorney.         Page  62 

2.  Solicitor*8  lien  for  costs  upon-  a 
fund  of  assets,  appropriated,  pre- 
vailed; though  the  appropriation 
was  subject  to  a  debt ;  in  respect  of 
which  the  testator,  as  surety,  was 
creditor  of  the  client  to  a  greater 
amount.      Taylor  v.  Papltam'{*). 

69 

3.  Independent  of  fraud  an  attorney 
shall  not  take  a  gift  froin  hb  client, 
wh3e  the  relation  subsists.    '    138 

4.  At  Law  lien  of  an  attorney  upon 
papers  for  his  costs :  bat  the  Plain- 
tiff may  discontinue  his  action,  sub- 
ject to  the  costs  incurred.  102 

5.  At  Law  the  party  cannot  change 
hb  attorney  without  aJndgeVOrder. 

196 

.  G.  Lien  for  costs  upon  papem  in  tho 

attorney's  possession.  196 

See  Bankrupt,  3.    Fraud,  4.   &- 

licitor,  1. 

AUCTION. 

See  Agreement,  18,  19.      Emdemce, 
.  14,  15. 


B. 

BAILMENT. 

Bailee,  though  without  consideration, 
accepting  the  office,  bound  through- 
out :  for  instance,  by  a  direction  to 
insure.  185 

BANK  STOCK. 

Distribution  by  the  Bank  of  extra- 
ordinary profit,  beyond  the  regular 
dividend,  not  by  way  of  increased 
dividend,  but  as  a  bonus,  taken  as 
capital ;  and  the  manner,  in  which 
it  is  given,  makes  no  difference. 
Witts  V.  Stcere{f).  '  363 

BANKRUPT. 
1.  Commission  of  Bankrupt  superseded 
with  costs,  for  fraud  and  mbcon- 
duct. 

The  Solicitor  charged  with  costs ; 
not  as  having  taken  the  creditor's 
account  of  the  amount  of  hb  debt, 
without    sufficient     inquiry,    being 

(  •  )  Reversftd,  post,  Vol.  XV,  Tf. 
( t  )  Soe  th«  note,  ante,  Vol.  IV,  80f . 
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pressed  by  an  execation;  but  as 
'  DaviDg  by  a  false  description  ob- 
tained the  docket  contrary  to  the 
General  Order  of  Lord  Roulyn,  re- 
quiring in  a  country  Commission 
two  barristers,  Sio. ;  which  Order  is 
wpon  application  in  a  proper  case  dis- 
pensed with.    Ex  parte  Conway. 

Page  62 

%  Acceptance,  n6t  dne  till  after  the 
bankruptcy  of  the  drawer,  is  capable 
of  set-off,  within  the  claase  of  the 
Act  as  to  mdtnal  credit  Ex  parte 
Waggtaff.  65 

8.  Commission  of  Bankrupt  saper- 
seded  with  costs :  the  bond  to  be  as- 
signed; and  the  proceedings  to  be 
imponnded. 

The  Solicitor  not  charged  with 
the  costs ;  unless  guilty  of  such  an 
abuse  as  amounts  to  a  contempt;  in 
which  case  he  might  even  be  struck 
off  the  roll ;  but,  the  charges  be- 
ing denied,  the  creditor  must  bring 
an  action  against  him.  Ex  parte 
Heyuxfodm  67 

4^  Creditors,  having  proved  under  a 
joint  Commission  of  Bankrupt  upon 
a  joint  and  several  obligation,  but 
not  having  received  a  dividend,  per- 
mitted to  waive  their  proof,  and  to 
provjB  against  the  separate  estate ; 
not  disturbing  any  dividend  already 
made.     Ex  parte  Beilby.  70 

5.  Legal  title  in  contemplation  of 
bankruptcy  protected  by  the  previ- 
ous equitable  title.  122 

6.  Order  in  bankruptcy  for  taxation 
of  a  solicitor's  bill  for  business  done 
in  bankruptcy,  and  otherwise.  Ex 
parte  AmnciUiith.  124 

7.  The  discretion  of  the  Commis- 
sioners as  to  the  bankrupt's  certifi- 
cate not  controlled.    Ex  parte  King. 

181 

8.  Severity  of  the  relation  under  the 
Bankrupt  Law  mitigated  by  Stat. 
46  Geo.  III.  c.  135.  187 

9.  Assignees  in  bankruptcy  take,  sub- 
ject to  all  equities,  under  which  the 
bankrupt  stood.  188 

10.  Severity  of  the  relation  under  the 
Bankrupt  Law  mitigated  by  Stat. 
1  Jam.  1.  c.  15. «.  4.  Stat.  21  Jam.  I. 
c.  10.  «.  14.  8Ut.  10  Geo.  II.  c.  32. 
Stat.  46  Geo.  1 1I.  c.  135.  188 
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11.  Authority  of  the  Commissionm 
and  the  Lord  €JkaneeUor  io  baak- 
ruptcy  to  compel  a  djaoorery  etea 
against  a  purchaser  for  valnabfe 
consideration  withoat  notice. 

Page  189 

12.  Bankrupt  being  taken  In  execntioB 
after  the  Commiaaion  issued,  tke 
effect  is  an  election  ;  withoat  regard 
to  the  partienlar  motiTe.  Ex  parte 
KnowM.  m 

18.  Creditor,  haTing^  the  bankrupt  in 
execution  at  the  time  the  Commis- 
sion issues,  may  elect.  193 

14.  Instructions  to  strike  a  docket  re* 
ceived  from,  the  conntry  on  SumJoj 
by   a  Solicitor;     who,     before  \ht 

'  Bankrupt  Office  opens  on  the  fol- 
lowing morning,  receives  similar  in- 
structions from  another  client  Thej 
must  draw  lots;  according  to  the 
course  upon  two  applications  at  the 
same  instant.    Haye»*M  Case.        197 

15.  Indorsement  after  bankruptcy  oft 
security,  delivered  to  a  creditor  pre- 
viously, .valid.    Ex  parte  Greexaig. 

206 

16.  General  Order  in  Bankruptcy  is 
to  striking  a  docket  and  sealuig  i 
Commission.  207 

17.  Thoo^i  an  order  might  be  made 
upon  part  of  a  petition  in  bank- 
ruptcy, vis.  .for  interest  against  an 
assignee,  who  did  not  pay  in  to  the 
bank,  appointed  by  the  crediton, 
under  the  Act  of  Parliament,  the 
petition  also  praying  his  ramovai, 
with  much  groundless  impatatieo, 
the  whole  was  dismissed  witbcoiti: 
without  prejudice  to  another  peti- 
tion, confined  to  the  proper  objecL 
Ex  parte  Vernon.  270 

18.  Assignee  in  bankmptcy  remoTed; 
and  the  assignment  and  bargain  sod 
sale  vacated;  except  as  to  po^ 
chasers.    Ex  parte  Lemam.        271 

19.  Assignee  in  bankmptcy,  peraa- 
nently  resident  in  Seoiiamd,  reakond. 
Ex  parte  Greg.  274 

20.  A  commission  of  bankroptoy,  that 
has  been  acted  ,upon»  cannot  be  al- 
tered. 

Therefore,  the  Commission  beng 
opened,  and  the  Commiasioners  hav- 
ing quali6ed,  but  the  proof  of  the 
act  of  bankruptcy  failing,  in  order 
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to  prove  an  act  of  bankraptcy  sab- 
seqoent  to  the  date  of  the  Commis- 
sion the  Commission  was  saper- 
seded ;  and  a  now  Commission  is- 
sued.   Ex  parte  Thwaites*  Page  325 

21.  No  objection  to  a  commitment  of 
a  baokrapt  bj  the  Commissioners, 
that  the  order  of  commitment  was 
made  in  the  absence  of  the  bank- 
mpt ;  and  that  it  bore  date  the  day 
the  examination  took  place,  though 
made  some  days  afterwards.  SaU*8 
Case.  861 

22.  Joint  creditors  cannot  vote  in  the 
choice  of  assignees  under  a  separate 
Commission,  unless  they  pay  the 
separate  creditors  20«.  in  the  pound. 
Ex  parte  Hublmrd.  424 

23.  Lunacy  is  no  defence  against  a 
Commission  of  bankruptcy;  as  it 
would  not  be  against  an  action. 
Anon.  590 

24.  Commissioners  of  bankruptcy 
ought  not  to  decline  to  act,  and 
have  a  petition  presented,  merely  to 
get  the  opinion  of  the  Lwrd  Chan- 
cellar.     Anon.  590 

See  Chattel^  2.     Tacking,  1. 
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BARON  AND  FEME. 

1.  Right  of  thildren  to  a  provision  out 
of  the  property  of  their  mother  un- 
der a  Decree,  directing  a  settlement 
on  her  and  her  children ;  notwith- 
standing her  death  before  the  Re- 
port :  no  act  being  done  by  her  to 
waive  the  equity.  Murray  v.  Lord 
Elibank.  1 

2.  As  to  the  right  of  a  married  wo- 
man, after  a  proposal  by  her  husband 
for  a  settlement  of  her  property,  to 
waive  it,  so  as  to  bind  the  interest  of 
the  children,  Qiuere.  5 

3.  The  equitable  right  of  a  married 
woman  stands' upon  the  peculiar  doc- 
trine of  the  Court. 

When  money  is  carried  over  to 
her  account,  the  habit  of  the  Court 
is  without  any  previous  application 
by  her  to  direct  dn  inquiry,  whether 
any  settlement  has  been  made ;  and 
the  constant  habit  has  been  to  direct 
a  settlement,  not  upon  her  only,  but 
upon  the  children  also:  her  option 

Vot.  XIII. 


BARON  AND  VmiE^-tmHwued. 

to  waive  a  settlement  not  enabling 
ber  to  have  it  confined  to  herself, 
excluding  her  children.  Page  6 

4.  Whether  children  have  a  substan- 
tive  independent  right  to  claim  a 
settlement  out  of  «the  property  of 
their  mother,  aftdir  her  death,  if  not 
directed  during  her  life,  Qii<ere.       7 

5.  A  married  woman  considered  as  a 
f^me  9ole  as  to  property,  settled  to 
her  separate  use,  whether  in  posses- 
sion or  reversion ;  and  as  such 
therefore  may  sell;  if  not  parti- 
cularly restrained  by  the  instrument. 

Her  consent  on  examination  re- 
quired, only  to  waive  her  equity  to 
have  a  settlement  out  of  her  equit- 
able interest;  not  to  pass  her  se- 
parate property.     Sturgis  v.   Corp. 

190 

6.  Order  upon  a  married  woman  to 
put  in  an  answer  to  a  bill  by  her 
husband.  206 

7.  Bill  by  a  married  woman,  claiming 
under  a  bond  by  her  husband  to  a 
trustee  for  a  separate  maintenance^ 
admitted  to  have  been  destroyed  by 
them,  on  the  ground  of  subsequent 
incontinence. 

The  bill  retained,  with  liberty  to 
bring  an  action.  Seagrave  v.  Sea- 
grave,  430 

8.  Adultery  a  forfeiture  of  dower  by 
stat.  Westminster  2,  not  of  a  join- 
ture ;  and  does  not  prevent  a  per- 
formance of  marriage  articles.  443 

9.  A  married  woman  appointed  guar- 
dian of  an  illegitimate  chUd;  and 
payment  ordered  to  her  upon  her 
separate  receipt.  Wallia  v.  Camp- 
bell. 517 

See  Evidence,  4,  6.    Revivor,  1. 

BASTARD. — See  Legitimacy. 

BEQUEST.— See  WiU. 

BIBLE.— See  Evidence,  16. 

BILL. — See  Revivor^  1. 

BILL  (AMENDED). — See  Injunction,  3. 

BILL  OP  EXCHANGE. 

A  person,  taking  up  a  bill  for  the  ho- 
nour of  the  drawer,  has  no  right 

QQ 
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BILL  OF  EXCHANGE-^Mmlfoieefl. 

•g^ftinst  lh«  teceptor  without  effects. 
Ex  parte  Lambert.  Pagt  179 

BILL  PRO  CONFESSO. 
See  Practice^  12. 

BON^D.— See  Apf^Honment, 

BONUS.— See  Bank  Slock. 

BROKER. 

See  Principal  and  Agents  4. 

BUILDINO. 

See  Lessor  and  Lessee,  1. 

C. 

CANCELLATION.-^See  Will,  7, 10. 

CAPTAIN  OF  SHIP.— See  SAtp. 

CARGO.— See  Skip,  4. 

CERTIFICATE.— See  Bankrupt,  7. 

CHANCELLOR. 

See  Battkni^t,  11. 

charg:^. 

Trust  of  a  term  by  Will  to  pay  the 
sereral  legacies  "  hereby  given,*'  and 
also  '^  the  several  other  legacies 
*•  hereinafter  bequeathed ." 

The  subsequent  part  of  the  Will, 
contained  a  few  small  legacies ;   and 
a  codicil,  unattested,  directed  to  be 
taken  as  part  of  the  Will,  reciting, 
that  the  legacies,  given  by  the  Will 
to  the  testator's  daughters,  were  not 
an  adequate  provision,  gave  each  of' 
them  a  farther  legacy,  "  in  addition; 
*'  to  the  said  legacies"  given  them ' 
respectively  by  the  Will.  i 

The  legacies   by  the  codicil, are! 
not  charged   upon  the  real  estate. 
Bonner  v.  Bonner.  379 

CHARITY. 

1.  Ante,  Vol.  VJI.  36. 

The  Decree  affirmed.    Moggndge 
V.  ThackwelL  416 

2.  Jurisdiction  of  the  Court  of  Chan- 
cery in  the  cause  of  abuse  of  a  cha- 
rity upon  the  receipt  and  manage- 
ment of  the  revenue  by  the  gover- 
nors, the  visitor,  as  heir  of  the 
founder,  beiqg  generally  one,  and 
for  a  considerable  time,  while  there 


CHARITY--«oiiriMiMt 

weire  no  govtetnon,  wifbont  autho- 
rity. 

The  heir  being  a  laomtic,  the  or- 
der vacating  irrtguiAt  appointmenu 
of  governors  and  a  schoolmaster, 
and  fcft  fiHing  up  those  offices,  was 
made  upon  pelilioa  to  the  Lord  Ckan- 
celhr,  as  visitor. 

Under  the  information  an  inquirj 
and  account  were  directed  as  to 
leases  of  the  Charity  Estate,  withoat 
involving  the  Charity  in  a  general 
account  to  a  remote  period ;  and  a 
general  account  of  the  more  recent 
period,  limited  to  the  time,  when 
the  information  was  filed ;  with  costs. 
Attorney  General  v.  Dixie.  Page  519 
3.  A  long  lease  of  a  Charity  Estate, 
in  1760,  set  aside,  the  tmstees  join- 
ing in  the  application,  as  a  breach 
of  trust ;  not  only  as  against  the  ex- 
press directions  of  the  founder,  but 
also,  generally,  as  an  improper  ad- 
ministration of  a  Chanty  Estate: 
the  relators  not  desiring  to  disturb 
under-leases. 

The  account  was  confined  to  the 
fiNng  of  the  information,  or  prenons 
demand. 

Such  cases  to  be  marked  with 
costs.    Attorney  Genend  v.  Griffith. 

56d 

CHATTEL. 

1.  Jarisdiction  by  Bill  in  Equit?  for 
the  delivery  of  a  speoiftc  chattrl. 
Lowtker  ▼.  lAird  Mjomstker.  95 

2.  Possession  the  criterion  of  title  to 
a  personal  chattel.  The  property 
therefore  changed  by  sale  in  market 
overt 

That  mie  adopted  by  the  baakmpt 
law.  Distinction  as  to  land;  pos- 
session not  even  prisnA  fade  tfi- 
4ence.  12S 

See  Estate,  Real 

CHILD. 

See  Baron  and  FSme,  1,  2,  3,  4. 
Creditor,  1. 

CLIENT.— See  Attorney. 

COMPENSATION. 

See  Agreement,  3,  6,  O. 

COMPOSITION See  Frond,  6,  & 
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COMPOUND  INTEREST. 

Seo  Practice,  6. 

CONDITION. 

Bequest  of  an  annnihr^  with  condition 
to  fall  into  the  residue  upon  signing 
an  instniment,  agreeing  to  sell,  as- 
sign, charge,  or  dispose  of,  or  em- 
power anj  person  to  receive,  &c. 
in  the  most  comprehensire  terms. 
The  condition  broken  by  taking  the 
benefit  of  an  Insolvent  Act.  Shee  v. 
JSfafe.  Page  404 

CONSANGUINITY. 

See  Evidence,  8. 

CONSENT. 

See  Baron  and  Fhne,  5. 

CONSIDERATION. 

1.  Inadequacy  of  consideration,  thongh 
not  of  itself  a  sufficient  ground  for 
setting  aside  a  contract,  is,  when 
gross,    strong  evidence    of    Fraud. 

.103 

2.  Distinction  between  a  mere  volun- 
tary promise,  nudum  pactum,  that 
will  not  maintain  an  action,  and  a 
promise,  upon  the  faith  of  which 
another  does  spme  aot:  as  entering 
into  engagements,  or  paying  money  ; 
forming  a  consideration,  that  will 
support  an  action ;  and  therefore  es- 
tablish a  debt  against  assets.  Cras- 
hie  V.  M'Doual.  148 

3.  Promisory  notes  given  by  a  stock- 
broker for  the  balance  of  an  account 
of  money  advanced  to  him  to  be  em- 
ployed in  stock  jobbing  transactions, 
contrary  to  the  Statute  7  Geo.  II, 
c.  8.  Part  of  the  consideration  con- 
sisting of  the  proffts  upon  those 
transactions,  proof  under  his  bank- 
ruptcy was  restrained  to  the  resi- 
due ;  viz.  the  money  received,  which 
he  had  applied  to  his  own  use.  Ex 
parte  Bulmer,  313 

4.  Principle  upon  actions,  arising  out 
of  illegal  transactions :  if  malum  pro- 
hibitum only,  tlie  PlaintifT  may  re- 
cover ;  unless  it  be  directly  upon  the 
coiiitract  precluded.  315 

See    Bailmmt.       Bankrupt,    11. 
Deed,  1.    Pleading,  2, 

CONSTRUCTION. 

Sec  Sra/Jite,  I.    Will. 


CONSTRUCTIVE  NOTICE. 

See  Notice. 

CONTEMPT. 

See  Lunaoy,  2.    Mortgage,  6. 

CONTINGENT  REMAINDER. 
See  Remainder. 

CONTRACT. 

See  Agreement.    Illegal  Contract. 

CONVERSION  OF  ESTATE. 

1.  Land,  under  a  devise  in  trust  to  be 
sold,  not  considered  as  real  estate : 
the  trust  not  being  executed ;  but  no 
act  done,  shewing  an  intention  to 
alter  the  character,  impressed  by 
the  uses  of  the  Will. 

An  objection  to  the  title  of  the 
heir  upon  that  point  prevailed. 
Kirkman  v.  Miles.  Pagp  338 

2.  Stock,  taken  by  the  heir  as  i^eal 
estate  under  a  trust,  to  lay  it  out 
in  land,  not  executed,  considered 
as  personal  estate  in  him,  under  cir- 
cumstances, shewing  any  conception 
and  intention  to  treat  and  dispose  of 
it  as  personal  property,  t^i^et  v. 
Thomtm.  345 

3.  What  is  agreed  to  be  done  consi- 
dered as  done ;  as  money  under  con- 
tract to  be  laid  out  in  land,  &c«    472 

COPYHOLD. 

1.  Devise  by  the  general  terms,  •'  all 
'*  the  rest,  residue  and  remaioder  of 
*'  my  real  and  personri  estate  of  what 
"  nature,**  &c.  soever,  to  nephews 
and  nieces,  not  being  for  creditors, 
wife,  or  children,  is  not  sufficient  to 
raise  a  case  of  election,  or  for  sup- 
plying the  want  of  surrender  •of  copy- 
hold land,  contiguous  and  inter- 
mixed with  the  freehq^,  against  |be 
heir.  Judd  v.  PuUt.  168 

2.  Devise  of  the  trust  of  copyhold  by 
general  words.  174 

3.  Injunction  by  a  copyholder:  re- 
straining the  lord,  preparing  to  open 
a  mine. 

Distinction,  as  to  a  mine  opened, 
and  working.  Greg  v.  The  Duke  of 
Northumberland.  236 

4.  The  Statute  9  Geo.  I.  c  29.  provid- 
ing for  theadmission  of  copyholders, 
infants,  or  f^mee  covert,  is  confined 
to  the  cascts  expressed ;  vis.  title^  by 

I         descent  or  suri^uder  to  the  use  of  a 
'    Q  Q  2 
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COPYHOLD— Mt/iniied. 

Will ;  and  does  not  apply  to  a  title 
Qoder  a  deed. 

Therefore,  to  a  Bill  by  the  Lord, 
stating  a  title  in  remainder  by  deed 
of  appointment  under  a  settlement, 
and  an  admission  by  the  tenant  for 
life,  without  fine,  having  paid  a  fine 
upon  a  former  admission  under  his 
original  title,  and  upon  his  death, 
praying  a  diiscovery  and  production 
<>f  the  deed,  in  aid  of  ati  action  under 
theStatate,  a  demurrer  was  allowed. 
Lo/rd  Kennngton  v.  MdnselL 

Page  240 

5.  The  Lord  admitting  a  tenant  for  life, 
may  apportion  the  fine ;  but  cannot 
remit  it  to  the  tenant  for  life,  and 
charge  the  whole  upon  the  remain- 
ders. 246 

6.  The  Lord,  remitting  the  fine  upon 
the  admission  of  tenant  for  life, 
does  toot  discharge  the  remainders. 

262 

7.  Admission  of  tenant  for  life  to  a 
copyliold  is  the  admission  of  all  in 
remainder ;  and  the  Lord  may  assess 
the  whole  fine. 

In  case  of  separate  assessments, 
as  to  the  fine,  when  the  fine  is  due 
in  respect  of  the  remainder.  Quaere, 

253 

COPYRIGHT. 

See  Literary  Property. 

COSTS. 

See  Atiameg  and  Client,  2,  4.  Bank- 
rupt f6»  Executor,  5.  ^etr.  So- 
iicitor,  1. 

tCftEDTTOig 

1.  Diflerent  construction  in  favour  of 
creclitors,  wife,  or  children,  and  in 
other  cases.  17G 

2.  The  body  being  taken  in  execution, 
the  debt  is  satisfied.  193 

CREDITOR  aKd  debtor. 

See  Set-iff. 

CROSS  BILL. 

See  Agreement,  21,  22. 

CUSTOMARY  HEIR. 
See  CopghoUp  1. 


DECREE. 

See  Practice,  7* 

DECREE  {pro  Canfesto). 
See  Practice,  12. 

DEED. 

1.  A  deed  may  be  impeached  by  mst- 
ter  dehors ; '  as  upon  ATerment  of  il- 
legal and  corrupt  consideration. 

Page  818 

2.  Action  upon  a  lost  deed  withoat 
profert.     Seagrave  ▼.  Seagraoe.    439 

DEMURRER. 

See  Injunction,    1.       Pleading,  5. 
Practice,  1. 

DEPOSIT  OF  t)EEDS. 
See  Mortgage,  1. 

DEPOSITION.— See  Evidence. 

DEVISE.— See  WiU. 

DEVISAVrr  VEL  NON. 
See  WUl,  1,9. 

DISCONTINUANCE. 

See  Attorney  and  Client,  4. 

DISCOVERY.— See  Bankrupt,  it. 

DO WER.— See  Banm  and  Feme,  8. 

DUPLICATE.— See  WiU,  7,  10. 

E- 

ELECTION. 
I4  General  rule,  that,  to  put  an  Mt 
to  election,  the  intention  most  dis- 
tinctly appear.  Whether  it  may  be 
shewn  from  circumatances  ddnn, 
Qiuere.  17^ 

2.  Will,  directing,  that,  in  case  thetei- 
tator  shall  enter  into  contraots  for 
the  purchase  of  lauds,  and  die  be- 
fore the  con? eyance,  anch  contradi 
shall  he  carried  into  execution,  and 
the  money  paid  out  of  his  persaoal 
estate,  and  the  couTcyance  be  to  his 
trustees,  their  heirs,  &o.  to  the  ns«s 
of  his  WiU.  The  heir  at  law,  hsrii^ 
interests  bequeathed  to  him,  pat  to 
election..   TheUmeon  r.  Woodford, 

M 

3.  Election.  A  person  shall  not  claia 
an  interest  onder  an  instrument  wiA- 
ont  giying  full  effect  to  it,  as  to  as 
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ELECTION— «ofli^tmieci. 

be  can,  reooancbg  anj  right  or 
property,  which  would  defeat  the 
dispositioo. 

The  ground  it  the  implied  condi- 
tion, npon  intention;  thongh  from 
misUke.  Page  220 

4.  The  only  instances  of  limiting  the 
principle  of  election  are  an  attempt 
to  de?ise  by  a  Will  not  duly  exe- 
cuted :  2dly,  an  attempt  to  devise  by 
an  infant.  223 

See  Bankrupt,    12,    13,      Copy- 
hold. 1. 

ENEMY.— See  il/«en. 

EQUITABLE  MORTGAGE, 
See  Mortgage,  1. 

ESTATE  (  Conversion  of). 
See  Conversion  of  Estate. 

ESTATE  IN  FEE  SIMPLE. 

LimiUtion  to  a  man  for  life  and  then 
to  his  heirs  at  law  is  a  fecpsimple. 

415 

ESTATE,  REAL. 
Distinction   between  land  and  a  per- 
sonal chattel:    the  latter  held    by 
possession;  the  former  by  title;  of 
which  possession  is  not  ewenprimd 
facie  evidence.  119 

EVIDENCE, 

1.  Upon  a  question  of  legitimacy,  de- 
pending upon  a  chain  of  distinct 
circumstances,  in  the  knowledge  o 
difierent  individuals,  and  the  Defen- 
dant, an  infant,  kept  out  of  the  way, 
an  ei^amioatiou  de  bene  esse  would 
have  been  granted ;  though  not 
within  any  of  the  three  cases,  viz. 
witnesses  of  the  age  of  70  ;  or  quit- 
ting the  kingdom,  or  a  fact  depend- 
ing on  a  single  witness. 

But  a  proposal  to  have  the  infant 
brought  into  Court,  and  the  Six 
Clerk  assigned  as  guardian  to  put 
in  his  answer,  was  adopted.  Shelley 
V.  ■  6U 

2.  Evidence  in  writing,  not  admitted, 
•     as  an  agreement  unstamped,   does 

not  prevent  parol  evidence ;  if  other- 
wise admissible,  intern  v.  MilL     114 

3.  In  the  case  of  pedigree  hearsay  evi- 
dence of  declarations  by  the  hus- 
band aa  to  his  wife's  Iegiti|oacy  ad- 


EVIDENCE— eonlmiied, 

missible,  aa  well  as  those  of  relations 
by  blood.    Vowles  r.  Yomng. 

PagtXAO 

4.  Upon  pedigree  slight  eridence  snf- 
6cient;  as  reputation;  and  a  forgery 
established  is  not  decisive;  but  weighs 
considerably  against  the  party  pro- 
ducing it     Vowles  yf.Yonnng.         140 

5.  Evidence  of  pedigree  by  declara- 
tions of  heads  of  families  upon  in- 
quisitions poet  mortem.  143 

6.  Husband  and  wife  cannot  give  eri- 
dence  for  or  against  each  otlier.  144 

7.  Inscriptions  upon  tomb-stones,  and 
engravings  on  rings  evidence  of  pe- 
digree* 144 

8.  Hearsay  of  relationa  admitted  to 
prove  consapguinity,  and  without  the 
cprrectuess,  required  upon  other 
facts.  The  degree  therefore  ia  not 
reouired. 

nnU  the  principle  being  interest, 
the  opinion  of  the  neighbourhood 
will  not  do.  .   147 

0.  Examination  de  heme  esse,  where  the 
witness  is  above  the  age  of  70,  or 
is  the  only  witness  to  a  particular 
fact. 

Refused  upon  aflSdavit  of  the  agent 
to  his  information  from  the  witness, 
that  he  can  prove  the  fact,  and  be- 
lief, that  no  other  person  can  prove 
it     Rowe  V. •  261 

10.  Order  before  publication  for  re- 
examining a  witness,  upon  his  affi- 
davit, that  through  mutake  as .  to 
time  he  submitted  to  be  examined 
without  looking  at  papers,  which 
enable  him  to  answer  more  fully  and 
precisely.  Kirk  r.  Kirk.  280 

11.  Evidence,  that  a  witness  upon  re- 
collection declared,  he  had  sworn 
what  was  not  true,  and  went  back 
offering  to  correct  it,  but  too  late, 
admitted  upon  an  indictment  for 
perjury.  284 

12.  Re-examination  of  a  witness  after 
publication,  upon  his  own  applica- 
tion and  affidavit,  to  corr^t  qiia- 
take;  but  confined  to  that:  the 
Coprt  not  permitting  the  whqle  de- 
positioi^  to  be  suppressed,  find  an 
entirely  new  examinatioq.  Kirk  t. 
Kirk.  285 

13.  The  piiMumption  of  dtath  from 


TABL&   OF    CONTBKtS. 


EVIPJENCE— «mfmii«l. 

length  of  time  has  relation  to  the 
commencement  of  the  period.  Web' 
iier  T.  Birchmore.  Page  362 

14.  Parol  eridence  against  conditions 
of  sale  by  auction  rejected.  Alter- 
ations in  writing  permitted  with 
great  jealonsj.  471 

15.  The  interest  of  an  anetioneer  from 
his  commission  does  not  defeat  his 
eTidence.  474 

16L  Qaalification  as  to  evidence  of 
tradition,  even  npon  pedigree.  It 
must  be  from  persons,  having  such 
A  connection  with  the  party,  that 
it  is  natural  and  likely,  from  their 
domestic  habits,  that  they  are  speak- 
ing the  tnith,  and  coold  not  be  mis- 
taken. Upon  that  principle,  descrip- 
tions in  Wills,  monuments,  bibles, 
&c.  are  admitted.  Whitelocke  v.  Ba- 
ker. 511 

17.  Discretion  of  Commissioners,  tak- 
ing depositions,  not  to  examine  each 
witness  to  all  the  interrogatories, 
and  to  reject  what  is  not  evidence. 
Whitehekev.  Baker.  511 

18.  Publication  enlarged  upon  a  spe- 
cial case;  where  farther  evidence 
is  necessary,  and  it  can  be  had, 
without  injustice  or  danger :  not 
upon  ignorance,  or  negligence  of 
an  agent ;  nor  to  the  prejudice  of  a 
party,  even  by  delaying  the  hear- 
ing; and  affidavit  required,  that 
the  party,  his  Clerk  in  Court,  and 
Solicitor,  have  not  seen,  or  been  in- 
formed of,  the  depositions,  and  will 
not,  ^.  512 

See  Aniwer,  1,  2.  Legacy,  1.  Per- 
jury,     Practice,  4,  11.      Be- 
hearing^  3. 

EXAMINATION  (de  bbne  esse). 
Stt  Effidenccp  1. 

EXCEPTION.— Sec  Practice,  1. 

EXECUTION. 

See  Bankrupt,  13.     Creditor,  2. 

EXECUTOR. 

1.  Executors,  with  unequal  legacies, 
not  trustees  for  the  next  of  kin  of 
the  residue  undisposed  of.  Rawlings 
v;  Jennings.  39 

2.  The  examination  of  an  executor 
ttiider  the  dsual  Decree  for  an  ac- 


EXECUTOR— coiiemtM«IL 

count,  ought  to  contain  an  interro- 
gatory, whether  he  is  indebted  to 
the  testator :  the  debt  from  him- 
self being  assets.  Liberty  was  there- 
fore given  upon  the  suggestion  of 
co-Defendants,  legatees,  withoat 
affidavit,  to  exhibit  an  interrogi- 
tory  for  that  purpose ;  not  to  go  in- 
to an  account;  which  must  be  the 
subject  of  a  distinct  bill.  Simwum 
V.  Gutteridqe.  Page  262 

3.  A  debt,  due  by  tbe  executor,  n 
assets ;  for  the  same  reason  that  be 
may,  if  a  creditor,  retain;  that  be 
cannot  sue  himself.  261 

4.  Receiver  appointed  before  answer 
upon  affidavit  of  misapplication  sod 
danger  to  the  property  in  the  lundt 
of  an  executor :  the  co-execoton 
consenting  to  the  Order. 

A  strong  case  necessary  agaiast 
an  executor.   Middletam  t.  BodtweU. 

266 

5.  Interest  against  execotors,  for  ba- 
lances in  their  hands  ;•  with  costs, 
upon  the  circumstances;  not  of 
course,  merely  as  chai^ped  with  inte- 
rest. Askbwmham  v.  Tkompmrn.   40i 

6.  Presumption,  that  a  legacy  to  a 
person,  appointed  executor,  is  givea 
to  him  in  that  character:  thosgh 
not  apparently  connected ;  unless 
there  are  ciroumstaoces,  shewing, 
that  it  is  intended  for  him  person- 
ally. 

In  this  case  the  circnmstaoces 
were  rather  the  other  way ;  the  le- 
gacies, by  codieils,  to  the  pertoet 
appointed  executors  by  the  Will, 
standing  altogether,  and  eqoal  in 
amount 

'One  of  the  execntors  therefort, 
having  renounced,  not  entitled  to 
the  legacies.    Stackpoole  ▼.  BowelL 

417 

7.  Ante,  407.    Vol.  XI,  92. 

Executor  charged  with  compoand 
interest,  at  5  per  ceni,  under  a  direc- 
tion for  half-yearly  rests,  as  not 
having  attempted  to  execute  a  trust 
to  accumulate ;  though  no  loss  hip- 
pened,  snd  a  due  exeention  of  the 
trust  could  not  have  produced  fo 
much. 

AUawed  subsequent  costs  of  pro- 
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£X£CUTOn-*co»^tiiiiixL 

ceedings,  consequeotial  upon  those, 
ef  which  the  costs  were  dltowed  bun 
by  the  original  Decree :  not  as  to 
the  inquiries  and  accounta^  relatinsr 
to  the  breach  of  trust :  nor  charged 
with  those  costs ;  arising  principaJljr 
from  a  neceaaary  inTestigatioa  as  to 
the  rule,  by  which  they  ought  to  be 
charged.  Raphael  s.Boekm.  Pa^  590 
See  Practice^  5.  Ptincipai  and 
AgetUy  3. 


P. 

FEE-SIMPLE.— See  Estate  in  Fee. 
F£ME.— See  Baron  and  Feme. 

FINE.— See  Pleading,  3. 

FOREIGNER.— See  Alien. 

FORESTALLING. 

See  Illegal  Centract,  !• 

FORFEITURE. 

1.  No  relief  against  forfeiture  under 
a  bye-law  of  an  incorporated  com- 
pany for  Water-works;  providing, 
that  the  members  shall  receire  no- 
tice of  default  in    paying    a    call; 

•  and  incur  the  forfeiture  by  non- 
payment ten  days  after  the  notice 
sent,  though  the  lapse  arose  from 
ignorance  of  the  call,  from  acci- 
dental circomstances,  and  absence 
from  town,  when  the  notice  was 
sent.  Sparks  v.  Liverpool  Water- 
works Company.  428 

%  No  relief  against  forfeiture  by  not 
crying  inatalmeut  upon  a  loan  to 
Government.  4*35 

FRAUD. 

J.  Bill  not  sustained,  upon  the  ground 
of  fraud  or  mistake :  the  relief  be- 
ing in  the  nature  of  damages,  the' 
subject  of  an  action ;  and,  the 
charges  of  fraud  not  being  proved, 
the  Hill  was  dismissed  wito  costs. 
CUffqrd  V.  Prooke.  131 

2.  Relief  against  fraud,  intended 
against  one  person,  taking  effect  up- 
on another ;  and  the  same  principle 
prevails  in  trespaaa  and  criminal 
cases*  132 


FRAUD— eoftltiraffl. 

3.  Action  upoB  damage  from  a  wil- 
ful, franoulenty  misrepresentation; 
though  by  a  person,  -having  no 
privity. 

Concurrent  jurisdiction  iii  equity  ; 
where  the  law  cani^iot  give  so  speedy 
and  eflectual  relief.  Page  133 

4.  Deed  aet  aside,  as  obtained  by 
fraud,  and  undue  influence  by  a 
keeper  of  a  hooaa  for  lunatics  from 
a  person  under  his  care ;  as  witliin 
the  general  principle  ariaing  from 
the  relation  of.  guardian  and  ward, 
attorney  and  client,  &c«  Wright  v. 
Proud.  136 

6.  Bond,  to  secure  to  one  creditor  the 
deficiency  of  a  compositiont  not 
communicated  to  the  other  credi- 
tors, decreed  to  be  delivered  up, 
with  costs,  though  to  pariic^  cri- 
minis:  in  these  casea,  proceeding 
upon  public  policy,  the  relief  be* 
ing  given. on  account,  not  of  the  in* 
dividual,  but  of  the  public.  Jackman 
T.  Mitchell.  681 

6.  Bond  to  ope  creditor,  to  secure  the 
deficiency  of  a  composition,  not 
communicated  to  the  others,  now 
held  bad  at  Law,  aa  well  aa  in  Equity ; 
thougb  formerly  otherwiaeb 

Such  a  bond,  with  the  privity  and 

consent  of  the  other  creditors,  may 

be  good.  680 

See  ^^rreemeitl,  1.  (kmtidtratian^  1. 

FRAUDS  (Statute  of). 

See  Agreement^   18,  19.     Primdptd 
and  Surety,  1. 


G. 

GENERAL  ORDER  (in  Bankrupt- 
CY ).  207 

See  Bankrupt,  10. 

GENERAL  PRAYER. 
See  Pleading,  1, 

GIFT. 

See  Attorney  and  Client,  1.    Guar" 
etian  and  Ward,  1. 

GOVERNMENT  LOAN. 
See  Forfeiture,  3.. 

GRANDCHILD,— See  hsue. 
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GUARDIAN  AND  WARD. 

1.  Relief  against  a  Deed  of  Gift  by  a 
ward  just  of  age  to  his  goardiaD. 

Page  62 

2.  TransactioD,  appearing  to  -have 
grown  out  of  the  inflaence  from  the 
relation  of  guardian  and  ward,  set 
aside ;  though  all  accounts  had  been 
settled,  and  the  relation  had  ceased. 

138 
See  Baron  and  F6me,  9.  Fraud,  4. 


H. 

HEARSAY. 

See  Evidence,  3,  4,  5,  8, 16. 

HEIR. 

Heir  at  law.  Defendant,  desiring  an 
issue  upon  a  Will,  in  which  he  failed, 
entitled  to  his  Costs  in  Equity.  No 
Costs  on  either  side  as  to  the  issue ; 
ordered  to  pay  Costs  of  a  groundless 
Motion,  for  a  new  trial.  White  v. 
WiUon.  87 

See  Agreement f  1 7.    Copyhold,  1. 
Ekdibn,  1.     Will,  9. 

HOUSE  OP  LORDS. 

See  Literary  Property,  1. 

HUSBAND.— See  JBaron  and  Feme. 

HYPOTHECATION.— See  Ship. 


I. 

ILLEGAL  CONSIDERATION. 
See  Consideration,  3,  4.    Deed,  1. 

ILLEGAL  CONTRACT. 

1 .  Demurrer  allowed  to  a  Bill  for  a 
discovery,  and  injunction  against  an 
action;  the  effect  being  a  contract 
for  participation  in  an  illegal  trans- 
action :  the  result  of  a  combination 
of  wholesale  grocers^  by  l^he  title  of 
"  The  Fruit  Club,"  acting  by  a  select 
committee,  of  which  the  Defendants 
were  members,  to  purchase  all  im- 
portjBd  fruit ;  though  not  strictly  fore- 
stalling, regrating  or  monopoly. 
Cousins  V,  Smith.  64*2- 

2.  Insurances,  illegal  within  the  Act 
a  Geo,  I.  c.  18.  s.  12,  not  allowed  in 
an  accopnt  before  the  Master.      54$ 

ScelFniMc/,  1,6. 


ILLEGITIMACY.— See  LegUmnef. 

INADEQUATE  CONSIDERATION. 

See  Consideration,  !• 

INDEMNITY.— See  Agreement,  3,  5. 

INFANT. 
No  exceptions  to  ao  infant'a  answer. 
In  that  case,  therefore,  came  against 
dissolving  an  Injunction  most  be  up- 
on the  merits;  according  to  the  an- 
swer :  and,  though  it  was  manifestly 
insufficient,  the  lojanctlon  was  dis- 
solved. Lucas  V.  Lucas.  Page  274 
See  Laches,  2« 


INFLUENCE. 

See  Attorney  and  Client.     Fraud,  4. 
Guardian  and  Ward. 

INJUNCTION. 

J.  Injunction  pending  a  demurrer  ir- 
regular..   C^ttniff  V.  Smith.  164 

2.  Injunction  upon  an  Order  for  time, 
or  an  attachment  for  want  of  an 
answer  after  the  eight  days  expired. 

3.  Injunction  of  course  for  want  of 
answer  to  an  amended  Bill :  an  an- 
swer having  been  pot  in  to  the  ori- 
ginal Bill ;  and  no  Injunction  obtain- 
ed  npon  that  NeUharpe  r.  Law.  323 

4.  Injunction  stays  execution  obIj: 
not,  as  in  the  Court  of  Exchequer, 
trial  also;  but  may  afterwards  be 
extended  to  stay  trial  upon  a  slight 
affidavit.     Nelthorpe  f.  Law.        323 

5.  Injunction  to  stay  trial  just  at  tk 
time  of  the  assizes  refused.  Bkeoi 
V.  Wilkinson.  4^ 

See  Copyhold,  3.    Practice,  la, 

iNQuisrrio  POST  mortem. 

See  Evidence,  5. 

INSA'NrrY.— See  Lunacy. 

INSURANCE.-See  Alien  1. 

INSURANCE  ( Illegai). 
See  Illegal  Contract,  2, 

INTEREST. 

See  Apportionment,   1.      Assets,  1. 
Executor,  5.  Praeiice,  8.    yesthg. 

INTEREST,  VESTED.— See  Vesting,  I 

INTERPLEADER. 

See  Lessor  and  Lessee,  3. 
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INVENTORY.-.Seo  WiU,  18, 
IRELAND.— See  Mortgage,  3, 

ISSUE. 

The  word  "  Issue/'  UDcoofioed  by  any 
indication  of  intention,  includes  all 
descendants.  Intention  necessary 
to  restrain  it  to  children,  grand- 
children therefore  entitled  with  chil- 
dren per  Capita,    Leigh  w.  Norbury, 

Page  340 

ISSUE  ( Deviumit  velnon). 
See  WiU,  1,  D. 

J. 

JOINT-CREDITORS.— See  Bankrvpt. 

JOINTURE. 

See  Baron  and  Fime,  8. 

JURISDICTION, 

See  Account^  1.    Chattel,  1.    Fraud, 
h  3.    Prize. 

L. 

LACHES. 

1.  The  Court  refused  upon  Petition  or 
Motion  to  prosecute  an  inquiry,  di- 
rected by  a  Decree  many  years  ago, 
but  ncTer  pursued ;  the  party  apply- 
ing being  bom  some  years  after  the 
decree ;  only  two  months  old  at  the 
date  of  the  general  Report;  and 
made  a  party  some  years  afterwards, 
but  several  years  before  the  appli- 
cation. Lord  Shiphrooke  r.  lord 
Hinchinbrooh,  387 

2.  Infant  suitor  bound  by  laches.    396 

3.  Effept  of  length  of  time  at  law  by 
analogy  to  the  statute  of  limitation. 

396 
See  Agreement,  7,  10,  12.     For- 
feiture, 1. 

LAND.— See  Chattel.    Estate  Real 

LANDLORD  and  TENANT. 

See  Copyhold.    Leuor  and  Leuee. 

LEASE. 

See  Lessor  and  Lessee.     Power,  10. 

LEASE  RENEWABLE.— Seerntff,l. 

LEGACY. 

See  Assets,  1.    Vesting,  2,  4* 


LEGITIMACY. 

Access    or   non^aeOsss  may  now  6o 

proved :   the  oM  rule    to  presume 

access  within  the  narrow  seas  having 

giveu  way.  Page  68 

LENGTH  OF  tlME.-See  ZacAet. 

LESSOR  AND  LESSEE. 

1.  Power  under  an  Act  of  Parliament 
to  lessee,  his  executors,  administra- 
tors, and  assigns,  to  grant  building 
leases,  does  not  extend  to  the  tenant 
in  a  renewed  lease,  according  to 
the  usual  coarse  of  church  leases. 
CoUett  V.  Hooper^  25S 

2.  Renewed  lease  may  be  considered 
as  the  original  lease,  enduring  to 
some  intents,  t.  e.  for  the  protectioa 
of  legal  interests,  carved  out  of  it. 


3.  The  rule,  that  a  tenant  oannot  com- 
pel his  landlord  to  interplead,  does 
not  prevail,  where  the  claim  of  a 
third  person  arises  by  the  act  of  the 
landlord,  subsequent  to  the  com- 
mencement of  the  relation  of  land- 
lord and  tenant    Clmrhe  ▼•  Bgne» 

an 

LIEN. 

See  Attorney  and  CHent,  fi,  4, -d. 
Ship.     Solicitor,  1,  2. 

LIMITATION  AND  PURCHASE.    . 
See  Remainder  and  Reversion* 

LIMITATION  OP  ACCOUNT, 
See  Charity,  3. 

LITERARY  PROPERTY. 

1.  Injunction  until  the  hearing,  under 
an  Order  of  the  House  of  Lords,  for 
publishing  Lord  Melville's  trial,  and 
prohibiting  any  other  publication  of 
it.    Gvmey  v.  Longman.  493 

2.  Almanacks  not  prerogative  copies. 

503 

LOAN.— See  Forfeiture,  2.    ' 
LONDON.^^ee  TUhes,  1. 

LORD  AND  TENANT. 
See  Copyhold, 

LORDS  (House  op). 

See  Appeal^.    Literary  Property,  1. 
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LUNACY. 

]*  Insanity  bairii^  been  once  esta- 
Uiabed,  proof  of  recoTery  h  npon 
the  party :  otherwise  the  insanity 
most  be  established,  by  proof  ap- 
plying to  the  particular  date. 

PageeS 

2.  Commitment  in  the  jurisdiction  of 
Innacy  for  a  contempt,  by  the  pub- 
lication of  a  pamphlet.  Ignorance 
of  the  contents  will  not  excuse  the 
printer.    Ex  parte  Jones.  237 

See  Bankrupt,  23.    Fraud,  4. 


M. 


MAINTENANCE. 

!•  Where  the  Coart  can  be  satisfied, 
that  the  fond  is  clear,  an  allowance 
for  maintenance  will  be  allowed, 
pending  the  account^  to  the  resi- 
diiary  legatee ;  not,  if  an  acoounting 
party.    Warier  r. •  92 

2.  Increase  of  maintenance*  beyond 
that  prescribed  by  the  Will,  ordered 
under  circnmatances :  the  infants 
being  entitled  to  the  fund  absolutely 
among  them :  viz.  a  daughter  to  a 

.  portion  at  21 ;  and  the  sons  to  the 
residue  with  survivorship.  Ayns' 
worth  r.  Pratchett.  321 

MAINTENANCE  (separate). 
See  Baron  and  Feme,  7. 

MALUM  PROHIBITUM. 

See  Comideration,  4. 

MARRIAGE  ARTICLES. 
See  Baron  and  Fhne,  8. 

MARRIED  WOMAN. 

See  Baron  and  F6me. 

MARSHALLING.— See  AsMet$. 

MASTER  OP  SHIP.— See  Slup. 

MINE.— See  Copyhold,  3. 

MISREPRESENTATION. 
See  Fraud,  3. 

MISTAKE. 

See  Agreement,  1,  6, 16.    Evidence, 
10,  11, 12.    Fraud,  I.    Wiil,  11. 

MONOPOLY.— See  Illegal  Contract,  1. 


MORTGAGE^ 

1.  Equitable  mortgage  by  deposit  of 
title  deeds  preferr^  to  n  parchaae 
with'notice.  HiemY.MilL  Pag€\\A 

2.  After  foreclosare  and  sale,  action 
by  the  mortgagee  for  the  balance 
opens  the  foreclosure.  Therefore 
the  mortgagee  should  have  time  to 
get  back  the  estate  and  tender  a  re- 
conveyance, and  the  mortgagor  to 
redeem. 

But  the  mortgagee  having  tikci 
possession  a  considerable  time  ago, 
and  the  balance  being  inconsider- 
able, a  perpetual  injunction  was  de- 
creed.    Perry  v.  Barker.  196 

3.  The  course  in  Ireland  is  a  decree 
for  sale,  instead  of  foreclosure ;  the 
mortgagor  having  the  sorplos,  if 
any:  the  mortgagee  bis  remedy  in 
case  oT  deficiency.  205 

4.  Under  a  Bill  by  the  first  martgagoBy 
the  second  and  third  mortgagees 
consenting  to  a  sale,  the  fund  prov- 
ing deficient,  the  costs  are  paid  in 
the  first  place.    Kenebel  v.  Scra/toa, 

370 

5.  Though  a  mortgagee  shall  not  b# 
deprived  of  possesskm  while  loj 
thing  remains  dne»  where  be  refoied 
to  swesr,  Ihitt  any  thing  waa  due,  a 
consignee*  the  estKte  being  in  the 
HWJsdief,  was  appointed.  QuaneU 

T,.  Beckford.  377 

6.  Mortgagor^  Defendant  to  a  Bill  of 
foreclosure,  being  in  eonteaapt,  can- 
not obtain  the  reference  on  rootioo 
under  the  statute.  Ukuntt  ▼•  M^Cvt- 
ney,  560 

See  Party,  U    TatMm^» 

MOTION.— See  Praeiice,  6,  e. 


N. 

N£IGHBOUR.--See  JBvidence,  8. 

NEW  TRIAL.— See  WiU,  7. 

NEXT  OF  KIN.— See  Executor,  1. 

NON-ACCESS.— See  Legitimacy. 

NOTICE. 
1.  Notice  actual,  or  constructive;  as, 
to  an  agent;  which  moat  be,  whils 
concerned  for  the  principal,  and  ia 
the  course  of  the  transaction,  wbich 
is  the  subject  of  the  suit.  120 
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NOTIC£--coii/tfiifecl. 

2.  Notice  to  a  parchaser,  of  posses- 

flion  by  a  tenant.  Is  notice  of  his 

interest.  Pa^e  120 

d.  Notice  implied  from  the  natnre  of 

the  transaction.  120 

See  Bankrupt,  11.    M&rtgage,  1. 

Pleading  f  2. 

NUDUM  PACTUM. 

See  Consideratian,  2, 

O. 

ORDER  (General,  IN  Bankruptcy.) 

207 
See  Bankrupt,  16. 

P. 

PARENT  AND  CHILD. 

See  ^aroit  and  Fime,  1, 2,  3,  4. 

PAROL  EVIDENCE.— See  ^wcfence. 

PARTNER.— See  Regutry  (of  Skip)  1. 

PART-PERFORMANCE. 
See  Agreement,  19,  20. 

PARTY. 

1.  Mortgage  by  tenant  in  fee  by 
creating  a  term.  The  personal  re- 
presentative ought  not  to  be  a  party 
to  a  bill  of  foreclosure.  Bradihaw 
v.  Outram.  234 

2.  Bill  by  one  of  the  officers  and  crew 
of  a  privateer  against  the  owners 
for  an  account  of  captures,  accord- 
ing to*  the  articles.  Leave  given 
to  amend,  by  stating,  that  the  Bill 
was  on  behalf  of  the  Plaintiff  and 
all  others ;  and  upon  that  amend- 
ment the  account  was  decreed.  Good 
V.  Blcwitt.  397 

3.  Persons  contracting  on  behalf  of  a 
legal  Society,  of  which  they  are 
members,  as  a  Committee,  are  not 
liable  to  nonsuit,  and  cannot  defend 
an  action,  upon  an  objection  of  par- 
ties.    Cousins  V.  Smith.  642 

PAUPER. 

The  privilege  of  Paupers,  for  obtain- 
ing justice,  not  to  be  perverted  to 
injustice.  The  Court  tender  as  to 
dispaupering.  Costs  against  a  pau- 
per upon  that  ground  not  pressed, 
on  the  recommendation  of  the  Court. 
}^kitcloche  v.  Baker,  511 


PEDIGREE. 

See  EMIence,  Z,  A,  5, 1, 10. 

PEERS  (House  op). 

See  lAterary  Property,  1* 

PER  CAPITA.— See  bsue. 

PERJURY. 

Distinction  of  perjm'y ;  requiring  two 
witnesses.  Pa^l34 

See  Eoidence,  11. 

PERPETUITY. 

1.  Bequest  to  the  testator's  two  Ba^ 
tural  sons ;  with  survivorship  apoii 
the  death  of  either  before  21,  and 
without  issue ;  but,  in  the  event  of 
both  dying  without  issue,  over:  tho 
interest  beyond  maintenance  to  bo 
added  yearly  to  the  prineipal,  for 
their  benefit:  to  be  paid  when  they 
attain  21. 

The  limitation  over  upon  the  death 
of  both  established. 

As  to  the  accnnralation  a  vested 
interest,  and  the  payment  onlyf  08t-> 
poned.    'Kirkpatrim  ▼•  Kihatrick. 

476 

2.  Limitation  of  personal  property  up- 
on an  indefinite  failure  of  issue  void^ 
as  too  remote.  483 

3.  Limitation  of  personal  property  af- 
ter an  indefinite  failure  of  isaoo 
void,  as  too  remote:  otherwisei  if 
confined  to  the  time  of  the  death. 

Courts  endeavour  to  support  such 
limitation;  taking  advantage  of  any 
expression  to  construe  the  event 
never  having  had  issue,  or  to  con* 
fine  it  to  the  death.  484 

4.  Limitation  of  personal  property,  if 

A.  should  die  without  issue-male, 

B,  (if  living),  if  not«  C  and  A  ia 
succession  of  age,  to  enjoy,  &c.  not 
too  remote.  ^S^Aey  v*  Xord  Sbmer- 
viUe.  488 

PERSONAL  CHATTEL. 
See  Ckattei.    Estate  Real 

PETITION. 

See  Lackes,  1.    Practice,  6,  7» 

PLEADING. 

1.  Relief  under  the  general  prayer;  if 
consistent  with  the  case  made  by  the 
BilL    Hiemi.MiU.  114 

2.  Plea  of  purchase  for  valuable  con- 
sideration without  notice.  187 
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PLEADING— con/imceef. 

3.  To  fl  plea  in  bar  of  a  6oe  a  direct, 
positive,  averment  of  seisia  is  ne- 
cessary. 

A  plea  therefore,  alleging  seisin 
only  by  way  of  argament,  viz.  that 
the  party,  being  in  possession  and 
receipt  of  the  rents,  and  being 
thereby  seised,  &c.  was  over-mled ; 
with  liberty  to  amend.  Dobson  v. 
Ltadbetter.  Page  230 

4«  A  legal  bar  tp  bc^  strictly  pleaded. 

233 
J$.  Oeneral  demurrer,  where  the  Plain- 
tiff is  not  (entitled  tp  relief.    Corpo- 
ratioH  of  Cariule  r,  Wilton,  276 

6.  Plea  to  a  Bill,  a^  revived  npon  the 
marriage  of  female  PlaintiflT,  alledg- 
ing  facts^  requiring  a  supplemenUl 
BQl ;  viz.  a  settlement. 

Objection  of  form;  the  plea  not 
concluding  either  in  bar  or  abate- 
ment; nor  stating  the  necessary  par- 
ties. 

Leave  giv^ n  to  amend.  Merrewe- 
iher  v.  MeUUh.  435 

See  Agreement t  ^V*  -^^^9  4* 

POLICY  OP  INSURANCE. 
See  AUen^  1. 

POWER. 

!•  Powers  most  be  expressed,  not  im- 
plied ;  and  are  construed  strictly. 

Though  defects  in  execution  are 
in  certain  cases  supplied  in  equity : 
the  want  of  execution  cannot  be 
supplied.  114 

2.  Settlement  of  personal  estate  upon 
'm  second  marriage  upon  trust,  to 
pay  to  such  persons,  &c.  as  the 
settler  shall  by  Deed  or  Will  ap- 
point; and,  in  default  thereof,  to 
bis  issue. 

Construction  upon  the  whole,  that 
it  was  to  operate ;  unless  a  subse- 
quent instrument  should  be  exe- 
cuted. A  prior  Will  therefore  re- 
voked.    Ldgh  V.  Norbury.  340 

3.  Distinction  between  property  and 
power.    Bradley  v.  Westcoit.         446 

4.  Bequest  of  all  money,  stock,  &c. 
and  all  other  personal  estate,  to  the 
sole  use  of  the  testator's  wife  for 
life,  to  be  at  her  full,  free,  and 
absolut^i  disposal  duriqg  her  life. 


POW£R--oofUtiiicaL 

without  being  liable  to  any  account; 
and,  after  her  deooase,  certain  ar- 
ticles speci6ed  and  500/.«  according 
to  her  appointment  by  Will:  in  de- 
fault of  appointment,  to  fall  into  the 
residue ;  which  waa  disposed  of. 

An  interest  for  life  only ;  with  a 
limited  power  of  disposition.  Brad* 
ley  V.  WeHcatt.  Page  445 

5.  Power  of  appointment  not  executed 
by  general  words  in  a  Will,  *'  all 
"  my  personal  estate,"  &c.  and  ''  all 
"  my  estate  and  interest  therein." 
Bradley  v.Weitcoit.  445 

6.  Effect  of  power  to  dispose ;  amount- 
ing to  property ;  notwithstanding  a 
limitation  of  what  shonld  be  left  on- 
disposed  of;  from  the  uncertainty. 

451 

7.  Power  of  appointment  not  executed 
by  appointing  an  executor.  452 

8.  Distinction,  though  alight,  esta- 
blished between  gifts  for  lHe»  and 
indefinitely,  with  power  of  disposi- 
tion. The  latter  vests  the  property 
without  appointment  :  the  former 
requires  appointment.  453 

0.  Power  may  be  executed  by  Will, 
applying  to  the  subject,  without  an 
express  reference  to  the  power.  453 

10.  Lease,  under  a  power,  by  a  per- 
son, having  only  a  particular  estate, 
if  not  conformable  to  the  power,  ii 
not  good  at  Law :  but,  wher^  the 
persons,  granting  the  lease,  have  at 
Law  the  inheritanee,  with  directions 
only,  how  they  are  to  execute  hues, 
the  legal  estate  passes.  §80 

See  Vesiimgy  3. 

PRACTICE. 

1.  The  effect  of  taking  Exceptions, 
pending  a  Demurrer  to  Discoverj, 
IS  to  admit  the  Demurrer. 

Plaintiff  permitted  to  withdraw 
the  Ei^ceptions,  paying  the  costs, 
without  prejudice.  J^oyd  v.  Mills.  85 

2.  Where  amendment  is  permitted,  if 
so  considerable  as  to  deface- the  re- 
cord, it  niust  be  taken  oQT  the  file, 
and  ^  new  record  substituted.       86 

3.  Bill  dismissed  by  one  Co-PlaintifT 
as  to  himself  with  costs,  without  tbe 
consent  of  the  otheft  Itoiigdak  t. 
Lang4ak.  W 


TABLE  OF  CONTBSn?. 


<c 


« 


PRACTTCE--coiiltikiie«r. 

4.  Witnesses,  examined  in  the  caase, 
re-examined  before  the  Master  npon 
different  interrogatories  by  Order. 
Oreenaway  v.  Adams,  Page  360 

6.   Distinction    between  Motion    and 

Petition,  as  applied  to  carry  into 

effect  Decrees  and  Orders.  393 

6.  Money  not  paid  oat  of  Court  on 
motion.  394 

7.  No  addition  to  or  alteration  in  a 
Decree  by  Motion  or  Petition.    394 

8.  Executor,  directed  not  to  derive 
any  advantage  from  keeping  money 
in  his  hands  without  accounting  for 
legal  interest,  and  to  accumulate  for 
the  Infant  Cestuis  que  trust. 

Decree,  directing  a  computation 
of  interest  at  5/.  per  cent,  on  all 
sums  received  by  him,  while  in  his 
hands;  ''and  that  the  Master  do 
in  such  computation  mal^e  half- 
yearly  rests.'* 

The  object  of  that  direction  is  to 
charge  compound  interest;  and  the 
Decree,  though  perhaps  going  far- 
ther than  usual,  was  held  under  the 
circumstances,  the  executor  having 
kept  the  whole  property  in  his 
bands,  properly  executed  by  a  com- 
putation of  interest  upon  each  re- 
ceipt from  the  day  it  was  received  ; 
the  balance  of  receipts,  with  the  in- 
terest so  calculated,  and  payments, 
being  struck  at  the  end  of  the  half- 
year  ;  and  that  balance,  so  composed 
of  principal  and  interest,  being  car- 
ried forward  as  an  item  in  the  ac- 
count, producing  interest.  Affirmed 
on  re-hearing.     Raphael  v.  Boehm. 

407 

9.  The  only  answer  to  the  motion  to 
dismiss  for  want  of  prosecution  is 
the  usual  undertaking  to  speed  the 
cause. 

A  special  ground  must  be  the  sub- 
ject of  a  special  application.     Bligh 


V. 


455 


10.  At  Law,  after  a  peremptory  un- 
dertaking to  go  to  trial  a  special  ap- 
plication necessary.  456 

11.  Motion  to  suppress  depositions  up- 
on groundless  objections,  and  not 
only  after  publication,  but  even  after 
the  cause  had  been  called  on,  and 


PRACnCE^eoiil&tied. 

struck  out,  refused^     Wkitelotie  r. 
Baker.  Pagt  511 

12.  A  Decree,  taken  pro  comfeasoi  in 
the  ordinary  course,  after  appear- 
ance not  under  the  Statute  6  Geo.  II, 
c.  25,  can  be  impeached,  as .  any 
other  Decree,  only  directly,  by  a 
Bill  of  Review,  or  a  Bill  u/  set  it 
aside  for  fraud  ;  not  collaterally,  by 
an  original  suit,  seeking  a  Decree^ 
inconsistent  with  it. 

Such  a  Bill  therefore  dismissed, 
with  costs.     Ogilvie  v.  Heme.     66S 

13.  It  is  not  necessary  that  the  affi- 
davit for  an  Order,  that  service  of 
the  subpoena,  upon  an  Injunction 
Bill,  on  the  attorney  at  law  shall  be 
good  service,  should  state  a  pre- 
vious application  to  the  attorney^ 
and  refusal,  to  accept  service. 
French  v.  Roe.  693 

See  Agreement,  21.  InjuMction, 
Mortgage,  6,  Receiver.  Re- 
hearing,  1.     Revnwr. 

PRAYER.— See  Pleading,  f. 

PREROGATIVE  COPY. 
See  Literary  Property,  2. 

PRESUMPTION.— See  Evidence,  13. 

PRINCIPAL  AND  AGENT. 

1.  Account  against  a  confidential  agent, 
in  possession  of  estates  since  1780, 
without  giving  any  account  to  his 
principal,  residing  in /relaiuf ;  and 
an  inquiry  into  the  circumstances  of 
a  lease  granted  under  his  direction, 
and  in  which  he  took  an  interest. 
Lady  Ormond  v.  Butckinmrn.  47 

2.  Steward  bound  to  account  periodi- 
cally;  though  not  called  on.'         63 

3.  A  valuable  picture,  deposited  by  an 
executor  with  a  dealer  in  pictures, 
and  claimed  to  be  retained  by  him 
as  purchased  at  a  very  low  price : 
issue  directed  to  ascertain,  whether 
there  was  a  sale,  or  the  possession 
was  as  agent,  and  trustee  for  sale ; 
who  therefore  could  not  purchase 
without  full  communication. 

An  objection  that  the  transaction 
not  being  in  the  usual  course  of  ad- 
ministering assets,  could  not  protect 
a  purchaser  from  the  eiiecutor,  was 
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PRINCIPAL  AND  A6ENT-.eoiiliiiii€<7. 

therefore  not  determined.    Lowther 

¥•  Jjord  Lowther,  Page  95 

4.  ContraoU  bj  a  broker  binding  on 

both  parties.  473 

See  Notice,  1. 

PRINCIPAL  AND  SURETY. 

Undertaking  for  the  debt  of  another 
within  the  Statute  of  Frands,     134 

PRINTER.— S#e  Ztmocy,  2. 

PRIZE. 

Jurisdiction  of  a  Court  of  Equity 
upon  a  Bill  by  officers  of  the  army 
and  the  Etut  India  Company,  on 
behalf  of  themselFes  and  all  others, 
&c.  for  an  account  of  prize-money 
receiired  be  vend  the  due  proportion, 
and  for  a  distribution  according  to 
the  King's  g^ant  and  usage;  con- 
sidering the  Defendants  as  trustees 

But  upon  the  construction  of  the 
grant,  as  not  creating  a  trust,  a 
demurrer  was  allowed.  Brown  v. 
Harm,  652 


PROFERT.— See  Deed,  2. 

PROMISE  (  Voluntary  ). 
See  Consideration,  2. 

PROMOTIONS.— See  pages  416,  510. 

PURCHASE. 

EAbct  of  a  deposit  by  vendee,  with 
notice  to  vendor;  to  stop,  or  de- 
termine the  rate  of,  interest:  not 
as  a  tender  and  appropriation,  trans- 
ferring the  risk  as  to  the  principal. 

Th«refore,    upon   an    investment 
in  stock  by  the  vendee,   the    title 
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REAL  ESTATE.r^See  EiiaU. 

RECEIVER. 
Receiver  upon  motion  against  the  le- 
gal estate  under  a  conveyance,  upon 
a  strong  suspicion  of  abnaed  opnfi- 
dence,  arising  upon  the  answfr. 
Huguenin  v.  JBaseky.  Page  105 

See  Executor,  4. 

RE-EXAMINATION. 
See  Evidenee,10,  12.   Practice,  4. 

REGISTRY  (OF  Ship). 

1.  Transfer  of  a  share  in  a  ship  to  an- 
other part-owner,  void,  by  not  pro- 
curing the  indorsement  npon  the 
certificate  within  the  time  prescribed 
by  the  Registry  Acts  after  the  zt- 
rival  of  the  ship.  Speldt  v.  Leek- 
mere,  588 

2.  Transfer  of  a  ship  void  to  all  in- 
tents and  purposes  ;  if  the  Registrj 
Acts  are  not  complied  with:  md 
no  relief  in  equity,  as  upon  a  defec- 
tive conveyance. 

As  to  the  case  of  fraud,  qwan. 

REGRATING.— See  lUegai  Omfrwrf,!. 

RE-HEARING. 

1.  Petition  of  re-hearing,  after  an  ap^ 
peal  from  the  Rolls,  dismissed.  EIm 
India  Company  v.  Boddam.         431 

2.  Appeal  from  the  Rolls  is  a  re4inr- 
ing.  & 

3.  New  evidence  on  an  appeal  froi  tk 
Rolls ;  being  in  trath  a  re-hfiintt. 
Buckmaster  v.  Harrap^  A^ 

RELATION.— See  Evidence,  8. 


not  bmng  ready,    and  the  vendor  |  ^^^^.  ,^t^-,^  T^»,^r^^«.^%T 

having  noUce.  but  retarning  no  an-    R^AI^DER  and  REVERSION. 

•   ^t  .    .  1        .  .  ^.  Davisa.  After  limitiitmns   in   «fvii>t  w 


swer,  the  advantage  by  a  rise,    as 

the  loss  by  a  fall,  is  the  vendee's. 

Roberti  v.  Masiey.  561 

See  Bankrupt,  11.    Mortgage,  1. 

Notice,  2.     Pleading,  2. 

PURCHASER.— See  Agreement. 


Q. 


QUAUFICATION.-Sce  Will,  4. 


i  f 


Devise,  after  limitations  in  strict  let- 
tlement,  in  default  of  such  issoetha 
to  the  devisor's  next  heir  at  law: 
a  limitation  of  the  reversion,  not  a 
contiDgent  remainder  to  the  heir, 
at  the  time  of  failar^  of  issue,  u\ 
purchaser.   O^Keefe  v.  J^mes.      411 

REMAINDER-MAN   and  TENAM 
FOR  LIFE. — See  Copyholdfb,%l 

REMEDIAL  STATUTE. 
See  j$a/fc/e,  2. 


i 
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REMOTE  LIMITATION. 

R£N£WAL.-^eei;estoraiul  Uum,\.2. 

REPUGNANCE.— See  TFtT/,  4. 
REPUTATION.— See  Evidence,  4,  16. 
RESIDUE.— See  Executor,  1. 

REVIVOR. 

Upon  the  marriage  of  a  female  Plain- 
tiflr  revivor  alone  will  not  do ;  where 
the  inftereats  of  third  persona,  viz. 
tmsteea  and  the  isaoe  moat  be 
hronght  forward;  nuiking  a  aopple- 
nental  bill  neoeaaary. 

Bat  a  motion  to  stay  an  attach- 
ment for  want  of  answer  was  re- 
fosed :  being  made  with  consetit  of 
the  husband,  in  the  face  of  his  co- 
venant to  permit  the  anit  to  be  re- 
yii'ed  and  prosecated  by  the  Imstees 
in  bis  name  for  the  benefit  of  the 
family.    Merrmcether  v.  Mellith. 

Page  161 

REVOCATION.-See  Will,  7,  10. 
RING.-^ee  Emdenee,  7, 16. 


S. 


SEPARATE  CREDITORS. 

See  Bankrupt, 

SEPARATE  MAINTENANCE. 

See  Baron  and  Feme,  7. 

SEPARATE  PROPERTY. 
See  Baron  and  Feme,  5. 

SETOFF. 

Set-ofT,  where  a  creditor  had  borrow- 
ed from  the  debtor  nader  an  express 
promise  to  pay.    Tayhr  v.  Okey.  180 
See  Bankrupt^  2. 

SHIP. 

1.  Lien  of  the  master  of  a  ship  by 
bills  drawn,  and  payments  made,  for 
necessary  repairs,  abroad,  in  the 
prosecution  of  the  voyage;  though 
no  instrument  of  hypotheeation. 
Husaey  v.  Ckrittie.         "  694 

2.  For  repairs  of  a  ship  in  this  coun- 
try the  owners  are  personally  liable ; 


SHIP— eonliMfrf. 

«ld  the  ihip  onnnot  be  pledged  wil 
out  a  special  contract.        Page  68B 

3.  By  the  civil  law  there  is  also  a 
lien  upon  the  ship;  foHowiiw  ber 
into  the  hands  of  porchasera,  m  dif- 
ferent countries,  for  different  pe- 
Tioda.  £60 

4.  Power  of  the  master  to  hypotkeoate 
the  cargo,  as  well  as  the  ship,  for  a 
reasonable  purpoaa,  only  for  the  be- 
nefit of  the  ship  and  cargo.         SM 

5.  Distinction  of  the  law  of  Engkmd 
requiring  an  express  hypothecation 
for  repairs  of  a  ship  in  Engkmd^ 
does  not  take  place  aa  to  repaiia 
abroad;  and  Irebmd,  Jerteg^  and 
Ouermeg,  are  foreign  conntries  for 
this  purpose.  6W 

6.  The  master  may  have  a  )ien  (for 
repairs,  &c.  abroad)  without  an  in- 
strament  of  hypothecation,  againsl 
a  third  person.  600 

Sep  Registry. 

SIX  CLERK. 
The  Six  Clerks  formerly  the  only  at- 
torneys of  the  Court. 

Establishment  of  the  sixty  clerks 
under  them.  197 

SOLICITOR. 

1.  A  party  changing  his  solicitor,  the 
former  solicitor  has  a  lien  for  his 
costs  upon  papers  in  his  hands  ;  bot 
cannot  otherwise  atop  the  progress 
of  the  cause,  till  he  is  ^d.  JUerre- 
wether  v.  MellUk.  161 

2.  Party  may  discharge  his  solicitor; 
who  has  a  lien  for  -his  costs  upon 
papers  in  his  possession ;  but  cannot, 

^  except  by  retaining  them,  prevent 
the  progress  of  the  cause,  until  be 
is  paid.     Twort  v.  DayreJL  195 

See  Attomtg.    Bankrupi,  1,  3. 

SPECIFIC  CHATTEL.— See  ChatteL 

SPECIFIC  PERFORMANCE. 

See  Agreement. 

STATUTE. 

1.  If  the  enacting  part  of  a  Statute  will 
bear  only  one  interpretation,  the  pre- 
amble shall  not  confine  it :  if  doubt- 
ful, the  preamble  may  be  applied  to 
throw  light  upon  it.  36 

2.  Liberal  construction  of  a  remedial 
stftnte.  263 


TABLIB  0¥  CONfBNTS. 


STATUTE  OP  FRACTDS. 
See  Agreemeid^  18,  19. 
omd  Surety,  1. 

BTEWABD. 

See  Principal  and  Agent,  1,  2. 

STOCK. 

Order  for  a  transfer  of  stock,  within 
Ihe  Statute  36  Geo.  II L  c.  90,  as 
upon  a  refusal  by  a  party,  appear- 
ing by  Counsel,  and  admitting,  that 
she  had  disobeyed  an  Order  to 
transfer.  Rider  v.  Kidder.  Page  123 
See  AgreemefU,  2.  Bank  Stock, 

8TOCK-JOBBINO. 

See  Comideration,  3. 

SUBSTITUTION.— See  Will,  3. 

SUPPLEMENT.— See  Revivor. 

SURRENDER  (Supply  of). 
See  Copyhold,  1. 

SURVIVORSHIP. 
See  Vesting,  4,  5. 


T. 


TACKING. 

Mortgagee  not  permitted  to  tack  as 
against  assignees  in  banlcruptcy  a 
mortgage  subsequent  to  an  act  of 
bankruptcy,  though  without  notice, 
and  previous  to  the  Commission; 
and  though  he  had  the  legal  estate. 
Ex  parte  Herbert.  183 

TAXATION.— See  Bankrupt,  6. 

TENANT. 

See   Copykold.     Lessor  and  Lessee. 
Notice,  2. 

TENANT  FOR  LIFE  and  REMAIN- 
DER MAN. 

See  Copykold,  5,  6,  7. 

TIME. 

See  Agreement,  7,  10, 12.  Laches. 

TITHE. 

Decree  under  the  Statute  37  Zfen.YIII. 
for  payment  of  tithes  in  Loudon,  as 
to  warehouses,  erected  by  the  East 
India  Company  upon  the  scite  of 
old  buildings,  and  occupied  by  them, 
at  2f.  0(/.  in  the  pound  upon  the  | 


TITHE— cofi/tiitced. 

value  to  be  let;  withoat  an  iasae: 
no  speci6c,  customary,  payment  in 
lieu  of  tithes  being  alleged.  Antnn 
bus  y.  East  India  Company.    Page  9 

TOLLS. 

Indebitatus  Assumpsit  lies  for  tolls.  279 

TOMB-STONE.— See  Evidence,  7,  16. 

TRADITION.— See  Jaufcnce,  16. 

TRESPASS.— See  Fnncd,  2. 

TROST. 

1.  A  renewable  lease  not  inconsistent 
with  a  covenant  to  let  and  mtaage 
to  the  best  advantage;  with  refer- 
ence to  the  subject :  a  trust  for  cre- 
ditors. 

Distinction  as  to  a  Charity  Estate, 
let  upon  a  long  lease.  Kirkkam  r. 
Chadwick.  547 

2.  Trustees  for  sale  purchased  through 
a  trustee,  at  an  under  value ;  thoagh 
without  fraud,  and  by  auction ;  and 
the  Cestuis  que  trust,  being  infants, 
incapable  of  discharging  the  trus- 
tees. 

The  purchase  set  aside  with  costs. 
Sanderson  v.  Walker.  601 

See  Principal  and  Agent,  8.  Re- 
ceiver. 


Fraud,  t 


U. 

UNDUE  INFLUENCE. 

See  Attorney  and  Client, 
Guardian  and  Ward. 


V. 


VALUABLE  CONSIDERATIGX. 
See  Bankrupt,  11.   Pleading,  2. 

VENDOR  AND  VENDEE. 

See  Purchase. 

VESTING. 

1.  Bequest  to  the  testator's  wife  of  60/. 
a  year  for  life,  '*  and  the  sam  of 
300/.  to  be  disposed  of  as  she  thinks 
*'  proper  to  be  paid  after  her  death/ 
and  a  leasehold  house  and  furnitcre 
for  life :  an  absolute  interest  in  tiie 
300/.  transmissible  to  the  adminis- 
trator :  not  a  mere  power  of  appoint- 
.  ment  JOison  w,  Oliver.  M 


TAM«OF  COIfTBNTS. 


VESTING— conhnntfdL 

2.  Distinctiou  between  a  legacy,  given 
at  a  fntare  time,  and  a  legacjr,  given 
to  be  paid  at  a  fatare  time :  the  lat- 
ter vested ;  and  payment  only  post- 
poned ;  the  time  being  annexed,  not 
to  the  legacy,  bat  to  the  payment 
only.  Pa^6  It^ 

3.  Estate  in  default  of  appointment 
vested  antil  appointment.  246 

4.  Legacies,  to  be  paid  oat  of  money 
due  on  mortgage,  **  when  reco- 
vered.'' 

The  right  to  interest  (at  4  per 
cent,,  the  mortgage  producing  5) 
does  not  depend  upon  the  time, 
when  the  money  is  recovered.  Wood 
V.  Penoyre.  325 

5.  Bequest  to  the  children  of  A.  who 
should  be  living  at  the  testator's  de- 
cease, equally  ;  with  survivorship, 
in  case  of  death  without  leaving  is- 
sue; if,  leaving  issue,  the  issue  to 
have  the  parent's  share. 

The  survivorship  cannot  be  re- 
strained to  the  period  of  the  testa- 
tor's death ;  as  upon  that  construc- 
tion the  clause  would  be  repugnant. 
Skergold  v.  Boone.  370 

0.  General  clause  of  survivorship  in  a 
Will  upon  a  tenancy  in  common  re- 
ferred to  the  testator's  death.       375 
See  Perpetuity,  1.     Will,  4. 

VOLUNTARY  PROMISE. 
See  Consideration,  2. 


W. 

WARD.— See  Guardian. 
WIFE.— See  Baron  and  Feme. 

WILL. 

1.  The  word  "  effects''  in  a  Will  re- 
strained to  articles  ejusdem  generis 
with  those  specified;  though  the 
consequence  was  a  residue  undis- 
posed of.     Rawlings  v.  Jennings. 

39 

2.  Bequest  to  the  testator's  wife  of 
"  200/.  per  year  being  part  of  the 
"  monies  I  now  have  in  Bank  Se- 
"  curity  entirely  for  her  own  use 
**  and  disposal ;"  together  with  all 
his  household  furniture  and  effects : 
interests  for  life  being  expressly 
given  to  other  persons* 

Vol.  XIII. 


WILL — coHtmued.    - 

An  absolato  interest  to  the  wife  m 
Bank  Stock,  safficient  to  produce 
200/.  a  year :  not  a  mere  annuity  for 
her  life.     Rawlings  v.  Jennings, 

Page  39 

3.  Will  not  construed  by  reference  to 
a  settlement ;  the  provisions  difiering 
in  some  respect,  though  a  labsti- 
tation  was  intended.  Hizon  v.  Oliver^ 

108 

4.  Distinction  between  repugnancy  and 
a  qualification.    Bixon  v.  Oliver, 

108 

5.  Construction  of  a  Will,  giving  the 
real  and  personal  estate  to  the  tes- 
tator's son.  his  heirs,  executors,  &c. 
when  he  shall  attain  twenty-one,  or 
marry  before  that  age  with  consent, 
in  case  of  his  marriage  under  that 
age,  without  consent,  the  real  estate 
to  be  conveyed  to  him  and  his  chil- 
dren in  strict  settlement;  remainder 
to  the  daughters ;  and  a  subsequent 
limitation  of  the  personal  estate  to 
the  daughters,  in  case  the  son  should 
not  attain  twenty-one,  or  marry  be- 
fore that  age  with  consent ;  that  the 
son,  having  married  under  twenty- 
one  without  consent,  attaining  that 
age  became  absolutely  entitled  to  the 
personal  estate.    Austen  v,  Halsey, 

125 

6.  Circumstances  dehors  the  Will  may 
be  evidence  as  to  the  property ;  not 
as  to  the  intention.  174 

7.  Two  Wills,  originally  duplicates; 
but  one  altered  and  cancelled ;  and 
a  codicil,  without  date. 

After  three  verdicts  for  the  de- 
visee the  Lord  Chancellor,  being  sa- 
tisfied with  the  result  of  the  third 
trial,  refused  a  fourth.  Pemberton 
V.  Pemberton.  290 

8.  A  Court  of  Equity  has  no  jnrisdic- 
tion  to  declare,  what  is  or  is  not  a 
man's  last  Will.  297 

9.  The  course  upon  a  bill  by  an  heir, 
impeaching  a  Will,  is  to  direct  him 
to  bring  an  ejectment;  removing 
obstacles  from  terms,  &c. 

Whether  an    issue  proper  upon 
such  a  bill,  Qucere.  297 

10.  Presumption,  that  the  cancellation 
of  one  duplicate  of  a  Will  cancels 
the  other,  though  both  are  in  the 
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WILL— cofi/tiiic€dL 

testator's  possesskm;  tnd  the  can- 
celled instroment  had  been  altered. 

In  the  two  latter  cases  the  pre« 
anmpUou  weaker.  Page  310 

11.  Evidence  of  mistake  not  admb- 
sible  to  affect  the  constmctioir  of  a 
Will. 

12.  A  devise  failing,  the  effect  of  a 
paramonnt  title,  established  as  to 
other  premises,  against  the  express 
intention,  that  they  shonld  go  to- 
gether.     SnUhey  t.  Lord  SamerviUe* 

486 

13.  Effect  of  a  direction  for  an  in- 
ventory, &c«  restraining  a  bequest  of 


WILL— ocnUtmieil. 

finmitare,  &c.  to  an  iMersst  for  life. 
Souihey  v.  Ldrd  Somertnlie,  Page  486 
14.  Residnary  disposition  among  le- 
gatees in  proportion  to  the  sums 
<'  bemieathed  to  them  by  this  my 
<<  WHf/'  held  exclnsive  of  legacies 
by  a  codicil,  directed  to  be  taken 
as  part  of  the  Will.  Henwood  ?. 
Ovarend.  383,  i. 

See  Ameis.  Charge.  Crediton,  1. 
Evidence^  16.  luue.  Power,  9. 
VetHng. 
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